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Arrangements avec les creancie&s des compagnies —78 novemb& e 2012

may, on the application in a summaly way of ces derniers, le tribunal peut, a la requete som-
the company or of any such creditor or of the maire de la compagnie, d'un de ces creanciers
trustee in bankruptcy or liquidator of thc corn- ou du syndic en matierc de faillite ou liquida-

pany, order a meeting of the creditors or class teur de la compagnie, ordonner que soit convo-
of creditors, and, if the court so determines, of quee, de la maniere qu'l prescrit, une asscm-
the shareholders of the company, to be sum- blee de ces creanciers ou categoric dc
moned in such manner as the court directs. creanciers, et, si le tribunal en decide ainsi, des

R S, c C-25, s 5 actionnaires de la compagnie.

S R, ch C-25, art 5

claims agamst 5.1 ( I) A compl'0mlsc ol'ITangcnlcni. nlBtlc 5.1 (I ) La tl'Bnsactton ou 1 arrangcmcnt vl- Transaction-

in respect of a debtor company may include in sant une compagnie debitrice peut comporter,
its terms provision for the compromise of au profit de ses creanciers, des dispositions re- admmistiatenis

claims against directors of the company that lativement a une transaction sur les reclama-
arose before the commencement of proceedings tions contre ses administrateurs qui sont ante-

under this Act and that relate to the obligations rieures aux procedures intentees sous le regime
of Ihe company where the directors are by law de la presente loi et visent des obligations de

liable in their capacity as directors for the pay- celle-ci dont ils peuvent etre, es qualites, res-

ment. of such obligations. ponsables en droit.

Exception (2) A provision for the compromise oi'2) I.a iransaciion nc peut toutcfois viser des Restllt tlon

claims against directors may not include claims reclamations poriani. sur des droits contractuels
that d'un ou de plusieurs creanciers ou fondces sur

la fausse reprcseniation ou la conduite injusti-
(a)1 relate io contractual rights of one or

fiec ou abusive des adminisiraieurs.more creditors; or

(b) are based on allegations of lllisl'cplcscn-
iaiions made by directors lo creditors or of
wrongful or oppressive conduct by directors.

Potvets of coats (3) The court may dcclarc I hat a claim (3) Le tribunal peut declarer qu'une rccla- I onvoii dn

against directors shall not be compromised if it maiion contre les adminisiraieurs ne peui. faire

is satisfied that the compromise would noi bc I'objet d'une [ransaciion s'l esi convaincu

fair and reasonable in the circumstances. qu'elle ne seraii ni juste ni equitable dans lcs

circonstances.

Resignation oi (4) Where all Of the direCtnrS haVe reSigned (4) Si tOuS leS adminiStrateurS demiS- nen11sslon UU

or have been removed by the shareholders sionnent ou sont destitues par les actionnaires
dnectois admi mstratem s

without replacement, any person who manages sans etre remplaccs, quiconque dirigc ou super-

or supervises the management of the business vise les activiies commerciales ei les affaires
and affairs oi the debtor company shall be internes de la compagnie dcbiirice est repute un

deemed to be a director for the purposes of this adminisirateur pour 1'application du present ar-

section. ticle,

1997, c 12, s 122 1997, ch 12, arl 122

conIplolnisesto 6. (I) If a majority in number representing 6. (I) Si une majorite en nombre represen- llomologation

two thirds in value of the creditors, or the class tant les deux tiers en valeur des creanciers ou
COUI t

of creditors, as the case may bc —other than, d'une categoric de creanciers, selon le cas,—
unless the court orders otherwise, a class of mise a part, sauf ordonnance contraire du tribu-

creditors having equity claims, —present and nal, toute categoric de creanciers ayant des re-

voting either in person or by proxy ai, the meet- clamations relatives a des capitaux propres-
ing or meetings of creditors respectively held presents et votant soit en personnc, soit par fon-
under sections 4 and 5, or either of those sec- de de pouvoir a 1'assemblee ou aux assemblees
tions, agree to any compromise or arrangement de creanciers respectivement tenues au titre des
either as proposed or as aliered or modified at articles 4 et 5, acceptcnt une transaction ou un

7



Companies 'i editors An angement —November l8, 20I2

the meeting or meetings, the compromise or ar- arrangement, propose ou moditie a cette ou ces
rangement may be sanctioned by the court and, assemblees, la transaction ou I'arrangemeni.

if so sanctioned, is binding peut etre homologue par le tribunal ct, le cas

(a) on all the creditors or the class of credi- echeant, Iic:

tors, as the case may be, and on any trustee a) tous les creanciers ou la categoric de

for that class of creditors, whether secured or crcancicrs, selon le cas, et tout fiduciaire
unsecured, as the case may be, and on the pour cetic categoric de creanciers, qu'ils

company; and soient garaniis ou chirographaires, selon lc

(b) in the case of a company that has made

an authorized assignment or against which a b) dans le cas d'une compagnie qui a fait

bankruptcy order has been made under the une cession autorisec ou a I'encontre de la-

Bankruptcy and Insolvency Aet or is in the quellc une ordonnance de faillite a cte vendue

course of being v«ound up under the IPind- en veNu de la Loi sui la fatllite et I'tnsolva-

ing-itp and Restiucturing Act, on the trustee bilite ou qui cst en voie de liquidation sous le

in bankruptcy or liquidator and contributo- regime de la Loi sur les Itqtttdations et les ie-
nes oi'he company. structurati ons, I e syndic cn mati ere de I'a i I I iic

ou liquidateur ct les contributcurs de la com-

pagnie.

cov&i &118x o&&lc& (2) If a couit sanctions a compromise or ar- (2) I e tribunal qui homologue une I ransac- Mod&ficai&o» des

rangement, ii. may order thai. the debtor's con- tion ou un arrangement peut ordonncr la modi-
c.o&&si&a&i&rs

stating inslrument be amended in accord- ance ficaiion des siatuts conslitutils de la compagnie
svith the compromise or arrangemcni. to rellect conformement a ce qui est prcvu dans la tran-

any change that may lawi'ully be made under saction ou I'arrangcmeni., selon lc cas, pouiau
federal or provincial law& quc la modificai.ion soit. legale au regard du

droit federal ou provincial.

Resl&&ct&o» —- (3) Unless Fier Majesty agrees othcrw'isc, (3) Le tribunal ne pcut, sans le conscnic»icnt r &&IB»l&:5

the court may sanction a compromise or ar- de Sa Majcsie, homologuer la transacl.ion ou
cIH&&&&S

rangement only if the compromise or arrange- I'arrangemeni qui ne prcvoit pas le paiemcnt
ment provides for the payment in full io Her intcigral a Sa Majcste du chef du Canada ou

Majesty in right of Canada or a province, with- d'une province, dans Ics six mois suivant. I'ho-

in six months after court sanction of the corn- mologation, de ioutes les sommes qui etaicnt
promise or arrangement, of all amounts thai dues lors de la demande d'ordonnance visee
were outstanding at the time of the application aux articles 11 ou 11 02 et qui pourraient, de

for an order under section I ] or 11.02 and that par leur nature, faire I'objet d'une demandc aux
are of a kind that could be subject to a demand termes d'une dcs dispositions suivantes.
under

a) le paragraphe 224(1.2) de la Loi de I'im-

(a) subsection 224(1.2) of the Income Tax pot sur le revenu;

Aet;
b) toute disposition du Regime de pensions

(b) any provision of the Canada Pension du Canada ou de la Loi sur I'assutianee-em-

Plan or of the Eniployment Insurance Act ploi qui renvoie au paragraphe 224(1.2) dc la

that refers to subsection 224(1.2) of ihe ln- Loi de I'impot sui le revenu et qui prevoit la

come Tax Act and provides for ihc collection perception d'une cotisation, au sens du Re-

of a contribution, as defined in the Canada gime de pensions du Canada, d'une coiisa-
Pension Plan, an employee's premium, or tion ouvricre ou d'une cotisation patronale,
employer's premium, as defined in the Em- au sens de la Loi sur I'assurance-emplot, ou

ployment Insurance Act, or a premium under d'une cotisation prevue par la partie VII. I de
Part VII.I of that Act, and of any related in- cette loi ainsi que des interets, penalites ou

terest, penalties or other amounts; or autres charges afferents;

(c) any provision of provincial legislation c) toute disposition legislative provinciale
that has a purpose similar to subsection dont I'objet est semblable a celui du para-
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224(1.2) of the Income Tax Act, or that refers graphe 224(1.2) de la Lot de I'impot sur le

to that subsection, to the extent that it pro- revenu, ou qui renvoie a ce paragraphe, et

vides for the collection of a sum, and of any qui prevoit la perception d'une somme, ainsi

related interest, penalties or other amounts, que des interets, penalites ou autres charges

and the sum afferents, laquelle somme:

(i) has been withheld or deducted by a (i) soit a ete retenue par une personne sur

person from a payment to another person un paiement effectue a une autre personne,

and is in respect oi' tax similar in nature ou deduite d'un tcl paiement, et se rap-

to the income tax imposed on individuals porte a un impot semblable, de par sa na-

under the Income Tax Act, or turc, a I'impot sur le revcnu auquel les

particuliers sont assujettis en vertu de la

under the Canada Pension Plan if the

province is a "province providing a com- (ii) soit est de meme nature qu'une cotisa-

prehensive pension plan" as defined in tion prcvue par le Regime de pensions du

subsection 3(1) of the Canada Pension Canada, si la province est une province

Plan and the provincial legislation cstab- instituant un regime general de pensions

lishes a 'provincial pension plan" as de- au sens du paragraphe 3(1) de cette loi et

fined in that subsection. si la loi provinciale a institue un regime

provincial de pensions au sens de ce para-

graph c.

Restlletlolt — (4) II'l1 ol'der contains a provision autho- (4) Lorsqu'une ordonnance comporte une octant

default of rized by section 11.09, no compromise or ar- disposition autorisee par I'ariicle 11.09, lc tri-
uetsement

clowlt rangemcnt is to be sanci.ioncd by thc court if, at bunal nc pcut homologucr la tl'allsactloll OU

the time the couri. hears the application for I'arrangcmeni si, lors dc I'audition dc la dc-

sanci.ion, Her Majesty in right. ol'anada or a mande d'homologation, Sa Majesie du chef du

province satisfies the court. thai. thc company is Canada ou d'unc province le convalnc du de-

in dcfauli. on any rel11ittance of an amount re- faui. de la compagnie d'cffeciucr un vcrscmeni.

lerred to in subseci.ion (3) that. became duc after portant sur unc somme visee au paragraphe (3)
the time of the application for an order under ei. qui est dcvenue exigible apres le dcpoi. dc la

section 11.02. demande d'ordonnance visec a I'article 11.02.

Rest»etton — (5) The court may sanction a compromise or (5) l.e tribunal ne pcut homologuer la tran- Restttetton-

employees, etc an arrangement only if saction ou I'arrangement que si, a la fois:

(a) the compromise or arrangement provides a) la transaction ou I'arrangement prevoit le

for payment to the employees and former paiement aux employes actuels ct anciens de

employees of the company, immediately af- la compagnie, dcs son homologation, de

ter the court's sanction, of sommes egales ou superieures, d'une part, a

() t t I 1 I
hcellesqu'ilsscraient en droit derecevoiren

that they would have been qualified to re- aPP ication de I'alinea 136(1)P de la Loi sur

ceive under paragraph 136(1)(d) of the
la failitte et l'insolvabilite si la comPagnie

B k u t dI olv A t if th o - av»t f»t f»lllte a la date a laquelle des pro-

pany had become banklupt on the day on
cedures ont ete introduites sous le reg™de

which ploceedings con1menced unde,rthi la Presente loi a son egald et, d'autle Pal t, au

montant des gages, salaires, commissions ou

autre remuneration pour services fournis

(ii) wages, salaries, commissions or corn- entre la date de I'introduction des procedures

pensation for

services

rendered after pro- et celle de I'homologation y compris les

ceedings commence under this Act and sommes que le voyageur de commerce a re-

bcfore the court sanctions the compromise gulierement deboursces dans le cadre de

or arrangement., together with, in the case I'exploitation de la compagnie entre ces
of travelling salespersons, disbursements

properly incurred by them in and about. ihc

9
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company's business during the same peri- b) il est convaincu que la compagnie est cn

od; and mesure d'effectucr et effectuera les paie-

(b) the coutt is satisfied that the company
ments prevus a I'alinea a).

can and will make the payments as required

under paragraph (a).

Restriction — (6) If the company participates in a prc- (6) Si la compagnie participe a un regime de Restiietion-

scribed pension plan for the benefit of its em- pension reglementaire institue pour ses em-
pension

ployees, the court may sanction a compromise ployes, le tribunal ne peut homologuer la tran-

or an arrangement in respect of thc company saction ou I'arrangement.que si, a la fois;

only if a) la iransaci.ion ou I'arrangement prevoit

(o) the compromise or arrangemeni. provides que seront effcctues des paiements corres-

for payment. of the following amounts that pondant au total des sommes ci-apres qui

are unpaid io the fund established for the n'ont pas etc versees au fonds etabli dans le

purpose of the pension plan: cadre du regime de pension:

(i) an amount equal to the sum of all (i) lcs sommes qui ont ete dcduites dc la

amounts i.hat were deducted f)rom the em- remunerai.ion des employes pour verse-

ployees'emunerai.ion for payment to the ment au fonds,

fund, (ii) dans le cas d'un regime de pension re-

(ii) if the prescribed pension plan is regu- glcmcniaire regi par une loi icderale

lated by an Act of Parliament.,
(A) les cohts normaux, au scns du para-

(A) an amount equal to the normal cost., graphe 2(1) du Reglement de l985 sui

within ihc meaning of subsection 2(1) les noin&es de p&esto&ion de pension,

of the Pens&on Benefits S(onda& ds Regu- que I'e111ployeur cst ienu de verscr au

lot&ons, l985, that was required to bc fonds,

paid by ihc employer to ihe I'und, and (B) les sommcs que I'cmployeur csi. te-

(B) an amount. equal to thc sum ol'll nu de vcrser au fonds au titre dc toui.e

amounts that. were required to be paid disposition a cotisations deierminees au

by the employer to the fund under a de- sens du paragraphe 2(1) de la Loi de

fined contribution provision, within the l985 sur les no&n&es de p&estal&on de

meaning of subsection 2(1) of the Pen- pension,

sion Benefits Standa& ds Act, l985, and (iii) dans le cas de toui. autre regime de

(iii) in ihe case of any other prescribed pension reglementaire:

pension plan, (A) la somme egalc aux couts nor-

(A) an amount equal to the amount that maux, au sens du paragraphe 2(1) du

would be the normal cost, within the Reglen&ent de l985 su& les noin&es de

meaning of subsection 2(1) of the Pen- p&estation de pension, que I'employeur

sion Benefits Standards Regulations, serait tenu de verser au fonds si le re-

l985, that the employer would bc re- gime ctait regi par une loi federalc,

quired to pay to the fund if the prc- (B) les sommes quc I'employeur serait
scribed plan were regulated by an Act tcnu de verser au fonds au titre de toute
of Parliament, and disposition a coiisations dcterminees au

(B) an amount equal io the sum of all sens du paragraphe 2(1) de la Loi de

amounts that would have been required l985 su& les norn&es de p&estation de

to be paid by the employer to the fund pension si le regime eiait regi par une

under a detined contribui.ion provision, loi federale;

within the meaning of subsection 2(l) b) il est convaincu quc la compagnie est en
of the Pension Benefits Standards Act, mesure d'effectuer et effectuera les paie-

ments prevus a I'alinea a).

10



Arrangements avec les creanciet s des compagnt'es —18 not&embt e 20/2

1985, if the prescribed plan were regu-

lated by an Act of Parliament; and

(b) the couit is satisfied that the company
can and will make the payments as required
under paragraph (e7).

Non-application (7) Dcspltc Subsection (6), thC coul'1 may (7) Pal'lci'Ogat ton au paragt'aplte (6), Ic tt'I- Non-appheation

sanction a compromise or arrangement that bunal peut homologuer la transaction ou I'ar-
(6)

does not allow for the payment of the amounts t.angement qui ne prcvoit pas le versement des

referred to in that subsection if it is satisfied sommes mentionnees a ce paragraphe s'l est
(hat the relevant parties have entered into an convaincu que les patties cn cause ont conclu
agreement, approved by the relevant pension un accord sur lcs sommes a verser et que I'au-

regulator, respecting the payment of those torite administrative responsablc du regime de
amounts. pension a consenti a I'accord.

Paymeni — (8) No compromise or arrangement that pro- (8) Le tribunal ne pcut homologuer la tlan- Paiementd'nne

vides for the payment of an equity claim is to saction ou I'arrangement qui prevoit le paie-
relative &i des

be sanctioned by the court unless it provides ment d'une Ieclamation relative a des capitaux eapltaiix ploplea

that all claims that are not equity claims are to propres que si, selon les termes de celle-ci, le

be paid in full before the equity claim is to be paiement integral de toutes les autres reclama-

pai d. tions sera effectue avant lc paicmeni. de la rc-

R s, 19s5, c c-36, s 6, 1992 c 27 90 1996 c 6 ~ clamation relative a des capi (aux propres
167, 1997, c 12, s I 3, 2004, c 5, s 194, 2005, c 47, s [ R (191151 ch C-36 art 6 1992 ch 27 ait 90, 1996 ch

6 art 167 i997 ch i2 ait i23, 2004,.ii 25, art i94,
2005 ch 47, ail 126, 2007, ch 36, ari 106, 2009, ch 33,
at 'l 27

Co&lit 11& is give 7. Where an alteration or a modification of 7. Si une mod i fi&.ation d'unc il ansaction otl l.e ti it&anal pinit

any compromise or arrangemeni. is proposed at d'un arrangement esi. proposde apres que le tri-
11&siiiieiioiis

any time af'ter the court has directed a meeiing bunal a ordonne qu'une ou plusieurs asscm-
or meetings to be summoned, the meeting or blees soient convoquees, cetic ou ccs assem-
meetings may bc adjourned on such term as to blees peuvent etre ajourntics aux conditions que
notice and othcnvise as the coult may direct, peut prescnre le tribunal quant a I'avis ct autre-

and (hose directions may be given after as weII ment, et ces instructions peuvent etre donnees
as before adjournment of any meeting or meet- tant apres qu'avant I'ajournement de toute ou

ings, and the court may in its discretion direct toutes assemblees, ei. Ie tribunal peut, a sa dis-

ihat it is not necessary to adjourn any meeting cretion, prescrire qu'l ne sera pas necessaire
or to convene any fur(her meeting of any class d'ajourner quelque assemblee ou de convoquer
of creditors or shareholders that in the opinion unc nouvelle assemblee dc toute categoric de
of the court is not adversely affected by the al- cr6anciers ou actionnaires qui, selon I'opinion
teration or modification proposed, and any du tribunal, n'est pas defavorablement alteinie
compromise or arrangement so altered or modi- par la modification proposee, ct unc transaction
fied may be sanctioned by the court and have ou un arrangement ainsi modifie peut etre ho-
effect. under section 6. mologue par le tribunal et etre executoire cn

RS,c C-25,s 7 vertu de I'article 6.
S R, ch C-25, art 7

seopeorAet S. This Aci. extends and does not limit the S. La prcsente loi n'a pas pour effet de limi- cli&11'lli&

provisions of any instrument now or hereafter ter mais d'etendre les stipulations de tout ins-
la I oi

existing that governs the rights of creditors or trument actuellement ou dcsormais existani. rc-
any class of them and has full force and effect lativement aux droits de creanciers ou de toute
notwithstanding anything to the contrail con- categoric de ces derniers, et elle est pleinement
tained in thai. instrument. execuioire el. effective nonobstant toute stipula-

RS,c C-25,s S tion contraire de cet instrument.

S R, ch C-25, art II

11
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tablished by proof in the same manner as an gime de la Loi sui les liquidatiotzs el les i.e-

unsecured claim under the Winding-up and structurations ou de la Loi sur la faillite et
Restructuring Act or the Bankruptcy and ln- l'insolvabzlite, etabli par preuve de la meme

solvency Act, as the case may be, and, in the maniere qu'une reclamation non garantie

case of any other company, the amount is to sous le regime de 1'une ou 1'autre dc ces lois,

be determined by the coul% on summaty ap- selon le cas, ei, s'l s'agit dc toute autre com-

plication by the company or the creditor. pagnie, il cst determine par le tnbunal sur de-

mande sommairc de celle-ci ou du creancier.

AII)r»sslo» of (2) DeSPite SubSeC1 ian ( 1 ), the COmPany (2) MalgrC le ParagraPhe ( 1 ), la CamPagnie A4»»ss)oo Iles

may admit the amount of a clail11 fot'oting peut admetire le montant d'une reclamation aux

purposes under reserve of the right to contest li- fins de votafion sous reserve du droit de contes-

ability on the claim for other purposes, and ter la responsabiliie quani. a la reclamation pour

nothing in this Act, thc Winding-up and Re- d'autres objets, et la presente loi, la Loi sur les

sti ucturing Act or the Bankruptcy and lnsotv)en- liquidations et les iestructui ations et la Loi sur

cy Act prevents a secured creditor from voting la faillite et l'insolvabilite n'ont pas pour effet.

at a meeting of secured creditors or any class of d'empecher un creancier garanti de voter a une

them in respect of the total amount of a claim assemblee de creanciers garantis ou d'une cate-
as admitted. gorie de ces dernieis a 1'egard du montant total

19115, c c-36, s 2Q, 2QQ5, c 47, s f31, 2QQ7 3(''une reclamation ainsi admis.

L R (19II51, ch C-36, ait 20, 2005, ch 47, ari 131, 2007,
ch 36, art 70

Lsw ol scl oti ol 21. The law of set-off or compensation ap- 21 ~ Lcs reglcs de compensation s'appliquent co»)p)'»ss»oo

plies io all claims made against a debtor corn- a touies les rcclamations produifcs contre la
SPPIj

pany and to all actions instituted by ii for ihe compagnie debiirice et a ioutcs les actions in-

recovetg) of debts due io the company in the ientces par elle cn vuc du rccouvrcmeni. dc ses

same manner and to the same extent as if the crcances, comme si elle etait demandercsse ou

company werc plaintiff or defendant, as the defendcressc, scion lc cas,
case may be. 1997, ch 12, art 126, 2005, ch 47 art 131

1997, c 12, s 126, 2005, c 47,s 131

CLASSES Ol'I CREDITORS CATI;GORIES DE CREANCIL'RS

Co»)pa»SI»SX 22. (1) A debtar COmpany may diVide itS 22. (1) La COmpagnie dCbitriCe peut Ctablir El»hi)sse»)e»I

creditors into classes for the purpose of a meet- des categories de crcanciers en vue des assem-
c) ca»clcl s

ing to be held under section 4 or 5 in respect of blees qui seront tenues au titre dcs articles 4 ou

a compromise or arrangement relating to the 5 relativement a une transaction ou un arrange-

company and, if it does so, it is to apply to the ment la visant; le cas echeant, elle demandc au

court for approval of the division before the tribunal d'approuver ces categories avant la te-

mecting is held, nue des assemblies.

Feet»IS (2) For the purpose of subsection (1), credi- (2) Pour 1'application du paragraphe (1), c))teres

tors may be included in the same class if their peuveni. faire partie de la meme categoric les

interests or rights are sufficiently similar to creanciers ayant des droits ou intercts a ce point
give them a commonaliiy of interest, taking in- semblables, compte tenu des critcres enumercs
fo account ci-apres, qu'on pcut en conclure qu'ils ont un

(a) the nature of the debts, liabilities or obli- interet commun:

gations giving rise to their claims; a) la nature des creances et obligations don-

(b) the nature and rank of any security in re- nant lieu a leurs reclamations;

spect of their claims; b) la nature et le rang de toute garantie qui

(c) the remedies available to the creditors in
s'y rattache;

the absence of the compromise or arrange- c) lcs voies de droit ouvct&es aux creanciers,
ment being sanctioned, and the extent. to abstraction faite de la transaction ou de I'ar-
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which the creditors would recover their rangement, et la mesure dans laquelle il

claims by exercising those remedies; and pourrait etre satisfait a leurs reclamal.ions
s'ils s'en prevalaienl;

(d) any further cril.eria, consistent with those
sel. out in paragraphs (a) to (c), that are pre- P tous autres criteres reglementaires com-

scribed. patibles avec ceux cnumcres aux alineas a) a

c).

Related credttors (3) A ci'editor Who IS I clatccl to fhC conlpany (3) LC ct'cancICr I lc a Ia CompagnlC pcUt vo- cteantner ltc

may vote against, but not for, a compromise or ter contre, mais non pour, I'acceptal.ion de la

arrangement relating to the company. transaction ou de I'arrangement.

1997, c 12, s 126, 2005, c 47, s 131, 2007, c 36, s 71 1997, ch 12, art 126, 2005, ch 47, art 131, 2007, ch 36,
art 71

class 22.1 Despite subsection 22(]), creditors 22.f Malgre le paragraphc 22(1), les crean- catet,otto de

having equity claims are to be in the same class ciers qui ont des reclamations relatives a des
dea teclamattons

of creditors in relation to those claims unless capilaux propres font partie d'une meme cate- telattresades

the couti orders otherv,ise and may not, as gorie de crcanciers relativement a ces reclama-
members of that class, vote at any meeting un- tions, saul'ordonnance contraire du tribunal, et
less the coul1. orders othenvise. ne peuvent d cc lilrc voter d aucunc assemblee,

2005, c 47, s 131, 2007, c 36, s 71 sauf ordonnance conti.aire du tribunal.

2005, ch 47, arl 131, 2007, ch 36, art 71

MONITORS CON1 ROLEURS

Duttes and 23. (I) The monitor shall 23. (I) Le coniroleur esl. tcnu: Attt tituttons

Rutlcttotts

(a) except as otherwise ordered by lhc court, a) a moins quc le tribunal n'cn ordonne au-

when an order is made on the initial applica- iremeni, lorsqu'il rend une ordonnance
lion in respeci. of a debtor company, I'egard dc la dcmande iniiialc visanl. unc

(i) publish, without delay after thc order is
compagnie debitrice.

made, once a week for lwo consecutive (i) de publier, sans delai apres le prononcc
weeks, or as otherwise directed by lhc de I'ordonnance, une fois par semainc
coUl 1, ln ol'lc oi'101'e 0ctvspapcl's il'I pendant deux semaincs consecutives, ou
Canada specified by the court, a notice selon les modalites qui y sont prevues,
containing the prescribed information, and dans le journal ou les journaux au Canada

qui y sont precises, un avis contenant lcs
(ii) within five days after thc day on

renseignements reglemcntaircs,

(ii) dans les cinq jours suivant la date du

in the prescribed manner,
prononcc de I'ordonnance:

(B) d, 'h . 'bd (A) de rendrc I'ordonnance publiqueB send, in the prescribed manner, a
notice to every known creditor who has

selon les modalites reglementaires,

a claim against. the company of more (B) d'envoycr un avis, selon les moda-
than $ 1,000 advising them that I.he order lites reglemcntaires, a chaquc creancier
is publicly available, and connu ayant unc reclamal.ion supcrieurc

a mille dollars les informant que I'or-
C prepare a list, showing the names

donnance a etc rendue publique,

estimated amounts of those claims, and (C) d'etablir la liste des nom et adresse
make it publicly available in the pre- de chacun de ces creanciers et des mon-
scribed manner; tants estimes des reclamations et de la

review t1e company's cash- ow sl.ate-
rendre publique selon les modalites re-

n1enl as to its reasonableness and file a reporl
glementaires;

with the court on the monitor's findings;
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(a) the corporation is or would after the pay- a) ou bien elle ne peut, ou ne pourrait de ce

ment be unable lo pay its liabilities as they fait, aequi(ter son passif a echcance;

become due; or b) ou bien la valeur de realisation de son ac-

(b) the realizable value of the corporation's tifserait, de ce fait, inl'ericure a son passif.

assets would thereby be less than the aggre- E R ((9fts), ch c-44, ait 190, 1994, ch 24, art 23, 200I,

gate of its liabilities. ch 14, art 94, 134(F) et 135(A), 2011, ch 21, art 60(F)

R S, 1985, c C-44, s 190, 1994, c 24, s 23, 2001, c 14,
ss 94, 134(F), 135(E), 2011, c 21,s 60(F)

Dcfuu'&lou of 1 91. (I ) In thiS SeCtiOn, 'reOrganiZatiOn" 1 91. ( I ) Au preSent artiCle, la reOrganiSa- Ocfuiitlou dc

means a court order made under Lion d'une societe se fait par voie d'ordonnance
tiou»

que le tribunal rend en vertu:

(b) the 73antfnuptcy ana'nsotvency zlct ap- a) soit dc I'article 241;

proving a proposal; or b) soit de la Lf&i sur ia faiOfte et I 'insc&h&abi-

(c) any other Act of parliament that affects
i e pour approuvcr une proposition;

the rights among thc corporation, its share- c) soil. dc toute loi federale touchant les rap-

holders and creditors. ports dc droit. entre la societe, scs action-

11BII'cs oU ses ci'ca11cl cl's.

Polveis of coult (2) I I a COI'poi'Bttoil IS sub)Cot to an Ol'dcr I'C- (2) L 01'donnanec I'CndUC Con fol'ITIC111Cnl. BLI Pouvoiis du

ferred lo in subsection (I), its articles 111ay be paragraphe (I) a I'egard d'une societe peul cf-

amended by such order to effecl. any change fectucr dans scs staluls les modifications pre-

that. might lawfully bc made by an amendn1ct1t VUcs a I aiticlc 173.
under seel.ion 173

Fultilcl 1)olvci s (3) I f 0 COIII'L ITiakeS an OI dct''Cfei'I'Cd Lo II'I (3) I C LI'Ibttii'll qLII I'CI'Iti I Ol'dOI ItlatlCC V ISCC I'ouvoiis

subsection (I), thc courl. may also au paragraphe (I) pcut cgalcmenl.. supplemeotsllcs

(a) authorize lhc issue ol'ebt obligations ol') auloriser, cn cn IixanL les modaliics,

lhc corporation, whether or nol converLiblc I'emission dc (i(res dc ctdance, coitvt:rtiblcs

into shares of any class or having aLLachcd oU 11011 en actions dc. toute categoric ou as-

any righks or options lo acquirc shares of any sortis du droit ou dc I'option d'acquerir dc

class, and fix the terms thereof; and 1 el les actions;

(b) appoint directors in place of or in addi- b) ajouter d'autres administrateurs ou rem-

tion to all or any of the directors then in of- placer ceux qui sont en fonctions,

fice.

Aitrl les ot (4) A fter a11 ol'der referred to in subsection (4) Apres le prononce de I'ordonnance visee Rdolssuisstloo

(I) has been made, articles of reorganization in au paragraphe (I), les clauses rcglementant la

the form that the Director fixes shall be sent to reorganisal.ion sont envoyccs au directeur, en la

the Director logether v ith the documents re- formc etablie par lui, accompagnees, le cas

quired by sections 19 and 113, if applicable. echeant, des documents exiges aux articles 19

ct 113.

Ceitificate of (5) 011 I'CCCIpt Of at LICICS Of I Col'ganiZBL1011, (5) Sur I'CCCpLton des CIBUSCS dC I'COI'gdt1ISB- Ceitificst

the Director shall issue a certificate of amend- tion, le directeur delivre un ceriificat de moditi-

ment in accordance with section 262. ca(ion cn confoiomite avec I'atticle 262.

Effect of (6) A reorganization becomes effective on (6) l.a reorganisation prend effei a la dale fi- Et'fetdu

ccitlficutc the date shown in the certificate of amendmcnt gurant sur le certilical. de modiiication; les sia-

and the articles of incorporation are amended luts conslitutifs son( modifies en consequence.

accordingly.

No dlsscut (7) A shareholder is not entitled to dissent. (7) Les actionnaircs ne peuvent invoquer Pasde

under section 190 if an amendment to the arti- I'arlicle 190 pour faire valoir leur dissidence a
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cles of incorporation is effected under Lhis sec- I'occasion de la modification des statuts consti-

LI011. tutifs conformement au prcsenl. article.

R S, 1985, c C-44, s 191, 1992, c 27, s 90, 2001, c 14, L R (1985), ch C-44, art 191, 1992, ch 27, ai1 90, 2001,

s 95 ch 14, ari 95

Defimtion of 192. (I) Itl this section, Bl'I'Bngenlent nl- 192. (I) Au pl'csenL Bl'tfcle, «BITangen'1el1t» Definition de

s'eniend egalement de:

(a) an amendment to the alticles of a corpo- a) la modification dcs staiuts d'une societe,

ration; b) la fusion de societcs;

(b) an amalgamation of two or more corpo-
I fcj la fusion 'une personne mora e ei. 'une.

I

Ld'ations;

societe pour former une societe regic par la

(c) an amalgamai.ion of a body corporate presenie loi;

wii.h a corporation that results in an amalga-
d) le fractionnement de I'activitc commer-

mated corporation subject to this Act; ciale d'une societe;

(P a division of the business carried on by a
e) la cession de la totalile ou de la quasi-to-

corporation; talite des biens d'unc societe a une autre per-

(e) a transfer of all or substaniially all Lhc sonne morale moyennanl. du numerairc, des

property of a corporation to another body biens ou dcs valeurs mobiliercs de cellc-ci;

corporate in exchange for propel', money or
f) I I

securities of i.he body corporate; cicte contre des biens, du numeraire ou

(J) an exchange of securities of a corporation d'autres valeurs mobilieres soit de la societd,

for property, money or oiher securities of the soit d'unc autre pcrsonne 11101'ale;

corporation or properiy, money or securities f J d fJ) unc operation de f'crmcture ou d'evic-
of another body corporate; tion au scin d'unc societe;

(f J) a going-private transaction or a
g) la liquidation ci. Ia dissolution d'unc so-

squeczc-oui. transaction in relation to a cor-
ci el.e,

poration;
b) une combinaison des operations susvi-

(g) a liquidaLion and dissolution of a corpo- sees.
ration; and

(h) any combination of the foregoing.

Whet e (2) FOr the purpOSeS Of thiS SeCtiOn, a COrpO- (2) POur I'appliCatinn du preSent artiCle, une Cas il ilisolvabi-

ration is insolvent societe est insolvable dans I'un ou I'autre dcs
insolvent

(a) vihere it is unable to pay its liabilities as
cas suivanis:

they become due; or aj elle ne peut acquittcr son passif a

(b) vihere the realizable value of the assets
echeance;

of the corporation are less than the aggregate b) la valcur de realisation de son acti f cst il1-

of its liabilities and stated capital of all class- ferieure a la somme de son passif et de son

es. capital declare.

Aftplleatloii to (3) Where it is not practicable for a corpora- (3) Lorsqu'il cst pratiqucmenl. impossible Deliiallile

lion that is not insolvent to effect a fundamental pour la societe qui n'est pas insolvable d'ope-
appi ov a I of tiibnnal

aiiangement change in the nature of an arrangement. under rer, en vertu d'une autre disposition de la pre-

any other provision of this Act, the corporation sente loi, une modification de structure equiva-

may apply to a court for an order approving an lente a un arrangement, elle peui. demander au

arrangement proposed by the corporation. tribunal d'approuver, par ordonnance, I'arran-

gement qu'elle propose.
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Potvets ofcouit (4) In connection with an application under (4) Le tribunal, saisi d'unc demandc en vcl'- Pouvoii du

this section, Lhe court. may mal c any interim or lu du present article, pcul. rendre toute ordon-

flnal order it thinks fil. including, without limit- nance provisoire ou finale en vuc notamment

ing lhe generality of Lhe foregoing, a) de prcvoir I'avis a donner aux interesscs

(a) an order determining the notice to be ou de dispenser de donner avis d toute per-

given to any interested person or dispensing sonne autre quc le directeur;

with notice Lo any person other than the Di-
b) d f
avocat pour defendre les interets dcs action-

(b) an order appointing counsel, at the ex- naires;

Pense of the corPoration, to rePresent t e in-
) d'enjoindie a Ia societe scion les modali-

terests of the shareholders; tes qu'i ixe, ue convoquer et e tenir une

(c) an order requiring a corporation to call, assemblee des dctenteurs de valeurs mobi-

hold and conduct a meeting of holders of se- lieres, d'options ou de droits d'acquerir des

curities or options or rights to acquirc securi- valeurs mobilieres;

ties in such manner as the court directs;
af d'autoriser un actionnaire d I'aire valoir sa

(d) an order petrmitting a shareholder to dis- dissidence en veau de Iiati.iclc 190;

e) d'approuvcr ou de modifier selon ses di-scnt under section 190; and

(e) an order approving an arrangemcnt as rectivcs I'arrangemcnt propose par la societe.

proposed by lhc corporation or as amended

in any manner the court. may direct..

htotlcc to (5) An aPPlicant for any intcrin1 01'inal or- (5) La Personne qui Prgscnte unc demandc Avis nit

der under this section shall give lhc Director d'ordonnance provisoire ou finale en vertu du

notice of the applical ion and the Director is cn- present. article doit cn donner avis au dircclcur,

tilled to appear and be heard in pcl'son 01'y ct cclui-ci peul. compdlafLI'c cl'I 17clsonnc ou pdl

counsel. ministerc d'avocat.

(6) Aflcr an order referred lo in ParagraPh (6) APrcs le Prononcc dc I'ordonnance visee ciausesde

(4)(e) has been made, articles ol'arrangement in a I'alinea (4)e), lcs clauses de I'arrangiemcnl.

lhe form that the Director fixes shall be sent to sont envoyees au directeur en la forme etablie

the Director together with I.hc documents re- par lui, accompagnes, le cas echcant, des docu-

quired by sections 19 and 113, if applicable. ments eviges par les articles 19 ct 113.

col tlflt'nte of (7) On receipt of articles of arrangement, the (7) Des reception des clauses de I'arrange- cetmficat

Director shall issue a cct&iticate of arrangement ment, le directeur delivre un certiftcat d'arran-

in accordance with section 262. gement conformemenl. a I'aiticle 262

(8) An arrangement becomes effect.ive on (8) L'arrangement prend cffel. d la dale figu- Piised'effetde

the date shown in the certificate of arrange- rant sur le certificaL d'arrangcmenl..

ment. L R (1985), ch C-44, arl 192, 1994, ch 24, art 24, 2001,

R S, 1985, c C-44, s 192, 1994, c 24, s 24, 2001, c 14,
s 96

PART XVI PARTIE XVI

GOING-PRIVATE TRANSAC'I IONS AND OPERATIONS DE FERMETURE ET

SQUEEZE-OUT TRANSACTIONS D'FVICTION

Ciomg-pttvate 193. A COI'pol aLlon ITlay Cal'ly Out. a going- 193. La SOCICLC pCut CffCCtuCI'OC OpCI'dtlon Operations de

private transaction. However, if there are any de fermeture si elle se conforme a I'eventuelle

applicable provincial securities laws, a corpora- legislation provinciale applicable en matiere de

tion may not carly out a going-private lransac- valeurs mobilieres.

h R (1985), ch C-44, att 193, 2001, ch 14, ata 97
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R.S.O. 1990, c. B.16,s. 182 Page 1

Ontario Statutes

~g Business Corporations Act

~tj Part XIV —Fundamental Changes

s 182.

Ontario Current to Gazette Vol 145.46 (November 17, 2012)

182.
182(1) Arrangement

Ill this Sectloll,

"arrangement", with respect to a corporation, includes,

(a) a reorganization of the shares of any class or series of the corporation or of the stated capital of any such

class or series;

(b) the addition to or removal from the articles of thc corporation of any provision that is permitted by this

Act to bc, or that is, set out in thc articles or the change of any such provision;

(c) an amalgamation of thc corporation with another corporation;

(d) an amalgamation of a body corporate with a corporation that results in an amalgamated corporation sub-

)ect to this Act,

(e) a transfer of all or substantially all thc pioperty of the corporation to another body corporate in exchange

for secunttes, money or other property of thc body corporate;

(fl an cxchangc of securities of thc corporation held by security holders for other securities, money or other

property of the corporation or securities, money or other property of another body corporate that is not a

takeover bid as defined in Part XX of the Securities Act;

(g) a liquidation or dissolution of the cotporation;

(h) any other reorganization or scheme involving the business or affairs of the corporation or of any or all of

the holders of its securities or of any options or rights to acquirc any of its securities that is, at law, an ar-

rangement; and

(i) any combination of the foregoing.

182(2) Scheme of arrangement

A corporation proposing an arrangement shall prepare, for the approval of thc shareholders, a statement thereof

setting out in detail what is proposed to bc done and the manner in which it is proposed to be done.

182(3) Adoption of arrangement

Subject to any order of the court made under subsection (5), where an arrangement has been approved by share-

holders of a corporation and by holders of shares of each class or series entitled to vote separately thereon, in

each case by special resolution, the arrangement shall have been adopted by the shareholders of the corporation

and the corporation may apply to the court for an order approving the arrangement.

182(4) Separate votes

The holders of shares of a class or series of shares of a corporation are not entitled to vote separately as a class

or series in respect of an arrangement unless the statement of the arrangemcnt referred to in subsection (2) con-

tains a provision that, if contained in a proposed amendment to the articles, would entitle such holders to vote

separately as a class or series under section 170 and, if the statement of the arrangement contains such a prov&-

Copr.(c)West 2012 No Claim to oing.Govt Works
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sion, such holders are entitled to vote separately on the arrangement whether or not such shares otherwisc carry

the right to vote.

182(5) Application to court
The corporation may, at any time, apply to the court for advice and directions in connection with an arrangement

or proposed arrangement and the court may make such order as it considers appropriate, including, without lim-

iting the generality of the foregoing,

(a) an order determining the notice to be given to any interested person or dispensing with notice to any per-

son;

(b) an order requiring a corporation to call, hold and conduct an additional meeting of, or to hold a scparatc

vote of, all or any particular group of holders of any securities or warrants of the corporation in such manner

as thc court directs;

(c) an order permitting a shareholder to dissent under section 185 if the arrangelaieni is adopted;

(d) an order appointing counsel, at the expense of the corporation, to represent the interests of shareholders,

(c) an order that the arrangement or proposed arrangement shall bc deemed not to have been adopted by thc

shareholders of the corporation unless it has been approved by a specified ma)ority thai is greater than iwo-

thirds of the votes cast at a mccting of the holders, or any particular group of holders, of securities or war-

rants of the coiporation, and

(Q an order approving ihc arrangemcnt as proposed by the corporation or as amended in any manner thc

court may direct, subject to compliance with such terms and conditions, if any, as thc court thinks fit,

and to thc extent that any such order is inconsistent with this section such order shall pievail.

182(6) Procedure
Where a reorganization or scheme is proposed as an arrangemcnt and involves an amendment of thc articles of a

corporation or the taking of any other steps that could be made or taken under any othci provision of this Act,

the procedure provided for in this section, and not the procedure provided for in such other provision, applies to

such reorganization or scheme.

182(7) [Repealed 1994, c. 27, s. 71(23).]

1994, c. 27, s. 71(23)

Thomson Reuters Canada Limited or its Licensors (excluding individual court documents) All rights re-

served.

END OF DOCUMENT
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Ontario Statutes

~g Business Corporations Act

~Lj Part XIV —Fundamental Changes

s 186.

Ontario Current to Gazette Vol. 145:46 (November 17, 2012)

186.
186(1) Definition, reorganization

In this section,

"reorganization" means a court order made under section 248, an order made under the Barikruptcy and Insolv-

ency Act (Canada) or an order made under the Companies Credirois A&.rangemenr Act (Canada) approving a pro-

posal

186(2) Articles amended

If a corporation is subject to a reorganization, its articles may be amended by the order to effect any change that

might lawfully bc niade by an amendment under section 168

186(3) Auxiliary powers of court

Where a reorganization is made, the court making the order may also,

(a) authorize the issue of debt obligations of thc coiporation, whether or not convertible into shares of any

class or having attached any rights or options to acquire shares of any class, and fix the terms thereof, and

(b) appoint directors in place of or in addition to all or any of the directors then in office.

186(4) Articles of reorganization

After a reorganization has been made, articles of reorganization in prescribed form shall be sent to thc Director

186(5) Certificate
Upon receipt of articles of reorganization, the Director shall endorse thereon in accordance with section 273 a

certificate which shall constitute the certificate of amendment and the articles are amended accordingly.

186(6) No dissent

A shareholder is not entitled to dissent under section 185 if an amendmcnt to the articles is effected under this

section,

2000, c. 26, Sched B, s 3(9)

Thomson Reuters Canada Limited or its Licensors (excluding individual court documents), All rights rc-

scrved.

END OF DOCUMENT
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Sino-Forest Coip., Re

In the Matter of the Companies'reditors Arrangement Act, R.S,C. 1985, c. C-36, as Amended

And In the Matter of a Plan of Compromise or Arrangement of Sino-Forest Corporation (Applicant)

Ontario Superior Court of Justice [Commercial List]

Morawetz J.

Heard June 26, 2012
Judgment: July 27, 2012

Docket. CV-12-9667-00CL

Thomson Reuters Canada Limited or its Licensors (excluding individual court documents) All rights reserved.

Counsel Robert W. Stalcy, Jonathan Bell for Applicant

Jennifer Stam for Monitor

Kenneth Dekkcr for BDO Limited

Peter Griffin, Peter Osborne for Ernst k Young LLP

Benjamin Zarnett, Robert Chadwick, Brendan O'eill for Ad Hoc Committee of Noteholders

James Grout for Ontario Securities Commission

Emily Cole, Joseph Marin for Allen Chan

Simon Bieber for David Horsley

David Bish, John Fabello, Adam Slavens for Underwriters Named in the Class Action

Max Starnino, Kirk Baert for Ontario Plaintiffs

Larry Lowenstein for Board of Directors

Subject; Insolvency

Bankruptcy and insolvency --- Companies'reditors Arrangement Act —Miscellaneous

Applicant SFC was granted stay under Companies'reditors Arrangement Act (CCAA) in March 2012 and on same date
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sales process order was granted June 20, 2012 was established as claims bar date —SFC support of 72 per cent of
noteholders for intended to plan of compromise or arrangement —Class actions had been commenced against SFC m

both Ontario, Quebec, Saskatchewan, and New York State for damages resulting to purchase of shares in SFC at inflated

prices —Applicant brought application for declaration that claims against it which resulted from ownership, purchase, or
sale of equity interest in SFC, and related indemnity claims, were equity claims as defined in s. 2 of CCAA —Applica-
tion granted —Basis for differentiation flowed from fundamentally different nature of debt and equity investments,

shareholders had unlimited upside potential when purchasing shares, while creditors had no corresponding upside poten-

tial —Claims advanced in shareholder claims were clearly equity claims —Shareholder claims underlay related indem-

nity claims —Plain language in definition of equity claim in CCAA did not focus on identity of claimant, rather, it fo-

cused on nature of claim —It would be totally inconsistent to arrive at conclusion that would enable either auditors or
underwriters, through claim for indemnification, to be treated as creditors when underlying actions of shareholders could

not achieve same status.

Cases considered by Morawetz L:

Blue Range Resource Corp., Re (2000), 2000 CarswellAlta 12, 259 A.R. 30, 76 Alta. L.R. (3d) 338, I2000] 4

W.W.R. 738, 2000 ABQB 4, 15 C.B R. (4th) 169 (Alta. Q.B.)—referred to

Central Capital Corp., Re (1996), 132 D.I. R (4th) 223, 27 O.R. (3d) 494, (sub nom. Royal Bank v. Central Capital
C'orp.) 88 O.A.C. 161, 1996 CarswcllOnt 316, 38 C. B R (3d) I, 26 13,I..R.(2d) 88 (Ont. C.A.) —rcfcrrcd to

BartAFirst Canada lnc., Re (2009), 2009 AHQH 316, 2009 CaiswcllAlta 1069, 56 C.13.R. (5th) 102 (Alta. Q.B.)
ref'erred to

Nelson Financial Gi'oup Ltd., Re (2010), 71 C.B R, (5th) 153, 75 B.L.R.(4th) 302, 2010 ONSC 6229, 2010 Carswcl-

10nt 8655 (Ont. S C.J. [Commercial List]) —referred to

Return on Innovation Capital Ltd. v. Gandi Innovations Ltd. (2011), 2011 CarswcllOnt 8590, 2011 ONSC 5018, 83
C.B.R. (5th) 123 (Ont. S.C.J. [Commercial List]) —followed

Return on Innovation Capital Ltd. v. Gandi Innovations Ltd. (2012), 2012 ONCA 10, 2012 CarswellOnt 103, 90
C.B.R.(5th) 141 (Ont. C.A.)—referred to

Stelco Inc., Re (2006), 2006 CarswcllOnt 407, 17 C.B.R.(5th) 95 (Ont. S.C.J. [Commercial List]) —referred to

Statutes considered:

Bankruptcy Code, 11 U.S.C. 1982

s. 510(b) —referred to

Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36

Generally —referred to

s 2(1) considered

s. 2(1) "equity claim" —considered

s. 2(1) "equity claim" (d) —considered
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s. 2(1) "equity claim" (e) —considered

s. 2(1) "equity interest" —considered

s. 2(1) "equity interest" (a) —referred to

s. 6(8) —referred to

s. 22(1) —referred to

Securi ti es Act, R.S,O. 1990, c S.5

Generally —referred to

APPLICATION by insolvent company for declaration that certain claims against it were equity claims pursuant to Com-

panies'reditors Arrangement Act

Mora&vetz L:

Overview

I Sino-Forest Corporation ("SFC"or the "Applicant" ) seeks an order directing that claims against SFC, which result

from the ownership, purchase or sale of an equity interest in SFC, are "equity claims" as defined in section 2 of the Com-

tianies'reditors Ai rangement Act ("CCAA") including, without limitation (i) the claims by or on behalf of current or

former shrueholdcrs asserted in the proceedings listed in Schedule "A" (collectively, the "Shareholder Claims" ); and (ii)
any indemnification clainis against SFC related to or arising from the Shareholder Claims, including, without limitation,

those by or on behalf of any of the other defendants to the proceedings listed in Schedule "A" (the "Related Indemnity

Claims")

2 SFC takes the position that the Shareholder Claims are "equity claims" as defmed in the CCAA as they are claims

in respect of a monetary loss resulting from thc ownership, purchase or sale of an equity interest in SFC and, therefore,

come within the definition. SFC also takes the position that the Related Indemnity Claims are "equity claims" as defined

in the CCAA as they are claims for contribution or indemnity in respect of a claim that is an equity claim and, therefore,

also come within the definition.

3 On March 30, 2012, the court granted the Initial Order providing for thc CCAA stay agamst SFC and certain of its

subsidiaries. FTI Consulting Canada Inc. was appointed as Momtor

4 On the same day, the Sales Process Order was granted, approving Sales Process procedures and authorizing and

directing SFC, the Monitor and Houlihan Lokey to carry out the Sales Process.

5 On May 14, 2012, the court issued a Claims Procedure Order, which established June 20, 2012 as thc Claims Bar
Date

6 The stay of proceedings has since been extended to September 28, 2012.

7 Since the outset of the proceedings, SFC has taken the position that it is important for these proceedings to be

completed as soon as possible in order to, among other things, (i) enable the business operated in the Peoples Republic of
China ("PRC") to be separated from SFC and put under new ownership; (ii) enable the restructured business to particip-
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ate in the Q4 sales season in the PRC market; and (iii) mamtain the confidence of stakeholders in the PRC (includmg loc-

al and national governmental bodies, PRC lenders and other stakeholders) that the business in the PRC can be success-
fully separated from SFC and operate in the ordinary course in the near future.

8 SFC has negotiated a Support Agrecmcnt with the Ad Hoc Committee of Noteholders and intends to file a plan of
compromise or arrangement (the "Plan" ) under the CCAA by no later than August 27, 2012, based on the deadline set out

in the Support Agreement and what they submit is the commercial reality that SFC must complctc its restructuring as

soon as possible.

9 Noteholders holding in excess of $ 1.296 billion, or approximately 72% of the approximately $ 1.8 billion of SFC's

noteholders'ebt, have executed written support agreements to support the SFC CCAA Plan as of March 30, 2012.

Shareholder Claims Asserted Against SFC

(i) Ontario

10 By Fresh as Amended Statement of Claim dated April 26, 2012 (the "Ontario Statement of Claim" ), the Trustees

of the Laboureis'ension Fund of Central and Eastern Canada and other plaintiffs asserted various claims in a class pro-

ceeding (thc "Ontario Class Proceedings") against SFC, certain of its current and former officers and directors, Ernst &
Young LLP ("E&Y"),BDO Limited ("BDO"), Poyry (Beijing) Consulting Company Limited ("Poyiy") and SFC's undci-

wnters (collectively, thc "Underwriters" ).

11 Section 1(m) of thc Ontano Statement of Claim defines "class" and "class mcmbcrs" as,

All persons and entities, wherever they may reside who acquired Sino's Securities dunng thc Class Period by distn-

bution in Canada or on the Toronto Stock Exchange or other secondary market in Canada, which securities include

those acquired over the counter, and all persons and entities who acquired Sino's Securities during thc Class Penod
who are resident of Canada or were resident of Canada at the time of acquisition and who acquired Sino's Secunties
outside of Canada, except the Excluded Persons.

12 The term "Securities" is defmed as "Sino's common shares, notes and other securities, as defined in the OSA".
Thc term "Class Period" is defined as the period from and including March 19, 2007 up to and including June 2, 2011.

13 The Ontario Class Proceedings seek damages in the amount of approximately $9.2 billion against SFC and the

other defendants.

14 The thrust of the complaint in the Ontario Class Proceedings is that the class members are alleged to have pur-

chased secunties at "inflated prices during the Class Period" and that absent the alleged misconduct, sales of such secur-

ities "would have occurred at prices that reflected the true value" of the securities. It is further alleged that "the price of
Sino's Securities was directly affected during the Class Period by the issuance of the Impugned Documents".

(ii) Quebec

15 By action filed in Quebec on June 9, 2011, Guining Liu commenced an action (the "Quebec Class Proceedings" )
against SFC, certain of its current and former officers and directors, E&Y and Poyry. The Quebec Class Proceedings do

not name BDO or the Underwriters as dcfcndants. The Quebec Class Proceedings also do not specify the quantum of
damages sought, but rather reference "damages in an amount equal to the losses that it and the other members of the

group suffered as a result of purchasing or acquinng securities of Sino at inflated prices during the Class Period".
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16 The complaints in the Quebec Class Proceedings centre on the effect of alleged misrepresentations on the share

price. The duty allegedly owed to the class members is said to be based in "law and other provisions of the Securities Act

", to ensure the prompt dissemination of truthful, complete and accurate statements regarding SFC's business and affairs

and to correct any previously-issued materially inaccurate statements.

(iii) Saskatchewan

17 By Statement of Claim dated December I, 2011 (the "Saskatchewan Statement of Claim" ), Mr. Allan Haigh com-

menced an action (the "Saskatchewan Class Proceedings" ) against SFC, Allen Chan and David Horsley.

18 The Saskatchewan Statement of Claim does not specify the quantum of damages sought, but instead states m

more general terms that the plaintiff seeks "aggravated and compensatory damages against the defendants in an amount

to be determined at trial".

19 The Saskatchewan Class Proceedings focus on the effect of the alleged wrongful acts upon the trading price of

SFC's secuntics

The pnce of Sino's securities was directly affected during the Class Period by the issuance of the Impugned Docu-

ments. The defendants were aware at all material times that the effect of Sino's disclosure documents upon the price

of its Sino's [sic] secunties.

(iv) New York

20 By Verified Class Action Complaint dated January 27, 2012, (the "New York Complaint" ), Mr. David Leapard

and IMF Finance SA commenced a class proceeding against SFC, Mr. Allen Chan, Mr. David Horslcy, Mr. Kai Kit

Poon, a subset of the Underwnters, E&Y, and Ernst & Young Global Limited (thc "New York Class Proceedings" )

21 SFC contends that the New York Class Proceedings focus on the effect of the alleged wrongful acts upon the

trading price of SFC's securities.

22 The plaintiffs in the various class actions have named parties other than SFC as defendants, notably, the Under-

writers and thc auditors, E&Y, and BDO, as summarized in the table below. The positions of those parties are detailed

later in these reasons

Ontano Quebec Saskatchewan New York

E&Y LLP X X X

E&Y Global X

BDO X

Poyry X X

Under wnters 11 2

Legal Framework

23 Even before thc 2009 amendments to the CCAA dealing with equity claims, courts recognized that there is a fun-

damental difference between shareholder equity claims as they relate to an insolvent entity versus creditor claims, Essen-

tially, shareholders cannot reasonably expect to maintain a financial interest in an insolvent company where creditor

claims are not being paid in full. Simply put, shareholders have no econonuc interest in an insolvent enterprise: Blue
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Range Resource Corp., Re, [2000] 4 W.W.R. 738 (Alta. Q B.) [Blue Range Resources], Stelco lnc., Re [2006 Carswel-

10nt 407 (Ont. S.C J. [Commercial List])], (2006) CanLII 1773 [Stelco]; Central Capital Corp., Re (1996), 27 O.R. (3d)
494 (Ont. C A ).

24 The basis for the differentiation flows from the fundamentally different nature of debt and equity investments.

Shareholders have unlimited upside potential when purchasing shares. Creditors have no corresponding upside potential:
Nelson Financial Group Ltd., Re, 2010 ONSC 6229 (Ont. S.C.J. ICommercial List]) fNelson Financial].

25 As a result, courts subordinated equity claims and denied such claims a vote in plans of arrangement: Blue Range
Resource Corp., Re, supra; Stelco l»c., Re, supra; EarthFirst Canada lnc., Re (2009), 56 C.B.R, (5th) 102 (Alta. Q.B.) [
EarthFtrst Canada]; and Nelson Financta/, supra.

26 In 2009, significant amendments werc made to the CCAA. Specific amendments were made with the intention of
clarifying that equity claims are subordinated to other claims.

27 The 2009 amendments dcfinc an "equity claim" and an "equity interest" Section 2 of the CCAA includes thc fol-

lowing definitions:

"Equity Claim" means a claim that is in respect of an equity intcrcst, including a claim for, among others, (...)

(d) a monetary loss resulting from thc owneiship, purchase or sale of an equity interest or from thc rescission,

or, in Quebec, thc annulment, of a purchase or sale of an equity interest, or

(c) contnbution or indemnity in rcspcct ol'a claim referred to in any of paragraphs (a) to (d),

"Equity Interest" means

(a) in the case of a company other than an income trust, a share in the company —or a warrant or option or an-

other right to acquire a share m the company —other than one that is derived from a convertible debt,

28 Section 6(8) of the CCAA prohibits a distribution to equity claimants pnor to payment in full of all non-equity

clalllls

29 Section 22(1) of the CCAA provides that equity claimants are prohibited from voting on a plan unless the court

orders otherwise.

Position of Ernst & Young

30 E&Y opposes the relief sought, at least as against E&Y, since the E&Y proof of claim evidence demonstrates in

its view that E&Y's claim:

(a) is not an equity claim;

(b) does not derive from or depend upon an equity claim (in whole or in part);

(c) represents discreet and independent causes of action as against SFC and its directors and officers ansing

from E&Y's direct contractual relationship with such parties (or certain of such parties) and/or the tortious con-

duct of SFC and/or its directors and officers for which they are in law responsible to E&Y; and
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(d) can succeed independently of whether or not the claims of the plaintiffs in the class actions succeed,

31 In its factum, counsel to E&Y acknowledges that during the periods relevant to the Class Action Proceedings,

E&Y was retained as SFC's auditor and acted as such from 2007 until it resigned on April 5, 2012.

32 On June 2, 2011, Muddy Waters LLC ("Muddy Waters" ) issued a report which purported to reveal fraud at SFC.

In the wake of that report, SFC's share price plummeted and Muddy Waters profited from its short position.

33 E&Y was served with a multitude of class action claims in numerous jurisdictions.

34 The plaintiffs in the Ontario Class Proceedings claim damages in the aggregate, as against all defendants, of $9.2

billion on behalf of resident and non-resident shareholders and notcholders. The causes of action alleged are both stat-

utory, under the Securities Acr (Ontario) and at common law, in negligence and negligent misrepresentation,

35 In its factum, counsel to E&Y acknowledges that the central claim in the class actions is that SFC made a series

of misrepresentations in respect of its timber assets. The claims against E&Y and the other third party defendants are that

they failed to detect these misrepresentations and note in particular that E&Y's audit did not comply with Canadian gen-

erally accepted accounting standards Similar claims arc advanced in Quebec and thc U S.

36 Counsel to E&Y notes that on May 14, 2012 the court granted a Claims Procedure Order which, among other

things, requires proofs of claim to be filed no later than June 20, 2012. E&Y takes issue with the fact that this motion

was then brought notwithstanding that proofs of claim and DEcO proofs of claim had not yet been filed.

37 E&Y has filed with thc Monitor, in accordance with the Claims Procedure Order, a proof of claim against SFC

and a proof of claim against the directors and officers of SFC.

38 E&Y takes the position that it has contractual claims of indemnification against SFC and its subsidiaries and has

statutory and common law claims of contribution and/or indemnity against SFC and its subsidiaries for all relevant years.

E&Y contends that it has stand-alone claims for brcach of contract and negligent and/or fraudulent misrepresentation

against the company and its directors and officers.

39 Counsel submits that E&Y's claims against Sino-Forest and the SFC subsidiaries are;

(a) creditor claims;

(b) derived from E&Y retainers by and/or on behalf of Sino-Forest and the SFC subsidianes and E&Y's relation-

ship with such parties, all of which are wholly independent and conceptually different from the claims advanced

by the class action plaintiffs;

(c) claims that include the cost of defending and responding to various proceedings, both pre- and post-filing;

and

(d) not equity claims in the sense contemplated by the CCAA. E&Y's submission is that equity holders of Sino-

Forest have not advanced, and could not advance, any claims against SFC's subsidiaries.

40 Counsel further contends that E&Y's claim is distinct from any and all potential and actual claims by the

plaintiffs in the class actions against Sino-Forest and that E&Y's claim for contribution and/or indemnity is not based on

the claims against Sino-Forest advanced in the class actions but rather only in part on those claims, as any success of the
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plaintiffs in the class actions against E&Y would not necessarily lead to success against Sino-Forest, and vice versa.

Counsel contends that E&Y has a distinct claim against Sino-Forest indcpcndent of that of the plaintiffs in the class ac-

tions. The success of E&Y's claims against Sino-Forest and the SFC subsidiaries, and the success of the claims advanced

by the class action plaintiffs, are not co-dependent. Consequently, counsel contends that E&Y's claim is that of an unse-

cured creditor.

41 From a policy standpoint, counsel to E&Y contends that the nature of the relationship between a shareholder,

who may be in a position to assert an equity claim (in addition to other claims) is fundamentally different from the rela-

tionship existing between a corporation and its auditors.

Position of BDO Limited

42 BDO was auditor of Smo-Forest Corporation between 2005 and 2007, when it was replaced by E&Y.

43 BDO has a filed a proof of claim against Sino-Forest pursuant to the Claims Procedure Order

44 BDO's claim against Sino-Forest is primarily for breach of contract

45 BDO takes the position that its indemnity claims, similar to those advanced by E&Y and the Underwntcrs, are

not equity claims within the meaning of s. 2 of the CCAA

46 BDO adopts the submissions of E&Y which, for the purposes of this endorsement, are not rcpcatcd

Position of the Underwriters

47 The Undcrwntcrs take the position that thc court should not dccidc thc equity claims 111otlon at this tll11c bcc'ilisc

it is premature or, alternatively, if thc court decides the equity claims motion, the equity claims order should not be gian-

ted because the Related Indemnity Claims arc not "equity claims" as defined in s. 2 of thc CCAA

48 The Underwriters are among the defendants named in some of the class actions. In connection with the offerings,
certain Underwriters entered into agreements with Sino-Forest and certain of its subsidiaries providmg that Sino-Forest

and, with respect to certain offerings, the Sino-Forest subsidiary companies, agree to indemnify and hold harmless the

Underwriters in connection with an array of matters that could arise from the offerings.

49 The Underwriters raise the following issues;

(i) Should this court decide the equity claims motion at this time?

(ii) If this court decides the equity claims motion at this time, should the equity claims order bc granted?

50 On the first issue, counsel to the Underwriters takes the position that the issue is not yet ripe for determination.

51 Counsel submits that, by seeking the equity claims order at this time, Sino-Forest is attempting to pre-empt the

Claims Procedure Order, which already provides a process for the determination of claims. Until such time as the claims

procedure in respect of the Related Indemnity Claims is completed, and those claims are determined pursuant to that pro-

cess, counsel contends the subject of the equity claims motion raises a merely hypothetical question as the court is being

asked to determine the proper interpretation of s. 2 of the CCAA before it has the benefit of an actual claim in dispute be-

fore it.
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52 Counsel further contends that by asking the court to render judgment on the proper interpretation of s. 2 of the

CCAA in the hypothetical, Sino-Forest has put the court in a position where its judgment will not be made in the context

of particular facts or with a full and complete evidentiary record

53 Even if the court determines that it can decide this motion at this time, the Underwriters submit that the relief re-

quested should not be granted.

Position of the Applicant

54 The Applicant submits that the amendments to the CCAA relating to equity claims closely parallel existing U.S.
law on the subject and that Canadian courts have looked to U S. courts for guidance on the issue of equity claims as the

subordination of equity claims has long been codified there: see e.g. Blue Range Resources, supra, and Nelson Financial,

supra.

55 The Applicant takes the position that based on the plain language of the CCAA, the Shareholder Claims are

"equity claims" as defined in s. 2 as they are claims in respect of a "monetary loss resulting from the ownership, purchase

or sale of an equity interest",

56 Thc Applicant also submits the following:

(a) thc Ontaiio, Quebec, Saskatchewan and New York Class Actions (collectively, the "Class Actions" ) all ad-

vance claims on behalf of shareholders,

(b) thc Class Actions also allege wrongful conduct that affected the trading price of the shares, in that the al-

leged misrepresentation "artificially inflated" the share price; and

(c) the Class Actions seek damages relating to the trading price of SFC shares and, as such, allege a "monetary

loss" that resulted from thc ownership, purchase or sale of shares, as defined in s. 2 of the CCAA.

57 Counsel further submits that, as the Shareholder Claims are "equity claims", they are expressly subordinated to

creditor claims and are prohibited from voting on thc plan of arrangemcnt.

58 Counsel to the Applicant also submits that the definition of "equity claims" in s. 2 of the CCAA expressly in-

cludes indemnity claims that relate to other equity claims. As such, the Related Indemnity Claims are equity claims with-

in the meaning of s. 2.

59 Counsel further submits that there is no distinction in the CCAA between the source of any claim for contribution

or indemnity, whether by statute, common law, contractual or otherwise. Further, and to the contrary, counsel submits

that the legal characterization of a contribution or indemnity claim depends solely on the characterization of the primary

claim upon which contribution or indemnity is sought.

60 Counsel points out that in Return on Innovation Capital Ltd, v. Gandi Innovations Ltd, 2011 ONSC 5018 (Ont.
S.C J. I Commercial List]), leave to appeal demed, 2012 ONCA 10 (Ont. C,A.) [Return on 1nnovation] this court charac-

terized thc contractual indemnification claims of directors and officers in respect of an equity claim as "equity claims".

61 Counsel also submits that guidance on the treatment of underwriter and auditor indemnification claims can be ob-

tained from the U.S. experience. In the U.S., courts have held that the indemnification claims of underwriters for liability

2012 Thomson Reuters. No Claim to Orig. Govt Works



Page 10

2012 CarswellOnt 9430, 2012 ONSC 4377, 92 C.B.R.(5th) 99, 218 A.C.W.S. (3d) 489

or defence costs constitute equity claims that are subordinated to the claims of general creditors. Counsel submits that in-

sofar as the pnmary source of liability is charactcnzed as an equity claim, so too is any claim for contribution and indem-

nity based on that equity claim

62 In this case, counsel contends, the Related Indemnity Claims are clearly claims for "contribution and indemnity"

based on the Shareholder Claims.

Position of the Ad Hoc Noteholders

63 Counsel to the Ad Hoc Noteholders submits that the Shareholder Claims are "equity claims" as they arc claims in

respect of an equity interest and are claims for "a monetary loss resulting from the ownership, purchase or sale of an

equity interest" per subsection (d) of the defmition of "equity claims" in the CCAA.

64 Counsel further submits that the Related Indemnity Claims are also "equity claims" as they fall within the "clear

and unambiguous" language used in the definition of "equity claim" in the CCAA. Subsection (e) of the definition refers

expressly and without qualification to claims for "contribution or indemnity" in rcspcct of claims such as the Shareholder

Claims.

65 Counsel further submits that had the legislature intended to qualify thc icfcrence to "contnbution or indemnity" in

order to exempt the claims of certain parties, it could have done so, but it did not.

66 Counsel also submits that, if thc plain language of subsection (c) is not upheld, shareholders of SFC could poten-

tially create claims to receive indirectly what they could not receive directly (ue., payment in respect of equity clainis

through thc Related Indemnity Claims) —a result that could not have been intended by thc legislature as it would be in-

consistent with the purposes of the CCAA.

67 Counsel to the Ad I-Ioc Noteholdcrs also submits that, bcforc thc CCAA amendments in 2009 (the "CCAA

Amendmcnts"), courts subordinated claims on thc basis of:

(a) the general expectations of creditors and shareholders with respect to pnonty and assumption of risks; and

(b) the equitable principles and considerations set out in certam U.S. cases. sec e.g. Blue Range Resource Corp,
Re, supra.

68 Counsel further submits that, before thc CCAA Amcndmcnts took effect, courts had expanded the types of claims

characterized as equity claims; first to claims for damages of defrauded shareholders and then to contractual indemnity

claims of shareholders: see Blue Range Resources, supra and EarthFirst Canarla, supra.

69 Counsel for the Ad Hoc Noteholders also submits that indemnity claims of underwriters have been treated as

equity claims in the United States, pursuant to section 510(b) of the U.S. Bankruptcy Code. This submission is detailed at

paragraphs 20-25 of their factum which reads as follows:

20. The desire to more closely align the Canadian approach to equity claims with the U.S. approach was among the

considerations that gave nse to the codification of the treatment of equity claims. Canadian courts have also looked

to the U.S. law for guidance on the issue of equity claims where codification of the subordination of equity claims

has been long-standing.

Janis Sarra at p. 209, Ad Hoc Committee's Book of Authoritics, Tab 10.

2012 Thomson Reuters. No Claim to Orig. Govt. Works
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Report of the Standing Senate Committee on Banking, Trade and Commerce, "Debtors and Creditors Sharing

the Burden: A Review of the Bankruptcy and Insolvency Act and the Companies'reditors Arrangement act"

(2003) at 158, [...]

Blue Range [Resources] at paras. 41-57 [...]

21, Pursuant to $ 510(b) of the U.S. Bankruptcy Code, all creditors must be paid in full before shareholders are en-

titled to receive any distribution, ) 510(b) of thc U.S. Bankruptcy Code and the relevant portion of II 502, which is

referenced in iJ 510(b), provide as follows

iJ 510. Subordination

(b) For the purpose of distribution under this title, a claim arising from rescission of a purchase or sale of a se-

curity of the debtor or of an affiliate of the debtor, for damages arising from the purchase or sale of such a secur-

ity, or for reimbursement or contribution allowed under 502 on account of such a claim, shall bc subordinated to

all claims or interests that are senior to or equal the claim or interest represented by such security, except that if
such security is common stock, such claim has the same priority as common stock.

sS 502 Allowance of claims or interests

(e) (1) Notwithstanding subsections (a), (b) and (c) of this section and paragraph (2) of this subsection, the court

shall disallow any claim for reimbursement or contribution of an entity that is liable with the debtor on or has se-

cured thc claim of a creditor, to the extent that

(B) such claim for reimbursement or contribution is contingent as of the time of allowance or disallowance of

such claim for reimburscmcnt or contribution; or

(2) A claim for reimbursement or contribution of such an entity that becomes fixed after the commencement of

thc case shall be determined, and shall be allowed under subsection (a), (b), or (c) of this section, or disallowed

under subsection (d) of this section, thc same as if such claim had become fixed before the date of the filing of

the petition.

22. U.S, appellate courts have interpreted the statutory language in II 510(b) broadly to subordinate the claims of

shareholders that have a nexus or causal relationship to the purchase or sale of securities, including damages arising

from alleged illegality in the sale or purchase of securities or from corporate misconduct whether predicated on pre

or post-issuance conduct.

Re Telegroup Inc. (2002), 281 F. 3d 133 (3 Cir. U.S. Court of Appeals)
fd

American Broadcasting Systems Inc. v. Nugent, U.S. Court of Appeals for the Ninth Circuit, Case Number

98-17133 (24 January 2001) [...]

23. Further, U,S. courts have held that indemnification claims of underwriters against the corporation for liability or

2012 Thomson Reuters. No Claim to Orig Govt. Works
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defence costs when shareholders or former shareholders have sued underwriters constitute equity claims in the in-

solvency of the corporation that are subordinated to the claims of general creditors based on: (a) the plain language

of $ 510(b), which references claims for "reimbursement or contribution" and (b) risk allocation as between general

creditors and those parties that play a role in the purchase and sale of securities that give risc to the shareholder

claims (i.e., directors, officers and underwriters).

In re Mid-American IIaste Sys., 228 B,R. 816, 1999 Bankr. LEXIS 27 (Bankr. D. Del. 1999) [M&d-Aine&"icon]

[" ]

In re Jacorn Computer Servs., 280 B.R.570, 2002 Bankr. LEXIS 758 (Bankr. S.D.N.Y. 2002) [...]

24. In Mid-American, the Court stated the following with respect to the "plain language" of ( 510(b), its origins and

the inclusion of "reimbursement or contribution" claims in that section:

...Ifind that the plain language of'pC 5IO(b), its /egislative histo&3&, and applicable case law clearly show that j&

5/O(b) intends to subordinate the indemnification claims ofoff'icers, directo&s, and underwriters for both liabil-

ity and expenses incurred in connect~on with the pursuit of claims for rescission or damages by purchaseis or

sellers of the debtor's scour&'t&es. Thc meaning of amended ss 510(b), specifically the language "for reimburse-

ment or contribution ...on account of [a claim anszng from rescission or damages arising from the purchase or

sale of a secunty]," can bc discerned. by a plain reading of its language

it is readily apparent that the rationale for section 510(b) is not 111111tcd to preventing shareholder claimants

from improving their position vis-a-vis general creditors; Congi.ess also made tlze decision to s«boi.clinate based

o&z ms/r alk&cation. Consequently, when Congress amended q& 5/0(b) to add rein&biirseine&zt and contribzitii»z

clai&ns, &t was not radically departing from an equ&'tylzolder claimant treatment p&ov&s&on, as &Vat 8'est sirggests,

it simply added to the subord&nation treatment new classes of persons and entities involvea'it/& the sec&»'&ties

transactions giving rise to the rescission and damage claims, The 1984 amendment to g 510(b) is a logical ex-

tension of one of the rationales for the original section —because Congress intended the holders of secuiities

law clai&ns to be subord&noted, why not also subordinate claims of other part&es (e,g., officers and directors and

underwmters) who play a role in the purchase and sale transactions which give rise to the securities law c/az&ns?

As I view it, in 1984 Congress made a legislative judgment that claims emanating from tainted securities law

transactions should not have the same priority as the claims of general creditors of the estate.

[emphasis added]

25. Further, the U.S. courts have held that the degree of culpability of the respective parties is a non-issue in the dis-

allowance of claims for indemnification of underwriters; the equities are meant to benefit the debtor's direct credit-

ors, not secondarily liable creditors with contingent claims.

In re Drexe/Burnham Lambert Group, 1992 Bankr. LEXIS 2023 (Bankr, S.D.N.Y. 1992) [...]

70 Counsel submits that there is no principled basis for treating indemnification claims of auditors differently than

those of underwriters.

Analysis

Cc& 2012 Thomson Reuters. No Claim to Orig. Govt Works
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Is it Premature to Determine the Issue?

71 The class action litigation was commenced prior to the CCAA Proceedings. It is clear that the claims of share-

holders as set out in the class action claims against SFC are "equity claims" within the meaning of the CCAA.

72 In my view, this issue is not premature for determination, as is submitted by the Underwriters.

73 The Class Action Proceedings preceded the CCAA Proceedings. It has been clear since the outset of the CCAA

Proceedings that this issue —namely, whether the claims of E&Y, BDO and the Underwriters as against SFC, would be

considered "equity claims" —would have to be determined.

74 It has also been clear from the outset of the CCAA Proceedings, that a Sales Process would be undertaken and the

expected proceeds arismg from the Sales Process would generate proceeds insufficient to satisfy the claims of creditors.

75 The Claims Procedure is in place but, it seems to me that the issue that has been placed before the court on this

motion can be determined independently of the Claims Procedure. I do not accept that any party can be said to be preju-

diced if this threshold issue is determined at this time. The threshold issue does not depend upon a determination of
quantification of any claim Rather, its effect will be to establish whether the claims of E&Y, BDO and the Underwriters

will be subordinated pursuant to the provisions of the CCAA. This is independent fiom a determination as to the validity

of any claim and the quantification thereof.

Should the Equity Claims Order be Granted?

76 I am in agreement with the submission of counsel for the Ad Hoc Noteholdcrs to the effect that the characteriza-

tion of claims for indeninity turns on the characterization of the underlying primary claims,

77 In my view, the claims advanced in the Shareholder. Claims are clearly equity claims. The Shareholder Claims un-

derlie the Related Indemnity Claims.

78 In my view, thc CCAA Amendments have codified the treatment of claims addressed in pre-amendment cases

and have further broadened the scope of equity claims.

79 The plain language in the definition of "equity claim" does not focus on the identity of the claimant. Rather, it fo-

cuses on thc nature of the claim. In this case, it seems clear that the Shareholder Claims led to the Related Indemnity

Claims. Put another way, the inescapable conclusion is that the Related Indemnity Claims are being used to rccovcr an

equity investment.

80 Thc plain language of the CCAA dictates the outcome, namely, that the Shareholder Claims and the Related In-

demnity Claims constitute "equity claims" within the ineaning of the CCAA. This conclusion is consistent with the trend

towards an expansive interpretation of the definition of "equity claims" to achieve the purpose of thc CCAA.

81 In Return vn Innovarivn, Newbould J. characterized the contractual indemnification claims of directors and of-

ficers as "equity claims". The Court of Appeal denied leave to appeal. The analysis in Return on Innovation leads to the

conclusion that the Related Indemnity Claims are also equity claims under the CCAA,

82 It would be totally inconsistent to arrive at a conclusion that would enable either the auditors or the Underwriters,

through a claim for indemnification, to be treated as creditors when the underlying actions of the shareholders cannot

achieve the same status. To hold otherwise would indeed provide an indirect remedy where a direct remedy is not avail-

2012 Thomson Reuters. No Claim to Orig. Govt. Works
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able.

83 Further, on the issue of whether the claims of E&Y, BDO and the Underwriters fall within the definition of equity

claims, there are, in my view, two aspects of these claims and it is necessary to keep them conceptually separate.

84 The first and most significant aspect of the claims of E&Y, BDO and the Underwriters constitutes an "equity

claim" within the meamng of the CCAA. Simply put, but for the Class Action Proceedings, it is inconceivable that claims

of this magmtude would have been launched by E&Y, BDO and the Underwriters as against SFC. The class action

plaintiffs have launched their actions against SFC, the auditors and the Underwriters. In turn, E&Y, BDO and the Under-

writers have launched actions against SFC and its subsidiaries. The claims of the shareholders are clearly "equity claims"

and a plain reading of s. 2(l)(e) of the CCAA leads to the same conclusion with respect to the claims of E&Y, BDO and

thc Underwriters. To hold otherwise, would, as stated above, lead to a result that is inconsistent with the principles of the

CCAA. It would potentially put the shareholders in a position to achieve creditor status through their claim against E&Y,
BDO and the Underwriters even though a direct claim against SFC would rank as an "equity claim".

85 I also recognize that thc legal construction of the claims of the auditors and the Underwriters as against SFC is

different than the claims of the shareholders against SFC. However, that distinction is not, in my view, reflected in the

language of the CCAA which makes no distinction based on the status of thc party but rather focuses on the substance of
the claim.

86 Ciutical to my analysis of this issue is the statutory language and the fact that thc CCAA Amendments came into

force after the cases relied upon by the Underwriters and the auditors,

87 It has been argued that the amendments did nothing more than codify pre-existing common law. In many re-

spects, I accept this submission However, I am unable to accept this submission when consideiung s 2(1) of thc CCAA,

which provides clear and specific language directing that "equity claim" means a claim that is in respect of an equity in-

terest, including a claim for, among other things, "(e) contribution or indemnity in respect of a claim rcfcrred to in any of
paragraphs (a) to (d)".

88 Given that a shareholder claim falls within s. 2(1)(d), the plam words of subsections (d) and (e) lead to the con-

clusions that I have set out above.

89 I fail to see how the very clear words of subsection (e) can be seen to be a codification of existing law. To arrive

at the conclusion put forth by E&Y, BDO and the Underwriters would require me to ignore thc specific words that Par-

liament has recently enacted.

90 I cannot agree with the position put forth by the Underwriters or by the auditors on this point. The plain wordmg

of the statute has persuaded me that it does not matter whether an indemnity claim is seeking no more than allocation of
fault and contribution at common law, or whether there is a free-standing contribution and indemnity claim based on con-

tracts.

91 However, that is not to say that the full amount of the claim by the auditors and Underwriters can be character-

ized, at this time, as an "equity claim".

92 The second aspect to the claims of the auditors and underwriters can be illustrated by the following hypothetical:

if the claim of the shareholders does not succeed against the class action defendants, E&Y, BDO and the Underwriters

will not be liable to the class action plaintiffs. However, these parties may be in a position to demonstrate that they do

0& 2012 Thomson Rcutcrs. No Claim to Orig. Govt. Works
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have a claim against SFC for the costs of defending those actions, which claim does not arise as a result of "contribution

or indemnity in respect of an equity claim".

93 It could very well be that each of E&Y, BDO and the Underwriters have expended significant amounts in defend-

ing the claims brought by the class action plaintiffs which, in turn, could give rise to contractual claims as against SFC. If
there is no successful equity claim brought by the class action plaintiffs, it is arguable that any claim of E&Y, BDO and

the Underwriters may legitimately be characterized as a claim for contribution or indemnity but not necessarily in respect
of an equity claim. If so, there is no principled basis for subordinating this portion of the claim. At this point in time, the

quantification of such a claim cannot be determined. This must be determined in accordance with the Claims Procedure.

94 However, it must be recognized that, by far the most significant part of the claim, is an "equity claim".

95 In arriving at this determination, I have taken into account the arguments set forth by E&Y, BDO and the Under-

writers. My conclusions recognize the separate aspects of the Related Indemnity Claims as submitted by counsel to the

Underwriters at paragraph 40 of their factum which reads:

it must be recognized that there are, in fact, at least two different kinds of Related Indemnity Claims:

(a) indemnity claims against SFC in respect of Shareholder Claims against the auditors and the Underwriters;

and

(b) indemnity claims against SFC in respect of the defence costs of thc auditors and the Underwriters in connec-

tion with defending themselves against Sharcholdcr Claims.

Disposition

96 In thc result, an order shall issue that the claims against SFC resulting from thc ownership, purchase or sale of
equity interests in SFC, including, without limitation, the claims by or on behalf of current or former shareholders asser-

ted in the proceedings listed in Schedule "A" are "equity claims" as defined in s 2 of the CCAA, being claims in respect
of monetary losses resulting from the ownership, purchase or sale of an equity interest, It is noted that counsel for the

class action plaintiffs did not contest this issue.

97 In addition, an order shall also issue that any indemnification claim against SFC related to or arising from the

Shareholders Claims, including, without limitation, by or on behalf of any of the other defendants to thc proceedings lis-

ted in Schedule "A" are "equity claims" under thc CCAA, being claims for contribution or indemnity in respect of a

claim that is an equity claim. However, I feel it is premature to determine whether this order extends to the aspect of the

Related Indemnity Claims that corresponds to the defence costs of the Underwriters and the auditors in connection with

defending themselves against the Shareholder Claims.

98 A direction shall also issue that these orders are made without prejudice to SFC's rights to apply for a similar or-

der with respect to (i) any claims in the statement of claim that are in respect of securities other than shares and (ii) any

indemnification claims against SFC related thereto.

Schedule "A" —Shareholder Claims

1. Trustees of the Labourers'ension Fund of Central and Eastern Canada et al v. Sino-Forest Corporation et al.

(Ontario Superior Court of Justice, Court File No. CV-I I-431153-00CP)

2012 Thomson Reuters. No Claim to Orig. Govt. Works
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2. Guining Liu v. Sino-Forest Corporation et al. (Quebec Superior Court, Court File No.: 200-06-000132-111)

3. Allan Haigh v. Sino-Forest Corporation et al. (Saskatchewan Court of Queen's Bench, Court File No. 2288 of 2011)

4. David Leapard et al. v. Allen T Y. Chan et al. (District court of the Southern District of New York, Court File No.
650258/2012)

Application granted.

END OF DOCUMENT

2012 Thomson Reuters. No Claim to Orig. Govt. Works
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By the Court:

I OVERVIEW

[1] ln 2009, the Companies'reditors Arrangement Act, R.S.C. 1985, c. C-

36, as amended ("CCAA"), was amended to expressly provide that general

creditors are to be paid in full before an equity claim is paid.

[2] This appeal considers the definition of "equity claim" in s. 2(1) of the

CCAA. More particularly, the central issue is whether claims by auditors and

underwriters against the respondent debtor, Sino-Forest Corporation ("Sino-

Forest" ), for contribution and indemnity fall within that definition. The claims arise

out of proposed shareholder class actions for misrepresentation.

[3] The appellants argue that the supervising judge erred in concluding that

the claims at issue are equity claims within the meaning of the CCAA and in
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determining the issue before the claims procedure established in Sino-Forest's

CCAA proceeding had been completed.

[4] For the reasons that follow, we conclude that the supervising judge did not

err and accordingly dismiss this appeal.

II THE BACKGROUND

(a) The Parties

[5] Sino-Forest is a Canadian public holding company that holds the shares of

numerous subsidiaries, which in turn own, directly or indirectly, forestry assets

located principally in the People's Republic of China. Its common shares are

listed on the Toronto Stock Exchange. Sino-Forest also issued approximately

$1.8 billion of unsecured notes, in four series. Trading in Sino-Forest shares

ceased on August 26, 2011, as a result of a cease-trade order made by the

Ontario Securities Commission.

[6] The appellant underwriters" provided underwriting services in connection

with three separate Sino-Forest equity offerings in June 2007, June 2009 and

December 2009, and four separate Sino-Forest note offerings in July 2008, June

2009, December 2009 and October 2010. Certain underwriters entered into

agreements with Sino-Forest in which Sino-Forest agreed to indemnify the

" Credit Suisse Securities (Canada) Inc., TD Securities Inc., Dundee Securities Corporation (now known

as DWM Securities Inc.), RBC Dominion Securities Inc., Scotia Capital Inc., CIBC World Markets Inc.,

Merrill Lynch Canada Inc., Canaccord Financial Ltd. (now known as Canaccord Genuity Corp.), Maison

Placements Canada Inc., Credit Suisse Securities (USA) LLC and Merrill Lynch, Pierce, Fenner & Smith

Incorporated, successor by merger to Banc of America Securities LLC.
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underwriters in connection with an array of matters that could arise from their

participation in these offerings.

[7] The appellant BDO Limited ("BDO") is a Hong Kong-based accounting firm

that served as Sino-Forest's auditor between 2005 and August 2007 and audited

its annual financial statements for the years ended December 31, 2005 and

December 31, 2006.

[8] The engagement agreements governing BDO's audits of Sino-Forest

provided that the company's management bore the primary responsibility for

preparing its financial statements in accordance with Generally Accepted

Accounting Principles ("GAAP") and implementing internal controls to prevent

and detect fraud and error in relation to its financial reporting.

[9] BDO's Audit Report for 2006 was incorporated by reference into a June

2007 prospectus issued by Sino-Forest regarding the offering of its shares to the

public. This use by Sino-Forest was governed by an engagement agreement

dated May 23, 2007, in which Sino-Forest agreed to indemnify BDO in respect of

any claims by the underwriters or any third party that arose as a result of the

further steps taken by BDO in relation to the issuance of the June 2007

prospectus.

[10] The appellant Ernst 8 Young LLP ("EBY")served as Sino-Forest's auditor

for the years 2007 to 2012 and delivered Auditors'eports with respect to the
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consolidated financial statements of Sino-Forest for fiscal years ended December

31, 2007 to 2010, inclusive. In each year for which it prepared a report, E8Y

entered into an audit engagement letter with Sino-Forest in which Sino-Forest

undertook to prepare its financial statements in accordance with GAAP, design

and implement internal controls to prevent and detect fraud and error, and

provide EKY with its complete financial records and related information. Some of

these letters contained an indemnity in favour of E8 Y.

[11] The respondent Ad Hoc Committee of Noteholders consists of noteholders

owning approximately one-half of Sino-Forest's total noteholder debt.'hey are

creditors who have debt claims against Sino-Forest; they are not equity

claimants.

[12] Sino-Forest has insufficient assets to satisfy all the claims against it. To the

extent that the appellants'laims are accepted and are treated as debt claims

rather than equity claims, the noteholders'ecovery will be diminished.

(b) The Class Actions

[13] In 2011 and January of 2012, proposed class actions were commenced in

Ontario, Quebec, Saskatchewan and New York State against, amongst others,

Noteholders holding in excess of $1.296 billion, or 72'/0, of Sino-Forest's approximately $1.8 billion in

noteholders'ebt have executed written support agreements in favour of the Sino-Forest CCAA plan as
of March 30, 2012, These include noteholders represented by the Ad Hoc Committee of Noteholders.
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Sino-Forest, certain of its officers, directors and employees, BDO, EKY and the

underwriters. Sino-Forest is sued in all
actions.'14j

The proposed representative plaintiffs in the class actions are

shareholders of Sino-Forest. They allege that: Sino-Forest repeatedly

misrepresented its assets and financial situation and its compliance with GAAP in

its public disclosure; the appellant auditors and underwriters failed to detect

these misrepresentations; and the appellant auditors misrepresented that their

audit reports were prepared in accordance with generally accepted auditing

standards ("GAAS"). The representative plaintiffs claim that these

misrepresentations artificially inflated the price of Sino-Forest's shares and that

proposed class members suffered damages when the shares fell after the truth

was revealed in 2011.

[15j The representative plaintiffs in the Ontario class action seek approximately

$9.2 billion in damages. The Quebec, Saskatchewan and New York class actions

do not specify the quantum of damages sought.

[16j To date, none of the proposed class actions has been certified.

(c) CCAA Protection and Proofs of Claim

[17] On March 30, 2012, Sino-Forest sought protection pursuant to the

provisions of the CCAA. Morawetz J. granted the initial order which, among other

None of the appellants are sued in Saskatchewan and all are sued in Ontario. E&Y is also sued in
Quebec and New York and the appellant underwriters are also sued in New York.
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things, appointed FTl Consulting Canada Inc. as the Monitor and stayed the

class actions as against Sino-Forest. Since that time, Morawetz J. has been the

supervising judge of the CCAA proceedings. The initial stay of the class actions

was extended and broadened by order dated May 8, 2012.

[18] On May 14, 2012, the supervising judge granted an unopposed claims

procedure order which established a procedure to file and determine claims

against Sino-Forest.

[19] Thereafter, all of the appellants filed individual proofs of claim against

Sino-Forest seeking contribution and indemnity for, among other things, any

amounts that they are ordered to pay as damages to the plaintiffs in the class

actions. Their proofs of claim advance several different legal bases for Sino-

Forest's alleged obligation of contribution and indemnity, including breach of

contract, contractual terms of indemnity, negligent and fraudulent

misrepresentation in tort, and the provisions of the Negligence Act, R.S.O. 1990,

c. N.1.

(d) Order under Appeal

[20] Sino-Forest then applied for an order that the following claims are equity

claims under the CCAA: claims against Sino-Forest arising from the ownership,

purchase or sale of an equity interest in the company, including shareholder

claims ("Shareholder Claims" ); and any indemnification claims against Sino-
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Forest related to or arising from the Shareholder Claims, including the
appellants'laims

for contribution or indemnity ("Related Indemnity Claims" ).

[21] The motion was supported by the Ad Hoc Committee of Noteholders.

[22] On July 27, 2012, the supervising judge granted the order sought by Sino-

Forest and released a comprehensive endorsement.

[23] He concluded that it was not premature to determine the equity claims

issue. It had been clear from the outset of Sino-Forest's CCAA proceedings that

this issue would have to be decided and that the expected proceeds arising from

any sales process would be insufficient to satisfy the claims of creditors.

Furthermore, the issue could be determined independently of the claims

procedure and without prejudice being suffered by any party.

[24] He also concluded that both the Shareholder Claims and the Related

indemnity Claims should be characterized as equity claims. In summary, he

reasoned that:

The characterization of claims for indemnity turns on the
characterization of the underlying primary claims. The
Shareholder Claims are clearly equity claims and they led to and
underlie the Related Indemnity Claims;

The plain language of the CCAA, which focuses on the nature of
the claim rather than the identity of the claimant, dictates that
both Shareholder Claims and Related indemnity Claims
constitute equity claims;
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The definition of "equity claim" added to the CCAA in 2009
broadened the scope of equity claims established by pre-

amendment jurisprudence;

This holding is consistent with the analysis in Return on

Innovation Capital Ltd. v. Gandi Innovations Ltd., 2011 ONSC

5018, 83 C B R. (5th) 123, which dealt with contractual

indemnification claims of officers and directors. Leave to appeal
was denied by this court, 2012 ONCA 10, 90 C.B.R. (5th) 141;
and

"lt would be totally inconsistent to arrive at a conclusion that

would enable either the auditors or the underwriters, through a
claim for indemnification, to be treated as creditors when the

underlying actions of shareholders cannot achieve the same
status" (para. 82). To hold otherwise would run counter to the

scheme established by the CCAA and would permit an indirect

remedy to the shareholders when a direct remedy is unavailable.

[25] The supervising judge did not characterize the full amount of the claims of

the auditors and underwriters as equity claims. He excluded the claims for

defence costs on the basis that while it was arguable that they constituted claims

for indemnity, they were not necessarily in respect of an equity claim. That

determination is not appealed.

III INTERPRETATION OF "EQUITY CLAIIVI"

(a) Relevant Statutory Provisions

[26] As part of a broad reform of Canadian insolvency legislation, various

amendments to the CCAA were proclaimed in force as of September 18, 2009.

[27] They included the addition of s. 6(8):
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No compromise or arrangement that provides for the payment of an
equity claim is to be sanctioned by the court unless it provides that
all claims that are not equity claims are to be paid in full before the
equity claim is to be paid.

Section 22.1, which provides that creditors with equity claims may not vote at any

meeting unless the court orders otherwise, was also added.

j28] Related definitions of "claim", "equity claim", and "equity interest" were

added to s. 2(1) of the CCAA:

In this Act,

"claim" means any indebtedness, liability or obligation of any kind
that would be a claim provable within the meaning of section 2 of the
Bankruptcy and Insolvency Act;

"equity claim" means a claim that is in res ect of an e uit interest
includin a claim for amon others,

(a) a dividend or similar payment,

(b) a return of capital,

(c) a redemption or retraction obligation,

(d) a monetary loss resulting from the ownership, purchase or
sale of an equity interest or from the rescission, or, in Quebec,
the annulment, of a purchase or sale of an equity interest, or

(e) contribution or indemnit in res ect of a claim referred to in
any of paragraphs (a) to ~d; [Emphasis added.]

"equity interest" means

(a) in the case of a company other than an income trust, a
share in the company —or a warrant or option or another right
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to acquire a share in the company —other than one that is
derived from a convertible debt, and

(b) in the case of an income trust, a unit in the income trust-
or a warrant or option or another right to acquire a unit in the
income trust —other than one that is derived from a
convertible debt;

[29] Section 2 of the Bankruptcy and Insolvency Act, R.S.C, 1985, c. B-3

("BlA") defines a "claim provable in bankruptcy". Section 121 of the BlA in turn

specifies that claims provable in bankruptcy are those to which the bankrupt is

subject.

2. "claim provable in bankruptcy", "provable claim" or "claim
provable" includes any claim or liability provable in proceedings
under this Act by a creditor;

121. (1) All debts and liabilities, present or future, to which the
bankru t is sub'ect on the day on which the bankrupt becomes
bankrupt or to which the bankrupt may become subject before the
bankrupt's discharge by reason of any obligation incurred before the
day on which the bankrupt becomes bankrupt shall be deemed to be
claims provable in proceedings under this Act. [Emphasis added.]

(b) The Legal Framework Before the 2009 Amendments

[30] Even before the 2009 amendments to the CCAA codified the treatment of

equity claims, the courts subordinated shareholder equity claims to general

creditors'laims in an insolvency. As the supervising judge described:

[23] Essentially, shareholders cannot reasonably expect
to maintain a financial interest in an insolvent company
where creditor claims are not being paid in full. Simply
put, shareholders have no economic interest in an
insolvent enterprise.
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[24] The basis for the differentiation flows from the
fundamentally different nature of debt and equity
investments. Shareholders have unlimited upside
potential when purchasing shares. Creditors have no
corresponding upside potential.

[25] As a result, courts subordinated equity claims and
denied such claims a vote in plans of arrangement.
[Citations omitted.]

(c) The Appellants'ubmissions

[31] The appellants essentially advance three arguments.

[32] First, they argue that on a plain reading of s. 2(1), their claims are

excluded. They focus on the opening words of the definition of "equity claim" and

argue that their claims against Sino-Forest are not claims that are "in respect of

an equity interest" because they do not have an equity interest in Sino-Forest.

Their relationships with Sino-Forest were purely contractual and they were arm'-

length creditors, not shareholders with the risks and rewards attendant to that

position. The policy rationale behind ranking shareholders below creditors is not

furthered by characterizing the appellants'laims as equity claims. They were

service providers with a contractual right to an indemnity from Sino-Forest.

[33] Second, the appellants focus on the term "claim" in paragraph (e) of the

definition of "equity claim", and argue that the claims in respect of which they

seek contribution and indemnity are the shareholders'laims against them in

The supervising judge cited the following cases as authority for these propositions: Blue Range
Resource Corp., Re, 2000 ABQB 4, 259 A.R. 30; Stelco Inc., Re (2006), 17 C.B.R. (5th) 78 (Ont. S.C.);
Central Capital Corp. (Re) (1996), 27 O.R. (3d) 494 (C.A.); Nelson Financial Group Ltd., Re, 2010 ONSC
6229, 71 C.B.R.(5th) 153; EarthFirst Canada inc., Re, 2009 ABQB 316, 56 C.B.R.(5th) 102.
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court proceedings for damages, which are not "claims" against Sino-Forest

provable within the meaning of the BIA, and, therefore, not "claims" within s. 2(1).

They submit that the supervising judge erred in focusing on the characterization

of the underlying primary claims.

[34] Third, the appellants submit that the definition of "equity claim" is not

sufficiently clear to have changed the existing law. It is assumed that the

legislature does not intend to change the common law without "expressing its

intentions to do so with irresistible clearness": District of Parry Sound Social

Services Administration Board v. Ontario Public Service Employees Union, Local

324, 2003 SCC 42, [2003] 2 S.C.R. 157, at para. 39, citing Goodyear Tire 6

Rubber Co. of Canada Ltd. v. T. Eaton Co. Ltd., [1956] S,C,R. 610, at p. 614.

The appellants argue that the supervising judge's interpretation of "equity claim"

dramatically alters the common law as reflected in National Bank of Canada v.

Merit Energy Ltd., 2001 ABQB 583, 294 A.R. 15, aff'd 2002 ABCA 5, 299 A.R.

200. There the court determined that in an insolvency, claims of auditors and

underwriters for indemnification are not to be treated in the same manner as

claims by shareholders. Furthermore, the Senate debates that preceded the

enactment of the amendments did not specifically comment on the effect of the

amendments on claims by auditors and underwriters. The amendments should

be interpreted as codifying the pre-existing common law as reflected in National

Bank of Canada v. Merit Energy Ltd.
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[35] The appellants argue that the decision of Return on Innovation Capital Ltd.

v. Gandi Innovations Ltd. is distinguishable because it dealt with the

characterization of claims for damages by an equity investor against officers and

directors, and it predated the 2009 amendments. In any event, this court

confirmed that its decision denying leave to appeal should not be read as a

judicial precedent for the interpretation of the meaning of "equity claim" in s. 2(1)

of the CCAA.

(d) Analysis

(i) Introduction

[36] The exercise before this court is one of statutory interpretation. We are

therefore guided by the following oft-cited principle from Elmer A. Driedger,

Construction of Statutes, 2d ed. (Toronto: Butterworths, 1983), at p. 87:

[T]he words of an Act are to be read in their entire
context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of
the Act, and the intention of Parliament.

[37] We agree with the supervising judge that the definition of equity claim

focuses on the nature of the claim, and not the identity of the claimant. In our

view, the appellants'laims for contribution and indemnity are clearly equity

claims.

[38] The appellants'rguments do not give effect to the expansive language

adopted by Parliament in defining "equity claim" and read in language not
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incorporated by Parliament. Their interpretation would render paragraph (e) of

the definition meaningless and defies the logic of the section.

(ii) The expansive language used

[39] The definition incorporates two expansive terms.

[40] First, Parliament employed the phrase "in respect of'wice in defining

equity claim: in the opening portion of the definition, it refers to an equity claim as

a "claim that is in respect of an equity interest", and in paragraph (e) it refers to

"contribution or indemnity in respect of a claim referred to in any of paragraphs

(a) to (d)" (emphasis added).

[41] The Supreme Court of Canada has repeatedly held that the words "in

respect of" are "of the widest possible scope", conveying some link or connection

between two related subjects. In CanadianOxy Chemicals Ltd. v. Canada

(Attorney General), [1999] 1 S.C,R. 743, at para. 16, citing Nowegjiick v. The

Queen, [1983]1 S.C.R.29, at p. 39, the Supreme Court held as follows:

The words "in respect of" are, in my opinion, words of
the widest ossible sco e. They import such meanings
as "in relation to", "with reference to" or "in connection
with". The phrase "in respect of" is probably the widest
of any expression intended to convey some connection
between two related subject matters. [Emphasis added
in Canadian Oxy.]

That court also stated as follows in Markevich v. Canada, 2003 SCC 9, [2003] 1

S.C.R.94, at para. 26:
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The words "in respect of" have been held by this Court
to be words of the broadest scope that convey some
link between two subject matters. [Citations omitted.]

[42] It is conceded that the Shareholder Claims against Sino-Forest are claims

for "a monetary loss resulting from the ownership, purchase or sale of an equity

interest", within the meaning of paragraph (d) of the definition of "equity claim".

There is an obvious link between the appellants'laims against Sino-Forest for

contribution and indemnity and the shareholders'laims against Sino-Forest.

The legal proceedings brought by the shareholders asserted their claims against

Sino-Forest together with their claims against the appellants, which gave rise to

these claims for contribution and indemnity. The causes of action asserted

depend largely on common facts and seek recovery of the same loss,

[43] The appellants'laims for contribution or indemnity against Sino-Forest are

therefore clearly connected to or "in respect of" a claim referred to in paragraph

(d), namely the shareholders'laims against Sino-Forest. They are claims in

respect of equity claims by shareholders provable in bankruptcy against Sino-

Forest.

[44] Second, Parliament also defined equity claim as "including a claim for,

among others", the claims described in paragraphs (a) to (e). The Supreme Court

has held that this phrase "including" indicates that the preceding words —"a claim

that is in respect of an equity interest" — should be given an expansive

interpretation, and include matters which might not otherwise be within the
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meaning of the term, as stated in National Bank of Greece (Canada) v.

Katsikonouris, [1990]2 S.C.R. 1029, at p. 1041:

[T]hese words are terms of extension, designed to
enlarge the meaning of preceding words, and not to limit

them.

...[T]he natural inference is that the drafter will provide
a specific illustration of a subset of a given category of
things in order to make it clear that that category
extends to things that might otherwise be expected to
fall outside it.

[45] Accordingly, the appellants'laims, which clearly fall within paragraph (e),

are included within the meaning of the phrase a "claim that is in respect of an

equity interest".

(iii) What Parliament did not say

[46] "Equity claim" is not confined by its definition, or by the definition of "claim",

to a claim advanced by the holder of an equity interest. Parliament could have,

but did not, include language in paragraph (e) restricting claims for contribution or

indemnity to those made by shareholders.

(iv) An interpretation that avoids surplusage

[47] A claim for contribution arises when the claimant for contribution has been

sued. Section 2 of the Negligence Act provides that a tortfeasor may recover

contribution or indemnity from any other tortfeasor who is, or would if sued have

been, liable in respect of the damage to any person suffering damage as a result
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of a tort. The securities legislation of the various provinces provides that an

issuer, its underwriters, and, if they consented to the disclosure of information in

the prospectus, its auditors, among others, are jointly and severally liable for a

misrepresentation in the prospectus, and provides for rights of
contribution.'48]

Counsel for the appellants were unable to provide a satisfactory example

of when a holder of an equity interest in a debtor company would seek

contribution under paragraph (e) against the debtor in respect of a claim referred

to in any of paragraphs (a) to (d). In our view, this indicates that paragraph (e)

was drafted with claims for contribution or indemnity by non-shareholders rather

than shareholders in mind.

[49] If the appellants'nterpretation prevailed, and only a person with an equity

interest could assert such a claim, paragraph (e) would be rendered

meaningless, and as Lamer C.J. wrote in R. v. Proulx, 2000 SCC 5, [2000] 1

S.C.R.61, at para. 28:

It is a well accepted principle of statutory interpretation
that no legislative provision should be interpreted so as
to render it mere surplusage.

(v) The scheme and logic of the section

'ecurities Act, R.S.O. 1990, c. S.5, s. 130(1), (8); Securities Act, R.S.A. 2000, c. S-4, s, 203(1), (10);
Securities Act, R,S.B.C.1996, c. 418, s. 131(1),(11); The Securities Act, C.C.S.M.c. S50, s, 141(1),(11);
Securities Act, S.N.B. 2004, c. S-5.5, s. 149(1), (9); Securities Act, R.S.N,L. 1990, c. S-13, s. 130(1), (8);
Securities Act, R,S.N.S. 1989, c. 418, s. 137(1), (8); Securities Act, S,Nu. 2009, c. 12, s. 111(1), (12);
Securities Act, S.N.W.T. 2008, c. 10, s. 111(1),(12); Securities Act, R.S.P,E.I.1988, c. S-3.1, s. 111(1),
(12); Securities Act, R.S.Q. c. V-1.1, ss. 218, 219, 221; The Securities Act, 1988, S.S. 1988-89, c. S-42.2,
s. 137(1), (9); Securities Act, S.Y.2007, c. 16, s. 111(1),(13).
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[50] Moreover, looking at s. 2(1) as a whole, it would appear that the remedies

available to shareholders are all addressed by ss. 2(1)(a) to (d). The logic of ss.

2(1)(a) to (e) therefore also supports the notion that paragraph (e) refers to

claims for contribution or indemnity not by shareholders, but by others.

(vi) The legislative history of the 2009 amendments

[51] The appellants and the respondents each argue that the legislative history

of the amendments supports their respective interpretation of the term "equity

claim". We have carefully considered the legislative history. The limited

commentary is brief and imprecise. The clause by clause analysis of Bill C-12

comments that "[a]n equity claim is defined to include any claim that is related to

an equity interest",'hile, as the appellants submit, there was no specific

reference to the position of auditors and underwriters, the desirability of greater

conformity with United States insolvency law to avoid forum shopping by debtors

was highlighted in 2003, some four years before the definition of "equity claim"

was included in Bill C-12.

[52] In this instance the legislative history ultimately provided very little insight

into the intended meaning of the amendments. We have been guided by the

plain words used by Parliament in reaching our conclusion.

(vii) Intent to change the common law

We understand that this analysis was before the Standing Senate Committee on Banking, Trade and

Commerce in 2007.
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[53] In our view the definition of "equity claim" is sufficiently clear to alter the

pre-existing common law. National Bank of Canada v. Merit Energy Ltd., an

Alberta decision, was the single case referred to by the appellants that

addressed the treatment of auditors'nd underwriters'laims for contribution and

indemnity in an insolvency before the definition was enacted. As the supervising

judge noted, in a more recent decision, Return on Innovation Capital Ltd. v.

Gandi Innovations Ltd., the courts of this province adopted a more expansive

approach, holding that contractual indemnification claims of directors and officers

were equity claims.

[54] We are not persuaded that the practical effect of the change to the law

implemented by the enactment of the definition of "equity claim" is as dramatic as

the appellants suggest. The operations of many auditors and underwriters extend

to the United States, where contingent claims for reimbursement or contribution

by auditors and underwriters "liable with the debtor" are disallowed pursuant to g

502(e)(1)(B)of the U.S. Bankruptcy Code, 11
U.S.C.S.'viii)

The purpose of the legislation

[55] The supervising judge indicated that if the claims of auditors and

underwriters for contribution and indemnity were not included within the meaning

'he United States Bankruptcy Court for the District of Delaware in In Re: Mid-American Waste Systems,
Inc., 228 B.R. B16 (1999), indicated that this provision reflects the policy rationale that these stakeholders
are in a better position to evaluate the risks associated with the issuance of stock than are general
creditors,
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of "equity claim", the CCAA would permit an indirect remedy to the shareholders

when a direct remedy is not available. We would express this concept differently.

[56] In our view, in enacting s. 6(8) of the CCAA, Parliament intended that a

monetary loss suffered by a shareholder (or other holder of an equity interest) in

respect of his or her equity interest not diminish the assets of the debtor available

to general creditors in a restructuring. If a shareholder sues auditors and

underwriters in respect of his or her loss, in addition to the debtor, and the

auditors or underwriters assert claims of contribution or indemnity against the

debtor, the assets of the debtor available to general creditors would be

diminished by the amount of the claims for contribution and indemnity.

IV PREMATURITY

[57] We are not persuaded that the supervising judge erred by determining that

the appellants'laims were equity claims before the claims procedure

established in Sino-Forest's CCAA proceeding had been completed.

[58] The supervising judge noted at para. 7 of his endorsement that from the

outset, Sino-Forest, supported by the Monitor, had taken the position that it was

important that these proceedings be completed as soon as possible. The need to

address the characterization of the appellants'laims had also been clear from

the outset. The appellants have not identified any prejudice that arises from the
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determination of the issue at this stage. There was no additional information that

the appellants have identified that was not before the supervising judge. The

Monitor, a court-appointed officer, supported the motion procedure. The

supervising judge was well positioned to determine whether the procedure

proposed was premature and, in our view, there is no basis on which to interfere

with the exercise of his discretion.

V SUMMARY

[59] In conclusion, we agree with the supervising judge that the
appellants'laims

for contribution or indemnity are equity claims within s. 2(1)(e) of the

CCAA.

[60] We reach this conclusion because of what we have said about the

expansive language used by Parliament, the language Parliament did not use,

the avoidance of surplusage, the logic of the section, and what, from the

foregoing, we conclude is the purpose of the 2009 amendments as they relate to

these proceedings.

[61] We see no basis to interfere with the supervising judge's decision to

consider whether the appellants'laims were equity claims before the completion

of the claims procedure.
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VI DISPOSITION

[62] This appeal is accordingly dismissed. As agreed, there will be no costs.

Released

g~y-, Eve '$::lLJ
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1993 CarswellOnt 182, 17 C.B.R.(3d) I, (sub nom. Olympia & York Developments Ltd., Re) 12 O.R. (3d) 500

1993 CarswellOnt 182, 17 C.B.R.(3d) I, (sub nom. Olympia & York Developments Ltd., Re) 12 O.R. (3d) 500

Olympia & York Developments Ltd. v. Royal Trust Co.

Re Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36; Re plan of arrangement of OLYMPIA & YORK DE-

VELOPMENTS LIMITED and all other companies sct out in Schedule "A" attached hereto

Ontario Court of Justice (General Division)

R.A. Blair J.

Heard: February I and 5, 1993
Oral reasons. February 5, 1993

Written reasons: February 24, 1993

Judgment February 24, 1993
Docket: Doc B125/92

Oc Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.

Counsel [I.ist of counsel attached as Schedule "A" hereto.]

Subject. Corporate and Commercial; Insolvency

Corporations --- Arrangements and compromises —Under Companies'reditors Arrangements Act —Arrangements—

Approval by Court —"Fair and reasonable".

Corporations —Arrangements and compromises —Companies'reditors Arrangement Act —Plan of arrangement—

Sanctioning of plan —Unanimous approval of plan by all classes of creditors not being necessary where plan being fair

and reasonable.

Under the protection of the Companies'reditors Arrangement Act ("CCAA"), 0 & Y negotiated a plan of arrangement.

The fmal plan of arrangement was voted on by thc numerous classes of creditors: 27 of the 35 classes voted in favour of

the plan, eight voted against it. 0 & Y applied to the court under s. 6 of the CCAA for sanctioning of its final plan.

Held:

The application was allowed.

In considering whether to sanction a plan of arrangement, the court must consider whether: (I) there has been strict com-

pliance with all statutory requirements; (2) all materials filed and procedures carried out are authorized by the CCAA;

and (3) the plan is fair and reasonable.

The court found that the first two criteria had been complied with. 0 & Y met the criteria for access to the protection of

the CCAA, thc creditors were divided into classes for the purpose of voting and those classes had voted on the plan. All

Oc 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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1993 CarswcllOnt 182, 17 C.B.R.(3d) 1, (sub nom. Olympia 8c York Developments Ltd, Re) 12 O.R. (3d) 500

meetings of creditors were duly convened and held pursuant to the court orders pertaining to them. Further, nothing had

been done or purported to have been done that was not authorized by the CCAA.

In assessing whether a plan is fair and reasonable, the court must be satisfied that it is feasible and that it fairly balances

the interests of all of the creditors, the company and its shareholders, One important measure of whcthcr a plan is fair and

reasonable is the parties'pproval of the plan and the degree to which approval has been given. With the exception of the

eight classes of creditors that did not vote to accept the plan, the plan mct with the overwhelming approval of the secured

creditors and unsecured creditors.

While s. 6 of the CCAA makes it clear that a plan must be approved by at least 50 per cent of the creditors of a particular

class representing at least 75 per cent of the dollar value of the claims in that class, the section does not make it clear

whether the plan must be approved by every class of creditors before it can be sanctioned by the court. A court would not

sanction a plan if the effect of doing so were to impose it upon a class or classes of creditors who re)ected it and to bind

them by it. However, in this case, thc plan provided that the claims of the creditors who rejected the plan were to be

treated as "unaffected claims" not bound by its provisions. Further, even if they approved the plan, secured creditors had

the right to drop out at any time by cxeicising their realization rights, Finally, there was no pre)udice to the eight classes

of creditors that did not approve thc plan bccausc nothing was being imposed upon then1 that they had not accepted and

none of their r&ghts were being taken away.

Cases considered:

Alabama, New Orleans, Texas dc Pacific Junction Ra&lway Co., Re, 2 Mcg 377, [1886-90J All B R Rep. Bxt, 1143,
[1891J I Ch. at 231 (C.A.) referred to

Campeau Corp,, Re (1992), 10 C.B R (3d) 104 (Ont. Gen. Div.) —referred to

Canadian Vinyl Industries Inc., Re (1978), 29 C.B.R.(N.S.) 12 (Que. S.C.)—referred to

Dairy Corp, of Canada, Re, [1934]O.R. 436, [1934] 3 D.L.R. 347 (C.A.) —referred to

Ecole Internationale de Haute Esthetique Edith Serei Inc. (Receiver of) c. Edith Serei Internat&onale (I987), Inc

(1989), 78 C.B.R.(N.S.) 36 (C S. Qu6.) —referred to

@eddy Motor Inns Ltd., Re (1992), 13 C.B.R. (3d) 245, 90 D.L.R. (4th) 175, 6 13.L.R.(2d) 116, 110 N.S.R. (2d) 246,
299 A.P.R. 246 (C.A.)—referred to

Langley's Ltd., Re, [1938]O.R. 123, [1938]3 D.L,R. 230 (C.A.)—referred to

Muli'idev Immob&l&a Inc. v, S.A. Just Invest, 70 C.B.R.(N.S.) 91, [1988]R.J.Q. 1928 (S C.) —considered

NsC Diesel Power Inc. (1990), 79 C.B.R.(N.S.) I, 97 N.S.R (2d) 295, 258 A.P.R. 295 (T.D.)—referred to

Northland Properties Ltd,, Re (1988), 73 C.B.R. (N.S.) 175 (B.C. S.C.), affirmed (sub nom. Northland Prope&"t&es

Ltd. v, Excelsior Life Insurance Co, ofCanada) 73 C.B.R. (N.S.) 195, 34 B.C.L.R.(2d) 122, [1989] 3 W.W.R. 363

(C.A.)—referred to

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), I C.B.R.(3d) 101, (sub nom. L'lan Corp. v. Com&sl-ey) 41

O.A.C. 282, 1 O.R. (3d) 289 (C.A.) —considered

2012 Thomson Reuters. No Claim to Orig. Govt. Works
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guintette Coal Ztd. v. Ati'ppon Steel Corp. (1990), 2 C.B.R. (3d) 303, 51 B.C.L.R.(2d) 193 (C.A.) [leave to appeal to

S.C,C. refused (1991),7 C.B.R.(3d) 164 (note), 55 B.C.L.R.xxxiii (note), 135 N.R. 317 (note)] —considered

II'ellington Building Corp., Re, 16 C.B.R.48, [1934]O.R. 653, [1934]4 D.I..R 626 (S.C.)—considered

Statutes considered:

Companies Act, The, R.S.O. 1927, c. 218.

Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36—

s. 4

s 5

s. 6

Joint Stock Companies Arrangements Act, 1870 (U.K.), 33 & 34 Vict., c. 104.

Application for sanctioning of plan under Companies'reditors Arrangeinent Act,

R.A. Blair J.:

1 On May 14, 1992, Olympia &. York Developments Limited and 23 affiliated corporations ("the Applicants" )
sought, and obtained an Order granting them the protection of the Companies'reditors Arrangement Act [R S.C, 1985,
c. C-36] for a period of time while they attempted to negotiate a Plan of Arrangement with their creditors and to restruc-

ture their corporate affairs. The Olympia & York group of companies constitute one of the largest and most respected

commercial real estate empires in the world, with prime holdings in the main commercial centres in Canada, the U.S.A.,
England and Europe, This empire was built by the Reichmann family of Toronto. Unfortunately, it has fallen on hard

times, and, indeed, it seeins, it has fallen apart.

2 A Final Plan of Compromise or Arrangements has now been negotiated and voted on by the numerous classes of
creditors. 27 of the 35 classes have voted in favour of the Final Plan; 8 have voted against it. The Applicants now bring

the Final Plan before the Court for sanctioning, pursuant to section 6 of the Companies'reditors Arrangement Act.

The Plan

3 The Plan is described in thc motion materials as "the Revised Plans of Compromise and Arrangement dated

December 16, 1992, as further amended to January 25, 1993".I shall refer to it as "the Plan" or "the Final Plan". Its pur-

pose, as stated in Article I 2,

... is to effect the reorganization of the businesses and affairs of the Applicants in order to bring stability to the Ap-

plicants for a period of not less than five years, in the expectation that all persons with an interest in the Applicants

will derive a greater benefit from the continued operation of thc businesses and affairs of the Applicants on such a

basis than would result from the immediate forced liquidation of the Applicants'ssets.

4 The Final Plan envisages the restructuring of certain of the 0 &. Y ownership interests, and a myriad of individual

proposals —with some common themes —for the treatment of the claims of the various classes of creditors which have
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been established in the course of the proceedings.

5 The contemplated 0 & Y restructuring has three principal components, namely.

1. The organization of 0 & Y Properties, a company to be owned as to 90% by OYDL and as to 10% by thc Reich-

mann family, and which is to become OYDL's Canadian Real Estate Management Arm;

2. Subject to certain approvals and conditions, and provided the secured creditors do not exercise tlien reinedies

against their security, the transfer by OYDL of its interest in certain Canadian real estate assets to 0 & Y properties,

in exchange for shares; and,

3. A GW reorganization scheme which will involve the transfer of common shares of GWU holdings to OYDL, the

pnvatization of GW utilities and the amalgamation of GW utilities with OYDL.

6 There are 35 classes of creditors for purposes of voting on the Final Plan and for its implementation. The classes

are grouped into four different categories of classes, namely by claims of project lenders, by claims of joint venture

lcndcrs, by claims of joint venture co-participants, and by claims of "other classes".

7 Any attempt by mc to summarize, in thc confines of reasons such as these, thc manner of proposed treatment for

these various catcgoiics and classes would not do justice to the careful and dctailcd concept of thc Plan A variety of in-

tricate schemes are put forward, on a class by class basis, foi dealing with the outstanding debt in question dunng the 5

year Plan pcnod

8 In general, these schemes call I'r interest to accrue at the contract or some other ncgotiatcd rate, and for interest

(and, in some cases, principal) to be paid from time to time dunng the Plan period if 0 & Y's cash flow permits. At the

same time, 0 &. Y (with, I think, one exception) will contmue to manage thc properties that it has been managing to date,

and will receive revenue in the form of managcmcnt fccs for performing that service. In many, but not all, of the pro)ect

lender situations, the Final Plan envisages the transfer of title to the newly formed 0 & Y Properties. Special arrange-

ments have been negotiated with respect to lenders whose claims are against marketable secuntics, including thc Market-

able Securities Lenders, the GW Marketable Security and Other Lenders, the Carena Lenders and the Gulf and Abitibi

Lenders.

9 It is an important feature of the Final Plan that secured creditors are ceded the right, if they so choose, to exercise

their realization remedies at any time (subject to certain strictures regarding timing and notice). In effect, they can "drop

out" of the Plan if they desire.

10 The unsecured creditors, of course, arc heirs to what may be left. Interest is to accrue on the unsecured loans at

the contract rate during the Plan period. The Final Plan calls for thc administrator to calculate, at least annually, an

amount that may be paid on the 0 & Y unsecured indebtedness out of OYDL's cash on hand, and such amount, if indeed

such an amount is available, may be paid out on court approval of the payment. The unsecured creditors are entitled to

object to the transfer of assets to 0 & Y Properties if they are not reasonably satisfied that 0 & Y Properties "will bc a

viable, self-financing entity". At the end of the Plan period, the members of this class are given the option of converting

their remaining debt into stock.

11 The Final Plan contemplates the eventuality that one or more of the secured classes may reject it. Section 6.2
provides,

a) that if the plan is not approved by the requisite majority of holders of any Class of Secured Claims before January
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16, 1993, the stay of proceedings imposed by the initial CCAA order of May 14, 1992, as amended, shall be auto-maticallyy

li fted; and,

b) that in the event that Creditors (other than the unsecured creditors and one Class of Bondholders'laims) do not

agree to the Plan, any such Class shall bc deemed not to have agreed to the Plan and to be a Class of Creditors not

affected by the Plan, and that the Applicants shall apply to the court for a Sanction Order which sanctions the Plan

only insofar as it affects the classes which have agreed to tlie Plan.

12 Finally, I note that Article 1.3 Of the Final Plan stipulates that the Plan document "constitutes a separate and sev-

erable plan of compromise and arrangement with respect to each of the Applicants."

The Principles to be Applied on Sanctioning

13 In Nova Metal Products Inc, v, Comiskey {Trustee of) (sub nom Elan Corp. v. Comiskey) (1990), 1 O.R, (3d) 289
(C.A ), Doherty J A. concluded his examination of the purpose and scheme of thc Companies'reditors Art angement

Act, with this overview, at pp. 308-309.

Viewed in its totality, the Act gives the court control over thc initial decision to put the reorganization plan before

the creditors, the classification of creditors for the purpose of considering the plan, conduct affecting thc debtor com-

pany pending consideration of that plan, and thc ultimate acceptability of any plan agreed upon by the creditors, The

Act envisions that thc rights and rcmedics of individual creditors, the debtor company, and others may be sacrificed,

at least temporarily, in an effort to serve the greater good by arriving at some acceptable reorganization which allows

the debtor company to continue in operation: Icor Oil ck Gas Co. v. Canadian Imperial Banlc of Commerce (No. I)
(1989), 102 A.R. 161 (Q.B.),at p. 165,

14 Mi. Justice Doherty's summary, I think, provides a very useful focus for approaching the task of sanctioning a

Plan

15 Section 6 of the CCAA reads as follows:

6. Where a majority in number representing three-fourths in value of the creditors, or class of creditors, as the case

may be, present and voting either in person or by proxy at the meeting or meetings thereof respectively held pursuant

to sections 4 and 5, or either of those sections, agree to any compromise or arrangement either as proposed or as

altered or modified at the meeting or meetings, the compromise or arrangement may be sanctioned by the court, and

if so sanctioned is binding

(a) on all the creditors or the class of creditors, as the case may be, and on any trustee for any such class of credit-

ors, whether secured or unsecured, as the case may bc, and on the company; and

(b) in the case of a company that has made an authorized assignment or against which a receiving order has been

made under the Bankruptcy Act or is in the course of being wound up under the II'inding-up Act, on the trustee in

bankruptcy or liquidator and contributories of the company. (Emphasis added)

16 Thus, the final step in the CCAA process is court sanctioning of the Plan, after which the Plan becomes binding

on the creditors and the company. The exercise of this statutory obligation imposed upon the court is a matter of discre-

tion.

17 The general principles to be applied in the exercise of thc Court's discretion have been developed in a number of
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authonties. They were summarized by Mr. Justice Trainor in Re Northland Properties Ltd. (1988), 73 C.B.R, (N.S.) 175

(B.C.SC.) and adopted on appeal in that case by McEachern C.J.B.C.,who set them out in thc following fashion at

(1989), 73 C.B.R. (N.S.) 195 (B.C C.A.), p 201:

The authorities do not permit any doubt about the principles to be applied in a case such as this. They arc set out

over and over again in many decided cases and may be summarized as follows:

(I) there must be stnct compliance with all statutory requirements;

(2) all materials filed and procedures carried out must be examined to determine if anything has been done or pur-

ported to have been done which is not authorized by the C.C.A.A.;

(3) The plan must be fair and reasonable.

18 In an earlier Ontario decision, Re Da»y Corp, of Canaa'a, [1934J O.R 436 (C.A.), Middleton J.A, applied

identical cntena to a situation involving an arrangement under the Ontario Companies Act. The N.S.C.A, recently fol-

lowed Re Northland Properties Ltd, in Re Keddy Motor lnns Ltd. (1992), 13 C,B.R. (3d) 245 (N.S C.A.). Farlcy J did as

well in Re Campeau Corp, [1992]0 J, No. 237 (Ont. Ct. of Justice, Gcn. Div.) fnow reported at 10 C.IJ.R, (3d) 104]

Strict Compliuiice &vith Statutory Requireinents

19 Both this first cntenon, dealing with statutory requirements, and thc second criterion, dealing with thc absence of
any unauthonzed conduct, I take to refer to compliance with the various procedural imperativcs of the legislation itself,
OI'o co111pliancc with thc various orders made by the court during the course of the CCAA process See Re Campeau,

supra,

20 At thc outset, on May 14, 1992 I found that the Applicants met the critena for access to the protection of the Act
—they are insolvent, they have outstanding issues of bonds issued in favour of a trustcc, and the compromise proposed

at that time, and now, includes a compromise of the claims of those creditors whose clamis arc pursuant to the trust

deeds. During the course of the proceedings Creditors'ommittees have been formed to facilitate the negotiation pro-

cess, and creditors have been divided into classes for the purposes of voting, as envisaged by thc Act Votes of those

classes of creditors have been held, as required.

21 With the consent, and at the request of, the Applicants and the Creditors'ommittees, The Honourable David

H W. Henry, a former Justice of this Court, was appointed "Claims Officer" by Order dated September 11, 1992. His re-

sponsibilities m that capacity included, as well as the determination of thc value of creditors'laims for voting purposes,

the responsibility of presiding over the meetings at which the votes were taken, or of designating someone else to do so.
The Honourable Mr. Henry, himself, or The Honourable M. Craig or Thc Honourable W. Gibson Gray —both also

former Justices of this Court —as his designees, presided over the meetings of the Classes of Creditors, which took

place during thc period from January 11, 1993 to January 25, 1993. I have his Report as to the results of each of the

meetings of creditors, and confirming that the meetings were duly convened and held pursuant to the provisions of the

Court Orders pertaining to them and the CCAA.

22 I am quite satisfied that there has been strict compliance with thc statutory rcquircments of the Companies'red-
itors Arrangement Act.

Unauthorized conduct
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23 I am also satisfied that nothing has been done or purported to have been done which is not authorized by the

CCAA.

24 Since May 14, the court has been called upon to make approximately 60 Orders of different sorts, in the course of
exercising its supervisory function in the proceedings, These Orders involved the resolution of various issues between

the creditors by the court in its capacity as "referee" of the negotiation process; they involved the approval of the "GAR"

Orders negotiated between the parties with respect to the funding of 0 k Y's general and administrative expenses and re-

structuring costs throughout the "stay" period; they involved the confirmation of the sale of certain of the Applicants's-
sets, both upon thc agreement of various creditors and for the purposes of funding the "GAR" requirements; they in-

volved the approval of the structuring of Creditors'ommittees, the classification of creditors for purposes of voting, the

creation and dcfming of the role of "Information Officer" and, similarly, of the role of "Claims Officer". They involved

the endorsement of the information circular respecting the Final Plan and the mailing and notice that was to be given re-

garding it. The Court's Orders encompassed, as I say, the general supervision of the negotiation and arrangement period,

and the interim sanctioning of procedures implemented and steps taken by the Applicants and the creditors along the

way.

25 While the court, of course, has not been a participant during the elaborate negotiations and undoubted boardroom

brawling which preceded and led up to the Final Plan of Compromise, I have, with one exception, been the Judge who

has naade the orders referred to. No onc has drawn to my attention any instances of something being done during the pro-

ceedings which is not authorized by the CCAA.

26 In these circumstances, I am satisfied that nothing unauthorized under the CCAA has been done during the course

of the proceedings

27 This brings mc to the criterion that the Plan must be "fair and reasonable".

Fair and reasonable

28 The Plan must be "fair and reasonable". That the ultimate expression of the Court's responsibility in sanctioning a

Plan should find itself telescoped into those two words is not surprising. "Fairness" and "reasonableness" are, in my opin-

ion, the two keynote concepts underscoring the philosophy and workings of the Companies'reditors Arrangement Act.
"Fairness" is thc quintessential expression of the court's equitable jurisdiction —although the jurisdiction is statutory,

the broad discretionary powers given to the judiciary by the legislation make its exercise an exercise in equity —and

"reasonableness" is what lends objectivity to the process.

29 From time to time, in the course of these proceedings, I have borrowed liberally from the comments of Mr.

Justice Gibbs whose decision in guintett'c Coal Ltd, v. ]nippon Steel Corp. (1990), 51 B.C,L,R. (2d) 105 (C.A.) contains

much helpful guidance in matters of the CCAA. The thought I have borrowed most frequently is his remark, at p. 116,
that the court is "called upon to weigh the equities, or balance the relative degrees of prejudice, which would flow from

granting or refusing" the relief sought under the Act. This notion is particularly apt, it seems to me, when consideration is

being given to the sanctioning of the Plan.

30 If a debtor company, in financial difficulties, has a reasonable chance of staving off a liquidator by negotiating a

compromise arrangemcnt with its creditors, "fairness" to its creditors as a whole, and to its shareholders, prescribes that it

should be allowed an opportunity to do so, consistent with not "unfairly" or "unreasonably" depriving secured creditors

of their rights under their security. Negotiations should take place in an environment structured and supervised by the

court in a "fair" and balanced —or, "reasonable" —manner. When the negotiations have been completed and a plan of
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arrangement arrived at, and when the creditors have voted on it —technical and procedural compliance with the Act
aside —the plan should be sanctioned if it is "fair and reasonable".

31 When a plan is sanctioned it becomes binding upon the debtor company and upon creditors of that company.
What is "fair and reasonable", then, must be addressed in the context of the impact of the plan on the creditors and the

various classes of creditors, in the context of their response to the plan, and with a view to the purpose of the CCAA.

32 On the appeal in Re Northland Properties Lid., supra, at p. 201, Chief Justice McEachern made the following

comment in this regard:

...there can be no doubt about the purpose of the C.C.A.A. It is to enable compromises to be made for thc common

benefit of the creditors and of the company, particularly to keep a company in financial difficulties alive and out of
the hands of liquidators. To make the Act workable, it is often necessary to permit a requisite major&ty of each class

to bind the minority to the terms of the plan, but the plan must be fair and reasonable.

33 In Re Alaba»&a, New Orleans, Texas dl. Pacific Junction Railway Co., [1891] I Ch. at 231 (C.A.), a case involving

a scheme and arrangement under the Joint Srocir Cornpa»&es Arrangements Act, 1870 [(U.K.), 33 & 34 Vict., c. 104],
Lord Justice Bowen put it this way, at p. 243:

Now, I have no doubt at all that it would be improper for the Court to allow an anangcmcnt to be forced on any class
ol'reditors, if the arrangement cannot reasonably bc supposed by sensible business pcoplc to bc for the benefit of
that class as such, otherwise the sanction of the Court would be a sanction to what would bc a scheme ol confisca-

tion. Thc obJcct of this section is not confiscation .. Its object is to cnablc compromises to be made which are for the

co&nn&on benefit of the creditors as creditors, or for thc co111111on benefit of some class of creditors as such

Again at p. 245:

It is in my judgment desirable to call attention to this section, and to the extreme care which ought to be brought to

bear upon the holding of meetings under it. It enables a compromise to be forced upon thc outside creditors by a ma-

jority of the body, or upon a class of the outside creditors by a majority of that class.

34 Is the Final Plan presented here by the 0 & Y Applicants "fair and reasonable" ?

35 I have reviewed the Plan, mcluding the provisions relating to each of the Classes of Creditors. I believe I have an

understanding of its nature and purport, of what it is endeavour&ng to accomplish, and of how it proposes this be done. To
describe the Plan as detailed, technical, enormously complex and all-encompassing, would be to understate thc proposi-

tion. This is, after all, we are told, the largest corporate restructuring in Canadian —if not, worldwide —corporate his-

tory. It would be folly for me to suggest that I comprehend the intricacies of the Plan in all of its minutiae and in all of its

business, tax and corporate implications. Fortunately, it is unnecessary for me to have that depth of understanding. I must

only be satisfied that the Plan is fair and reasonable in the sense that it is feasible and that it fairly balances the interests

of all of the creditors, the company and its shareholders.

36 One important measure of whether a Plan is fair and reasonable is the parties'pproval of the Plan, and the degree

to which approval has been given.

37 As other courts have done, I observe that it is not my function to second guess the business people with respect to

the "business" aspects of the Plan, descending into the negotiating arena and substituting my own view of what is a fair

and reasonable compromise or arrangement for that of the business judgment of the participants, The parties themselves
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!know best what is in their interests in those areas.

38 This point has been made in numerous authorities, of which I note the following: Re Northland Properties Ltd.

(1988), 73 C.B.R. (N.S.) 175, at p. 184 (B C.S.C.), affirmed (1989), 73 C.B.R. (N.S.) 195, at p. 205 (B.C C.A.); Re

Langley's Ltd., [1938]0 R. 123 (C.A.), at p. 129; Re Keddy Motor Inns Ltd, (1992), 13 C.B.R, (3d) 245; Ecole Interna-

tionale de Haute Esthettque Edith Serei Inc. (Receiver of) c, Edith Serei Internationale (1987) Inc. (1989), 78 C.B R.
(N S.) 36 (C S. Que.).

39 In Re Keddy Motors lnns Ltd,, supra, the Nova Scotia Court of Appeal spoke of "a very heavy burden" on parties

seeking to show that a Plan is not fair and reasonable, involving "matters of substance", when the Plan has been approved

by the requisite majority of creditors (see pp. 257-258). Freeman J.A stated at p. 258:

The Act clearly contemplates rough-and-tumble negotiations between debtor companies desperately seeking a

chance to survive and creditors willing to keep them afloat, but on the best terms they can get. What the creditors

and the company must live with is a plan of their own design, not the creation of a court. The court's role is to ensure

that creditors who are bound unwillingly under the Act arc not made victims of the majority and forced to accept
terms that are unconscionable.

40 In Ecole Internationale, sup&.a at p. 38, Dugas J. spoke of the need for "serious grounds" to be advanced in order

to justify the court in refusing to approve a proposal, where creditors have accepted it, unless the proposal is unethical

41 In this case, as Mr Kennedy points out in his affidavit filed in support of the sanction motion, thc final Plan is
"the culmination of several months of intense negotiations and discussions between thc applicants and their creditors,

[reflect] significant input of virtually all of thc classes of creditors and [is] the product of wide-ranging consultations,

give and take and compromise on the part of the participants in the negotiating and bargaimng process." The body of
creditors, moreover, Mr. Kennedy notes, "consists almost entirely of sophisticated financial institutions rcpresentcd by

experienced legal counsel" who are, in many cases, "members of creditors'ommittees constituted pursuant to the

amended order of may 14, 1992."Each creditors'ommittee had the benefit of independent and experienced legal coun-

sell.

42 With the exception of the 8 classes of creditors that did not vote to accept the Plan, the Plan met with the over-

whelming approval of the secured creditors and the unsecured creditors of the Applicants. This level of approval is

something the court must acknowledge with some deference.

43 Those secured creditors who have approved the Plan retain their rights to realize upon their security at virtually

any time, subject to certain requirements regarding notice. In the meantime, they are to receive interest on their outstand-

ing indebtedness, either at the original contract rate or at some other negotiated rate, and the payment of principal is post-

poned for a period of 5 years.

44 The claims of creditors —in this case, secured creditors —who did not approve the Plan are specifically treated

under the Plan as "unaffected claims" i.e. claims not compromised or bound by the provisions of the Plan. Section 6.2(C)
of the Final Plan states that the applicants may apply to the court for a sanction Order which sanctions the Plan only inso-

far as it affects the classes which have agreed to the Plan.

45 The claims of unsecured creditors under the Plan are postponed for 5 years, with interest to accrue at the relevant

contract rate There is a provision for thc administrator to calculate, at least annually, an amount out of OYDL's cash on

hand which may be made available for payment to the unsecured creditors, if such an amount exists, and if the court ap-
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proves its payment to the unsecured creditors Thc unsecured creditors are given some control over the transfer of real es-
tate to 0 &. Y Properties, and, at the end of the Plan period, are given the right, if they wish, to convert their debt to

stock.

46 Faced with the prospects of recovering nothing on their claims in the event of a liquidation, against the potential
of recovering something if 0 & Y is able to turn thmgs around, thc unsecured creditors at least have the hope of gaining
something if the Applicants are able to become the "self-sustaining and viable corporation" which Mr. Kennedy predicts
they will become "in accordance with the terms of the Plan."

47 Speaking as co-chair of the Unsecured Creditors'ommittee at the meeting of that Class of Creditors, Mr. Ed
Lundy made thc following remarks:

Firstly, let us apologize for the lengthy delays in today's proceedings. It was truly felt necessary for the creditors of
this Committee to have a full understanding of the changes and implications made because there were a number of
changes over this past weekend, plus today, and we wanted to be in a position to give a general overview observation
to the Plan.

The Committee has retained accountmg and legal professionals in Canada and the United States The Co-Chairs, as

well as institutions serving on the Plan and U.S. Subcommittees with the assistance of the Committee's professionals
have worked for the past seven to eight months evaluating thc financial, economic and legal issues affecting the Plan

for the unsecured creditors.

In addition, thc Committee and its Subcommittees have mct frequently during thc CCAA proceedings to discuss
these issues. Unfortunately, thc assets of OYDL arc such that their ultimate values cannot be predicted in the short
term. As a result, the recovery, if any, by thc unsecured creditors cannot now bc prcdictcd.

The alternative to approval of the CCAA Plan ol arrangement appears to be a bankruptcy. The CCAA Plan of ar-

rangement has certain advantages and disadvantages over bankruptcy. These matters have been carefully considcrcd

by the Committee.

After such consideration, the members have indicated their intentions as follows ..

Twelve members of thc Committee have today indicated they will vote in favour of the Plan. No members have in-

dicated they will vote against the Plan. One member declined to indicate to the committee members how they wished

to vote today. One member of the Plan was absent. Thank you.

48 After further discussion at the meeting of the unsecured creditors, the vote was taken. The Final Plan was ap-
proved by 83 creditors, representing 93.26% of the creditors represented and voting at the meeting and 93.37% m value

of the Claims represented and voting at the meeting.

49 As for the 0 & Y Applicants, the impact of the Plan is to place OYDL in the position of property manager of the
various projects, in effect for the creditors, during the Plan period. OYDL will receive mcome in the form of manage-
ment fees for these services, a fact which gives some economic feasibility to the expectation that the company will bc
able to service its debt under the Plan. Should the economy improve and the creditors not realize upon their security, it

may be that at the end of the period there will be some equity in the properties for the newly incorporated 0 & Y Proper-
ties and an opportunity for the shareholders to salvage something from the wrenching disembodiment of their once shin-

ing real estate empire.
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50 In keeping with an exercise of weighing the equities and balancing the prejudices, another measure of what is

"fair and reasonable" is the extent to which the proposed Plan treats creditors equally in their opportunities to recover,

consistent with their security rights, and whether it does so in as non-intrusive and as non-prejudicial a manner as pos-

sible.

51 I am satisfied that the Final Plan treats creditors evenly and fairly. With the "drop out" clause entitling secured

creditors to realize upon their security, should they deem it advisable at any time, all parties seem to be entitled to rc-

ceivc at least what they would receive out of a liquidation, i.e. as much as they would have received had there not been a

reorganization: See Rc ¹C Diesel Power Inc. (1990), 97 N.S R. (2d) 295 (T.D.) Potentially, they may receive more.

52 The Plan itself envisages other steps and certain additional proceedings that will be taken. Not the least inconsid-

erable of these, for example, is the proposed GW reorganization and contemplated arrangement under the OBCA. These

further steps and proceedings, which lie in the future, may well themselves raise significant issues that have to be re-

solved bctwecn the parties or, failing their ability to resolve them, by thc Court, I do not sce this prospect as something

which takes away from the fairness or reasonableness of the Plan but rather as part of grist for the implementation mill,

53 For all of thc foregoing reasons, I find the Final Plan put forward to be "fair and reasonable".

54 Before sanction can be given to thc Plan, however, there is one more hurdle which must be overcome. It has to do

with the legal question of whether there must be unanimity amongst the classes of creditors m approving the Plan before

thc court is empowered to give its sanction to thc Plan.

Lack of unanimity aniongst the classes of creditors

55 As indicated at the outset, all of the classes of creditors did not vote in favour of the Final Plan. Of the 35 classes

that voted, 27 voted in favour (overwhelmingly, it might bc added, both in terms of numbers and percentage of value in

each class) In 8 of the classes, however, the vote was either against acceptance of the Plan or the Plan did not command

sufficient support in terms of numbers of creditors and/or percentage of value of claims to meet the 50'10/75'zo test of sec-

tloli 6

56 The classes of creditors who voted against acceptance of the Plan are in each case comprised of secured creditors

who hold their security against a single project asset or, in the case of thc Carena claims, against a single group of shares.

Those who voted "no" are the following:

Class 2 —First Canadian Place Lenders

Class 8 —Fifth Avenue Place Bondholders

Class 10 —Amoco Centre Lenders

Class 13 —L'Esplanade Laurier Bondholders

Class 20 —Star Top Road Lenders

Class 21 —Yonge-Sheppard Centre Lenders

Class 29 —Carena Lenders

Class 33a —Bank of Nova Scotia Other Secured Creditors
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57 While section 6 of the CCAA makes the mathematics of the approval process clear —the Plan must be approved

by at least 50% of the creditors of a particular class representing at least 75% of the dollar value of the claims in that

class —it is not entirely clear as to whether the Plan must be approved by every class of creditors before it can be sanc-

tioned by the court. The language of the section, it will be recalled, is as follows:

6. 8'here a mayonfy in number representing three-fourths in value of the creditors, oi. class of creditors ...agree to

any compromise or arrangement ... the compromise or arrangement may be sanctioned by the court. (Emphasis ad-

ded)

58 What does "a majority ...of the ...class of creditors" mean? Presumably it must refer to more than one group or
class of creditors, otherwise there would be no need to differentiate between "creditors" and "class of creditors". But is

the majority of the "class of creditors" confined to a majority within an individual class, or does it refer more broadly to a

majority within each and every "class", as thc sense and purpose of the Act might suggest?

59 This issue of "unanimity" of class approval has caused me some concern, because, of course, the Final Plan be-

fore mc has not received that sort of blessing. Its sanctioning, however, is being sought by the Applicants, is supported

by all of thc classes of creditors approving, and is not opposed by any of the classes of creditors which did not approve.

60 At least onc authority has stated that strict compliance with the provisions of the CCAA rcspccting the vote is a

prerequisite to thc court having juiisdiction to sanction a plan Scc Ae Keddy Motor 1nns Ltd., siipi.a, at p. 20 Accepting
that such is the case, I must therefore bc satisfied that unanimity amongst thc classes is not a requirement of thc Act be-

fore thc couit's sanction can bc given to the Final Plan.

61 In assessing this question, it is helpful to rcmcmber, I think, that thc CCAA is remedial and that it "must be given

a wide and liberal construction so as to cnablc it to effectively serve this,, purpose". Elan Co&p. v, Comisirey, supra, pcr
Dohcrty J.A., at p. 307 Speaking for the n1ajority in that case as well, Finlayson J.A (Krever J A., concurring) put it this

way, at p
297't

is well established that the CCAA is intended to provide a structured environment for the negotiation of comprom-

ises between a debtor company and its creditors for the benefit of both. Such a resolution can have significant bene-

fits for the company, its shareholders and employees. For this reason the debtor companies .. are entitled to a broad

and liberal interpretation of the jurisdiction of the court under the CCAA.

62 Approaching the interpretation of the unclear language of section 6 of the Act from this perspective, then, one

must have regard to the purpose and object of thc legislation and to the wording of the section within the rubric of the

Act as a whole. Section 6 is not to be construed in isolation.

63 Two earlier provisions of the CCAA set the context in which the creditors'eetings which are the subject of sec-
tion 6 occur. Sections 4 and 5 state that where a compromise or an arrangement is proposed between a debtor company
and its unsecured creditors (s. 4) or its secured creditors (s. 5), thc court may order a meeting of the creditors to be held.

The format of each section is the same. I reproduce the pertinent portions of s. 5 here only, for the sake of brevity. It
states:

5. Where a compromise or an arrangemcnt is proposed between a debtor company and its secured creditors or any

class of them, the court may, on the application in a summary way of the company or of any such creditor ...order a

meeting of the creditors or class of creditors ...(Emphasis added)

2012 Thomson Reuters. No Claim to Ong. Govt. Works



Page 13

1993 CarswellOnt 182, 17 C.B.R.(3d) 1, (sub nom. Olympia k. York Developments Ltd., Re) 12 O.R. (3d) 500

64 It seems that the compromise or arrangement contemplated is one with the secured creditors (as a whole) or any

class —as opposed to all classes —of them. A logical extension of this analysis is that, other circumstances being ap-

propnate, the plan which the court is asked to approve may be one involving some, but not all, of the classes of creditors.

65 Surprisingly, there seems to be a paucity of authority on the question of whether a plan must be approved by the

requisite majorities in all classes before the court can grant its sanction Only two cases of which I am aware touch on the

issue at all, and neither of these is directly on pomt.

66 In Re Wellington Building Corp., [1934] O.R. 653 (S.C.), Mr. Justice Kingstone dealt with a situation in which

the creditors had been divided, for voting purposes, mto secured and unsecured creditors, but there had been no further

division amongst the secured creditors who were comprised of first mortgage bondholders, second, third and fourth mort-

gagees, and lienholders. Kingstone J. refused to sanction the plan because it would have been "unfair" to the bondholders

to have done so (p. 661). At p. 660, he stated:

I think, while one meeting may have been sufficient under the Act for the purpose of having all thc classes of se-

cured creditors summoned, it was necessary under the Act that they should vote in classes and that three-fourths of
the value of each class should be obtained in support of the scheme before the Court could or should approve of it.

(Emphasis added)

67 This statement suggests that unanimity amongst the classes of creditors in approving the plan is a requirement un-

der the CCAA Kingstone J, went on to explain his reasons as follows (p 600);

Parbcularly is this the case where thc holders of thc senior securities'in this case the bondholdcrs') iights are sen-

ously af'fectcd by thc proposal, as they arc deprived of the arrears of interest on their bonds if the proposal is carried

through. It was never the intention under the act, I am convinced, to depnvc creditors in the position of these bond-

holders of their right to approve as a class by the necessary majority of a scheme propounded by the company; other-

wise this would permit the holders of junior securities to put through a scheme inimical to this class and amounting

to confiscation of the vested interest of the bondholders.

68 Thus, the plan in Re Wellington Building Corp. went unsanctioned, both because the bondholders had unfairly

been deprived of their right to vote on the plan as a class and because they would have been unfairly deprived of their

rights by the imposition of what amounted to a confiscation of their vested interests as bondholders.

69 On the other hand, the Quebec Superior Court sanctioned a plan where there was a lack of unanimity in Multidev

Imtnobilia Inc. v, Societe Anonyme Just Invest (1988), 70 C.B.R.(N.S.) 91 (Que. S.C.).There, the arrangement had been

accepted by all creditors except onc secured creditor, Societe Anonyme Just Invest. The company presented an amended

arrangement which called for payment of the objecting creditor in full. The other creditors were aware that Just Invest

was to receive this treatment. Just Invest, nonetheless, continued to object. Thus, three of eight classes of creditors were

in favour of the plan; one, Bank of Montreal was unconcerned because it had struck a separated agreement; and three

classes of which Just Invest was a member, opposed.

70 The Quebec Superior Court felt that it would be contrary to the objectives of the CCAA to permit a secured cred-

itor who was to be paid in full to upset an arrangement which had been accepted by other creditors. Parent J. was of the

view that the Act would not permit the Court to ratify an arrangement which had been refused by a class or classes of
creditors (Just Invest), thereby binding the objecting creditor to something that it had not accepted. He concluded,

however, that the arrangement could be approved as regards the other creditors who voted in favour of the Plan, The

other creditors were cognizant of the arrangement whereby Just Invest was to be fully reimbursed for its claims, as I have
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indicated, and there was no objection to that amongst the classes that voted m favour of the Plan

71 While it might be said that Mulridev, supra, supports the proposition that a Plan will not be ratified if a class of
creditors opposes, the decision is also consistent with thc carving out of that portion of the Plan which concerns the ob-

jecting creditor and the sanctioning of the balance of the Plan, where there was no prejudice to the objecting creditor in

doing so To my mind, such an approach is analogous to that found in the Final Plan of the 0 & Y applicants which I am

being asked to sanction.

72 I think it relatively clear that a court would not sanction a plan if the effect of doing so were to impose it upon a

class, or classes, of creditors who rejected it and to bind them by it. Such a sanction would be tantamount to thc kind of
unfair confiscation which the authoritics unanimously indicate is not the purpose of the legislation. That, however, is not
what is proposed here.

73 By the terms of the Final Plan itself, the claims of creditors who reject the Plan arc to bc trcatcd as "unaffected
claims" not bound by its provisions. In addition, secured creditors are entitled to exercise their realization rights either

immediately upon thc "consummation date" (March 15, 1993) or thereafter, on notice In short, even if they approve the

Plan, secured creditors have the nght to drop out at any time Everyone participating in the negotiation of the Plan and

voting on it, knew of this feature There is little difference, and little different affect on those approving the Plan, it

seems to me, if certain of the secured creditors drop out in advance by simply refusing to approve the Plan in the first

place. Moreover, there is no prejudice to the eight classes of creditors which have not approved the Plan, because nothing
is being imposed upon them which they have not accepted and none of their rights are being "confiscated".

74 From this perspective it could be said that the parties arc merely being held to —or allowed to follow their
contractual arrangemcnt. There is, indeed, authority to suggest that a Plan of compromise oi arrangcnscnt is simply a con-
tract between the debtor and its creditors, sanctioned by the court, and that the parties should be entitled to put anything
into such a Plan that could be lawfully incorporated into any contract: See Ae Canadian Vniyl Ind«snles Inc. (1)78), 29
C.B.R. (N.S.) 12 (Quc. S.C.), at p 18; L,W. Houlden & C H. Morawetz, Bankruptcy Laiv of Canada, vol. 1 (Toronto.
Carswell, 1984) pp E-6 and E-7.

75 In the end, the question of determining whether a plan may be sanctioned when there has not been unanimity of
approval amongst the classes of creditors becomes one of asking whether there is any unfairness to the creditors who

have not approved it, in doing so. Where, as here, the creditors classes which have not voted to accept thc Final Plan will

not bc bound by the Plan as sanctioned, and are free to exercise their full rights as secured creditors against the secunty
they hold, there is nothing unfair in sanctioning thc Final Plan without unanimity, in my view.

76 I am prepared to do so.

77 A draft Order, revised as of late this morning, has been presented for approval. It is correct to assume, I have no

hesitation in thinking, that each and every paragraph and subparagraph, and each and every word, comma, semi-colon,
and capital letter has been vigilantly examined by the creditors and a battalion of advisors. I have been told by virtually

every counsel who rose to make submissions, that the draft as is exists represents a very "fragile consensus", and I have

no doubt that such is the case. It's wording, however, has not received the blessing of three of the classes of project
lcnders who voted against the Final Plan —The First Canadian Place, Fifth Avenue Place and L'Esplanade Laurier
Bondholders.

78 Their counsel, Mr, Barrack, has put forward their serious concerns in the strong and skilful manner to which we

have become accustomed in these proceedings. His submission, put too briefly to give it the justice it deserves, is that the
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Plan does not and cannot bind those classes of creditors who have voted "no", and that the language of the sanctioning

Order should state this clearly and in a positive way, Paragraph 9 of his Factum states thc argument succinctly. It says;

9. It is submitted that if the Court chooses to sanction the Plan currently before it, it is incumbent on the Court to

make clear in its Order that the Plan and the other provisions of the proposed Sanction Order apply to and are bind-

ing upon only thc company, its creditors in respect of claims in classes which have approved the Plan, and trustees

for such creditors,

79 The basis for the concern of these "No" creditors is set out in the next paragraph of the Factum, which states:

10. This clarification in the proposed Sanction Order is required not only to ensure that the Order is only binding on

the parties to the compromises but also to clarify that if a creditor has multiple claims against the company and only

some fall within approved classes, then the Sanction Order only affects those claims and is not binding upon and has

no effect upon the balance of that creditor's claims or rights

80 The provision in the proposed draft Order which is thc most contentious is paragraph 4 thereof, which states:

4 THIS COURT ORDERS that subject to paragraph 5 hereof the Plan be and is hereby sanctioned and approved and

will be binding on and will enure to thc benefit of the Applicants and the Creditors holding Claims in Classes rc-

fcrred to in paragraph 2 of this Order in their capacities as such Creditors.

81 Mr. Barrack seeks to have a single, but much debated word —"only" —inserted in the second line of that para-

graph after the word "will", so that it would read "and will onlybc binding on ...the Applicants and the Creditors Hold-

ing Claims in Classes" /which have approved the Plan] On this simple, single, word, apparently, the razor-thin nature of
thc fragile consensus amongst the remaining creditors will shatter

82 In the alternative, Mr Barrack asks that para 4 of the draft be amended and an additional paragraph added as fol-

lows:

35. It is submitted that to reflect properly the Court's jurisdiction, paragraph 4 of the proposed Sanction Order should

be amended to state:

4. This Court Orders that thc Plan be and is hereby sanctioned and approved and is binding only upon the Applicants

listed in Schedule A to this Order, creditors in respect of the claims in those classes listed in paragraph 2 hereof, and

any trustee for any such class of creditors.

36. It is also submitted that an additional paragraph should be added if any provisions of the proposed Sanction Or-

der are granted beyond paragraph 4 thereof as follows:

This Court Orders that, except for claims falling within classes listed in paragraph 2 hereof, no claims or rights of
any sort of any person shall be adversely affected in any way by the provisions of the Plan, this Order or any other

Order previously made in these proceedings.

83 These suggestions are vigorously opposed by the Applicants and most of the other creditors. Acknowledging that

the Final Plan does not bind those creditors who did not accept it, they submit that no change in the wording of the pro-

posed Order is necessary in order to provided those creditors with the protection to which they say they are entitled. In

any event, they argue, such disputes, should they arise, relate to the interpretation of thc Plan, not to its sanctioning, and

should only be dealt with in the context in which they subsequently arise —if arise they do.
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84 The difficulty is that there may or may not be a difference between the order "binding" creditors and "affecting"
creditors. The Final Plan is one that has specific features for specific classes of creditors, and as well some common or

generic features which cut across classes. This is the inevitable result of a Plan which is negotiated in the crucible of such

an immense corporate re-structuring. It may be, or it may not bc, that the objecting Project Lcndcrs who voted "no" find

themselves "affected" or touched in some fashion, at some future time by some aspect of thc Plan. With a re-organization

and corporate re-structuring of this dimension it may simply not be realistic to expect that the world of the secured cred-

itor, which became not-so-perfect with thc onslaught of the Applicants'inancial difficulties, and even less so with the

commencement of the CCAA proceedings, will ever be perfect again.

85 I do, however, agree with the thrust of Mr. Barrack's submissions that the Sanction Order and the Plan can be

binding only upon thc Applicants and the creditors of the Applicants in respect of claims in classes which have approved

the Plan, and trustees for such creditors. That is, in effect, what the Final Plan itself provides for when, in section 6.2(C),
it stipulates that, where classes of creditors do not agree to the Plan,

(i) the Applicants shall treat such Class of Claims to bc an Unaffected Class of Claims; and,

(ii) the Applicants shall apply to the Court "for a Sanction Order which sanctions thc Plan only insofar as tt affects
the Classes ivhich have agreed to the Plan.

86 The Final Plan before mc is therefore sanctioned on that basis I do not propose to make any additional changes to

the draft Order as presently presented. In thc cnd, I accept thc position, so aptly put by Ms. Caron, that the pncc of an

overabundance of caution in changing thc wording may be to destroy thc intricate balance amongst the creditors which is

presently in place.

87 In terms of the court's jurisdiction, section 6 directs mc to sanction thc Order, if thc circumstances are appropn-
atc, and enacts that, once I have done so, thc Order "is bindmg ...on all the creditors or the class of creditors, as the case

may be, and on any trustee for any such class of creditors ...and on the company" As I see it, that is exactly what thc

draft Order presented to me does.

88 Accordingly, an order will go in terms of the draft Order marked "revised Feb. 5, 1993",with the agreed amend-

ments noted thereon, and on which I have placed my fiat.

89 These reasons werc delivered orally at the conclusion of the sanctiomng Heanng which took place on February 1

and February 5, 1993.They are released in written form today.

Application allowed.

Appendix "A"—Counsel for Sanctioning Hearing Order
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Repap British Columbia Inc,, Re (1998), 1 C.B R, (4th) 49, 50 B.C L.R. (3d) 133 (B.C.S,C.)—considered

Royal Oak Mines Inc., Re (1999), 14 C.B.R, (4th) 279 (Ont. S.C.J. [Commercial List]) —considered

Sammi Atlas Inc., Re (1998), 3 C.B.R.(4th) 171 (Ont. Gen. Div. [Commercial List]) —considered

Savage v, Amoco Acquisition Co, (1988), 59 Alta. L.R. (2d) 260, 68 C.B,R. (N.S,) 154, 40 B L.R, 188, (sub nom.

Amoco Acqiiisi('rori Co v. Savage) 87 A.R. 321 (Alta. C.A.)—considered

Savage v, Amoco Acquisition Co. (1988), 60 Alia. L.R. (2d) lv, 89 A.R. 80n, 70 C.B.R. (N.S.) xxxii, 89 N.R, 398n,
40 B.L.R.xxxii (S.C.C.)—considered

SkyDome Corp., Re (March 21, 1999), Doc. 98-CL-3179 (Ont. Gen. Div. [Commercial List]) —referred to
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T. Eaton Co., Re (1999), 14 C.B.R.(4th) 288 (Ont. S.C.J. [Commercial List]) —considered

T. Eaton Co., Re (1999), 15 C.B R. (4th) 311 (Ont. S.C.J.[Commercial List]) —considered

Wandlyn Inns Ltd, Re (1992), 15 C.B.R.(3d) 316 (N.B. Q,B.)—referred to

Statutes considered:

Aeronautics Act, R.S.C. 1985, c A-2

Generally —referred to

Air Canada Public Participation Act, R.S.C. 1985, c. 35 (4th Supp.)

Generally —referred to

Business Coipoi'ations Act, S.A. 1981, c. B-15

Generally —referred to

s 167 [am. 1996, c. 32, s 1(4)] —considered

s. 167(1) [am 1996, c, 32, s. 1(4)] considered

s 167(1)(c)—considered

s. 167(1)(f)—considered

s. 167(l)(g. 1) [en 1996, c. 32, s. 1(4)] considered

s. 183 —considered

s. 185 —considered

s. 185(2) —considered

s. 185(7)—considered

s. 234 —considered

Canada Transportation Act, S.C. 1996, c. 10

Generally —referred to

s 47 —referred to

Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36

Generally —considered

s. 2 "debtor company" —referred to
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s. 5.1 [en, 1997, c. 12, s. 122] —considered

s. 5,1(1) [en. 1997, c. 12, s. 122] —referred to

s. 5.1(2) [en, 1997, c. 12, s. 122] —referred to

s. 6 [am. 1992, c. 27, s. 90(1)(f); am. 1996, c. 6, s. 167(1)(d)]—considered

s. 12 —referred to

Competition Act, R.S.C. 1985, c, C-34

Generally —referred to

APPLICATION by airline for approval of plan of arrangement; COUNTER-APPLICATION by investment corporation

for declaration that plan constituted merger or transfer of airline's assets to AC Corp., that plan would not affect invest-

ment corporation, and directing repurchase of notes pursuant to trust indenture, and that actions of airline and AC Cotp

in formulating plan were oppressive and unfairly prejudicial; COUNTER-APPLICATION by minority shareholders.

Paperny i:
I. Introduction

I After a decade of searching for a permanent solution to its ongoing, significant financial problems, Canadian Air-

lines Corporation ("CAC") and Canadian Airlines International Ltd, ("CAIL" ) seek the court's sanction to a plan of ar-

rangemcnt filed under the Companies'reditors Arrangement Ae( ("CCAA") and sponsored by its historic rival, Air

Canada Corporation ("Air Canada" ). To Canadian, this represents its last choice and its only chance for survival. To Air

Canada, it is an opportunity to lead the restructuring of the Canadian airline industry, an exercise many suggest is long

overdue. To over 16,000 employees of Canadian, it means contmued employ111ent, Canadian Airlines will operate as a

separate entity and continue to provide domestic and international air service to Canadians. Tickets of the flying public

will bc honoured and their frequent flyer points maintained. Long term business relationships with trade creditors and

suppliers will continue.

2 The proposed restructuring comes at a cost. Secured and unsecured creditors are being asked to accept significant

compromises and shareholders of CAC are being asked to accept that their shares have no value. Certain unsecured cred-

itors oppose the plan, alleging it is oppressive and unfair. They assert that Air Canada has appropriated the key assets of
Canadian to itself. Minority shareholders of CAC, on the other hand, argue that Air Canada's financial support to Cana-

dian, before and during this restructuring process, has increased the value of Canadian and in turn their shares. These two

positions are irreconcilable, but do reflect the perception by some that this plan asks them to sacrifice too much.

3 Canadian has asked this court to sanction its plan under s. 6 of the CCAA. The court's role on a sanction hearing is

to consider whether the plan fairly balances the interests of all the stakeholders. Faced with an insolvent organization, its

role is to look forward and ask: does this plan represent a fair and reasonable compromise that will permit a viable com-

mercial entity to emerge? It is also an exercise in assessing current reality by comparing available commercial alternat-

ives to what is offered in the proposed plan.

II. Background
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Canadian Airlines andits Subsidiaries

4 CAC and CAIL are corporations incorporated or continued under thc Business Corporations Act of Alberta, S.A.
1981, c. B-15 ("ABCA"). 82% of CAC's shares are held by 853350 Alberta Ltd.("853350") and the remaining 18% are

held publicly. CAC, directly or indirectly, owns the majority of voting shares m and controls the other Petitioner, CAIL
and these shares represent CAC's principal asset. CAIL owns or has an interest in a number of other corporations directly

engaged in the airline industry or other businesses related to the airline industry, including Canadian Regional Airlines

Limited ("CRAL"). Where the context requires, I will refer to CAC and CAIL jointly as "Canadian" in these reasons,

5 In the past fifteen years, CAIL has grown from a regional carrier operating under the name Pacific Western Air-

lines ("PWA") to one of Canada's two ma&or airlines. By 111ld-1986, Canadian Pacific Air Lines L11111ted ("CP Air"), had

acquired the regional carriers Nordair Inc. ("Nordair") and Eastern Provincial Airways ("Eastern" ) In February, 1987,
PWA completed its purchase of CP Air fl'0111 Canadian Pacific Limited. PWA then merged thc four predecessor carriers

(CP Air, Eastern, Nordair, and PWA) to form one airline, "Canadian Airlines International Ltd.", which was launched in

April, 1987.

6 By Apnl, 1989, CAIL had acquired substantially all of the common shares of Wardair Inc and completed thc in-

tegration of CAIL and Wardair Inc. in 1990.

7 CAIL and its subsidiaries provide international and domestic scheduled and charter air transportation for passcn-

gcrs and cargo. CAIL piovidcs schcdulcd services to approximately 30 destinations in 11 countries. Its subsidiary, Cana-

dian Regional Airlines (1998) Ltd. ("CRAL 98") provides schcdulcd scrviccs to approximately 35 dcstinations in Canada

and the United States Through code sharc agreements and marketing alliances with leading carriers, CAII. and its subsi-

dianes provide scrvicc to approximately 225 destinations worldwide. CAIL is also engaged in charter and cargo seiviccs
and the provision of services to third parties, including aircraft overhaul and maintenance, passenger and cargo handling,

flight simulator and equipment rentals, employee training programs and the sale of Canadian Plus frequent flyer points.

As at December 31, 1999, CAIL operated approximately 79 aircraft.

8 CAIL directly and indirectly employs over 16,000 persons, substantially all of whom are located in Canada The

balance of the employees are located in the United States, Europe, Asia, Australia, South America and Mexico. Approx-

imately 88% of the active employees of CAIL are subject to collective bargaining agreements.

Events Leading up to the CCAA Proceedings

9 Canadian's financial difficulties significantly predate these proceedings.

10 In the early 1990s, Canadian experienced significant losses from operations and deteriorating liquidity It com-

pleted a financial restructuring m 1994 (the "1994 Restructuring" ) which involved employees contributing $200,000,000
m new equity in return for receipt of entitlements to common shares, In addition, Aurora Airline Investments, Inc.
("Aurora" ), a subsidiary of AMR Corporation ("AMR"), subscribed for $246,000,000 m preferred shares of CAIL. Other

AMR subsidiaries entered into comprehensive services and marketing arrangements with CAIL. The governments of
Canada, British Columbia and Alberta provided an aggregate of $ 120,000,000 in loan guarantees. Senior creditors, jumor

creditors and shareholders of CAC and CAIL and its subsidiaries converted approximately $712,000,000 of obligations

into common shares of CAC or convertible notes issued jointly by CAC and CAIL and/or received warrants entitling the

holder to purchase common shares.

11 In the latter half of 1994, Canadian built on the improved balance sheet provided by the 1994 Restructuring, fo-
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cussing on strict cost controls, capacity management and aircraft utilization. The initial results were encouraging.

However, a number. of factors including higher than expected fuel costs, rising interest rates, decline of the Canadian dol-

lar, a strike by pilots of Time Air and the temporary grounding of Inter-Canadien's ATR-42 fleet undermined this im-

proved operational performance. In 1995, m response to additional capacity added by emerging charter carriers and Air

Canada on key transcontinental routes, CAIL added additional aircraft to its fleet in an effort to regain market share.

However, the addition of capacity coincided with the slow-down in the Canadian economy leading to traffic levels that

were significantly below expectations. Additionally, key international routes of CAIL failed to produce anticipated res-

ults. The cumulative losses of CAIL from 1994 to 1999 totalled $771 million and from January 31, 1995 to August 12,

1999, the day prior to the issuance by the Government of Canada of an Order under Section 47 of the Canada Transport-

ation Act (relaxing certain rules under the Competition Acr to facilitate a restructuring of the airline industry and de-

scribed further below), the trading price of Canadian's common shares declined from $7 90 to $ 1.55.

12 Canadian's losses incurred since the 1994 Restructuring severely eroded its liquidity position. In 1996, Canadian

faced an environment where the domestic air travel market saw increased capacity and aggressive price competition by

two new discount carriers based in western Canada. While Canadian's traffic and load factor increased indicating a posit-

ive response to Canadian's post-restructuring business plan, yields declined. Attempts by Canadian to reduce domestic

capacity were offset by additional capacity being introduced by the new discount carriers and Air Canada.

13 The continued lack of sufficient funds from operations niade it evident by late fall of 1996 that Canadian needed

to take action to avoid a cash shortfall in the spring of 1997 In November 1996, Canadian announced an operational re-

structuring plan (the "1996 Restructuring" ) aimed at returning Canadian to profitability and subscqucntly impleliielitcd a

payment deferral plan which involved a temporary 11101'atorium on payl11cnts to certain lcndcrs and aircraft operating

lessors to provide a cash bridge until the benefits of the operational restructuring were fully implemented. Canadian was

able successfully to obtain the support of its lcnders and operating lessors such that the moratorium and payment deferral

plan was able to proceed on a consensual basis without the requirement for any court proceedings,

14 The objective of the 1996 Restructuring was to transform Canadian into a sustainable entity by focussing on con-

trollable factors which targeted earnings improvements over four years. Three major initiatives were adopted; network

enhancements, wage concessions as supplemented by fuel tax reductions/rebates, and overhead cost reductions.

15 The benefits of the 1996 Restructuring were reflected in Canadian's 1997 financial results when Canadian and its

subsidiaries reported a consolidated net income of $5.4 million, the best results in 9 years.

16 In early 1998, building on its 1997 results, Canadian took advantage of a strong market for U.S. public debt fin-

ancing in the first half of 1998 by issuing U S. $ 175,000,000 of senior secured notes in April, 1998 ("Senior Secured
Notes" ) and U S. $ 100,000,000 of unsecured notes in August, 1998 ("Unsecured Notes" ),

17 Thc benefits of the 1996 Restructuring continued in 1998 but were not sufficient to offset a number of new

factors which had a significant negative impact on financial performance, particularly in the fourth quarter. Canadian's

eroded capital base gave it limited capacity to withstand negative effects on traffic and revenue. These factors included

lower than expected operating revenues resulting from a continued weakness of the Asian economies, vigorous competi-

tion in Canadian's key western Canada and the western U.S. transborder markets, significant price discounting in most

domestic markets following a labour disruption at Air Canada and CAIL's temporary loss of the ability to code-share

with American Airlines on certain transborder flights due to a pilot dispute at American Airlines, Canadian also had in-

creased operating expenses primarily due to the deterioration of thc value of the Canadian dollar and additional airport

and navigational fees imposed by NAV Canada which were not recoverable by Canadian through fare increases because
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of competitive pressures. This resulted in Canadian and its subsidiaries reporting a consolidated loss of $ 137.6 million

for 1998.

18 As a result of these continuing weak financial results, Canadian undertook a number of additional strategic initi-

atives including entenng the oneworldTM Alliance, the introduction of its new "Proud Wings" corporate image, a re-

structuring of CAIL's Vancouver hub, the sale and leaseback of certain aircraft, expanded code sharing arrangements and

the implementation of a service charge in an effort to recover a portion of the costs relating to NAV Canada fees.

19 Beginning in late 1998 and continuing into 1999, Canadian tried to access equity markets to strengthen its bal-

ance sheet. In January, 1999, the Board of Directors of CAC determmed that while Canadian needed to obtain additional

equity capital, an equity infusion alone would not address the fundamental structural probien1s in the domestic air trans-

portation market.

20 Canadian believes that its financial performance was and is reflective of structural problems in the Canadian air-

line mdustry, most significantly, over capacity in the domestic air transportation market. It is the view of Canadian and

Air Canada that Canada's relatively small population and the geographic distnbutton of that population is unablc to sup-

port the overlapping networks of two full service national carriers. As described further below, thc Government of
Canada has recognized this fundamental problem and has been instrumental in attempts to develop a solution.

Initial Disezzssions &zzitlz Air Canazla

21 Accordingly, in January, 1999, CAC's 13oard of Directois dircctcd management to explore all strategic alternat-

ives availablc to Canadian, including discussions regarding a possible merger or other transaction involving Air Canada.

22 Canadian had discussions with Air Canada in carly 1999. AMR also participated in those discussions. While sev-

eral alternative merger transactions were considered in the course of these discussions, Canadian, AMR and Air Canada

were unable to reach agreement.

23 Following the termination of merger discussions bctwecn Canadian and Air Canada, senior management of Cana-

dian, at the direction of the Board and with the support of AMR, renewed its efforts to secure financial partners with the

objective of obtaining either an equity investment and support for an eventual merger with Air Canada or immediate fin-

ancial support for a merger with Air Canada.

Offer by Onex

24 In early May, the discussions with Air Canada having failed, Canadian focussed its efforts on discussions with

Oncx Corporation ("Onex") and AMR concermng the basis upon which a merger of Canadian and Air Canada could be

accomplished.

25 On August 23, 1999, Canadian entered into an Arrangement Agreement with Onex, AMR and Airline Industry

Revitalization Co. Inc. ("AirCo") (a company owned jointly by Onex and AMR and controlled by Onex). The Arrange-

ment Agreement set out the terms of a Plan of Arrangement providing for the purchase by AirCo of all of the outstanding

common and non-voting shares of CAC. The Arrangement Agreement was conditional upon, among other things, the

successful completion of a simultaneous offer by AirCo for all of the voting and non-voting shares of Air Canada. On

August 24, 1999, AirCo announced its offers to purchase the shares of both CAC and Air Canada and to subsequently

merge the operations of the two airlines to create one international carrier in Canada.

26 On or about September 20, 1999 the Board of Directors of Air Canada recommended against the AirCo offer. On
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or about October 19, 1999, Air Canada announced its own proposal to its shareholders to repurchase shares of Air

Canada. Air Canada's announcement also indicated Air Canada's intention to make a bid for CAC and to proceed to com-

plete a merger with Canadian subject to a restructuring of Canadian's debt

27 There were several rounds of offers and counter-offers between AirCo and Air Canada. On November 5, 1999,
the Quebec Superior Court ruled that the AirCo offer for Air Canada violated the provisions of the Aiv Canada Public

Participation Act. AirCo immediately withdrew its offers. At that time, Air Canada indicated its intention to proceed
with its offer for CAC,

28 Following thc withdrawal of the AirCo offer to purchase CAC, and notwithstanding Air Canada's stated intention

to proceed with its offer, there was a renewed uncertainty about Canadian's future which adversely affected operations.

As described further below, Canadian lost significant forward bookings which further reduced the company's remaining

liquidity.

Offer by 853350

29 On November 11, 1999, 853350 (a corporation financed by Air Canada and owned as to 10% by Air Canada)

made a formal offer for all of the common and non-voting shares of CAC. Air Canada indicated that thc involvement of
853350 in the take-over bid was necessary in order. to protect Air Canada from the potential adverse effects of a restl'uc-

turing of Canadian's debt and that Air Canada would only complete a merger with Canadian after the completion of a

debt restructuring transaction. Thc offer by 853350 was conditional upon, among other things, a satisfactory resolution of
AMR's claims in respect of Canadian and a satisfactory resolution of certain regulatory issues arising from the announce-

ment made on October 26, 1999 by the Government of Canada regarding its intentions to alter the regime govermng the

airline industry

30 As noted above, AMR and its subsidiaries and affiliates had certain agrcemcnts with Canadian arising from

AMR's investment (through its wholly owned subsidiary, Aurora Airline Investments, Inc.) in CAIL during the 1994 Re-

structunng. In particular, the Services Agreement by which AMR and its subsidiaries and affiliates provided certain re-

servations, scheduling and other airline related services to Canadian provided for a termination fee of approximately

$500 million (as at December 31, 1999) while the terms governing the preferred shares issued to Aurora provided for ex-

change rights which were only retractable by Canadian upon payment of a redemption fee in excess of $500 million (as
at December 31, 1999). Unless such provisions were amended or waived, it was practically impossible for Canadian to

complete a merger with Air Canada since the cost of proceedmg without AMR's consent was simply too high.

31 Canadian had continued its efforts to seek out all possible solutions to its structural problems following the with-

drawal of the AirCo offer on November 5, 1999. While AMR indicated its willingness to provide a measure of support

by allowing a deferral of some of the fees payable to AMR under the Services Agreement, Canadian was unable to find

any investor willing to provide the liquidity necessary to keep Canadian operating while alternative solutions were

sought.

32 After 853350 made its offer, 853350 and Air Canada entered into discussions with AMR regarding the purchase

by 853350 of AMR's shareholding in CAIL as well as other matters regarding code shanng agreements and various ser-

vices provided to Canadian by AMR and its subsidiaries and affiliates. The parties reached an agreement on November

22, 1999 pursuant to which AMR agreed to reduce its potential damages claim for termination of the Services Agreement

by approximately 88%

33 On December 4, 1999, CAC's Board recommended acceptance of 853350's offer to its shareholders and on
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December 21, 1999, two days before the offer closed, 853350 received approval for the offer from the Competition Bur-

eau as well as clanfication from the Government of Canada on the proposed regulatory framework for the Canadian air-

line industry.

34 As noted above, Canadian's financial condition deteriorated further after the collapse of the AirCo Arrangement

transaction. In particular:

a) the doubts which were publicly raised as to Canadian's ability to survive made Canadian's efforts to secure ad-

ditional financing through vanous sale-leaseback transactions more difficult;

b) sales for future air travel were down by approximately 10% compared to 1998;

c) CAIL's liquidity position, which stood at approximately $ 84 million (consolidated cash and available credit)

as at September 30, 1999, reached a cntical point in late December, 1999 when it was about to go negative.

35 In late December, 1999, Air Canada agreed to enter into certain transactions designed to ensure that Canadian

would have enough liquidity to continue operating until thc scheduled completion of the 853350 take-over bid on Janu-

ary 4, 2000. Air Canada agreed to purchase rights to the Toronto-Tokyo route for $25 million and to a sale-leaseback ar-

I allgc111ent involving certain unencumbered aircraft and a (light simulator for total procccds of appioxin1ately $20 mil-

lion These transactions gave Canadian sufficient liqiiidity to continue operations through the holiday period.

36 If Air Canada had not provided thc approximate $45 million injection in Dcccmbcr 1999, Canadian would likely

have had to file for bankruptcy and cease all operations before the end of thc holiday travel season.

37 On January 4, 2000, with all conditions of its offer having been satisfied or waived, 853350 purchased approxim-

ately 82% of the outstanding shares of CAC. On January 5, 1999, 853350 completed the purchase of the preferred shares

of CAIL owned by Aurora. In connection with that acquisition, Canadian agreed to certain amendmcnts to the Services

Agreement reducmg the amounts payable to AMR in thc event of a termination of such agreement and, in addition, the

unanimous shareholders agreemcnt which gave AMR the right to require Canadian to purchase the CAIL preferred shares

under certain circumstances was terminated. These arrangements had the effect of substantially reducing the obstacles to

a restructuring of Canadian's debt and lease obligations and also significantly reduced the claims that AMR would be en-

titled to advance m such a restructuring.

38 Despite thc $45 million provided by Air Canada, Canadian's liquidity position remained poor. With January being

a traditionally slow month m the airline industry, further bridge financing was required in order to ensure that Canadian

would be able to operate while a debt restructuring transaction was being negotiated with creditors. Air Canada negoti-

ated an arrangement with the Royal Bank of Canada ("Royal Bank" ) to purchase a participation interest in the operating

credit facility made available to Canadian. As a result of this agreemcnt, Royal Bank agreed to extend Canadian's operat-

ing credit facility from $70 million to $ 120 million in January, 2000 and then to $ 145 million in March, 2000. Canadian

agreed to supplement the assignment of accounts receivable security originally securing Royal's $70 million facility with

a further Security Agreement securing certain unencumbered assets of Canadian in consideration for this increased credit

availability. Without the support of Air Canada or another financially sound entity, this increase in credit would not have

been possible.

39 Air Canada has stated publicly that it ultimately wishes to merge thc operations of Canadian and Air Canada, sub-

ject to Canadian completing a financial restructuring so as to permit Air Canada to complete thc acquisition on a finan-
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cially sound basis. This pre-condition has been emphasized by Air Canada since the fall of 1999.

40 Prior to the acquisition of majority control of CAC by 853350, Canadian's management, Board of Directors and

financial advisors had considered every possible alternative for restoring Canadian to a sound financial footing. Based

upon Canadian's extensive efforts over the past year in particular, but also the efforts since 1992 described above, Cana-

dian came to the conclusion that it must complete a debt restructuring to permit the completion of a full merger between

Canadian and Air Canada.

41 On February 1, 2000, Canadian announced a moratorium on payments to lessors and lenders. As a result of this

moratorium Canadian defaulted on the payments due under its various credit facilities and aircraft leases. Absent the as-

sistance provided by this moratorium, in addition to Air Canada's support, Canadian would not have had sufficient li-

quidity to continue operating until the completion of a debt restructuring.

42 Following implementation of the moratorium, Canadian with Air Canada embarked on efforts to restructure signi-

ficant obligations by consent. Thc further damage to public confidence which a CCAA filing could produce required Ca-

nadian to secure a substantial measure of creditor support in advance of any public filing for court protection

43 Bcforc the Petitioners started these CCAA proceedings, Air Canada, CAlL and lessors of 59 aircraft in its fleet

had rcachcd agreemeilt in principle on thc restructuring plan

44 Canadian and Air Canada have also been able to reach agreement with the remaining affected secured creditors,

being the holders of thc U S. $ 175 million Senior Secured Notes, due 2005, (thc "Senior Secured Notcholders") and with

several nia)or unsecured creditors in addition to AMR, such as Loyalty Management Group Canada inc

45 On March 24, 2000, faced with threatened proceedings by secured creditors, Canadian pebtioned under the

CCAA and obtained a stay of proceedings and related interim relief by Order of the Honourable Chief Justice Moore on

that same date. Pursuant to that Order, PriccwaterhouseCoopers, Inc. was appointed as the Monitor, and companion pro-

ceedings in the United States were authorized to be commenced.

46 Since that time, due to thc assistance of Air Canada, Canadian has been able to complete the restructuring of the

remaining fmancial obligations governing all aircraft to be retained by Canadian for future operations, These arrange-

ments were approved by this Honourable Court in its Orders dated April 14, 2000 and May 10, 2000, as described in fur-

ther detail below under the heading "The Restructuring Plan".

47 On April 7, 2000, this court granted an Order giving directions with respect to the filing of the plan, the calling

and holding of meetmgs of affected creditors and related matters.

48 On April 25, 2000 in accordance with the said Order, Canadian filed and served the plan (in its original form) and

the related notices and materials.

49 The plan was amended, in accordance with its terms, on several occasions, the form of Plan voted upon at the

Creditors'eetings on May 26, 2000 having been filed and served on May 25, 2000 (thc "Plan" ).

The Restructuring Plan

50 The Plan has three principal aims described by Canadian:

(a) provide near term liquidity so that Canadian can sustain operations;
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(b) allow for the return of aircraft not required by Canadian; and

(c) permanently adjust Canadian's debt structure and lease facilities to reflect the current market for asset values

and carrying costs in return for Air Canada providing a guarantee of the restructured obligations.

51 The proposed treatment of stakeholders is as follows.

1. Unaffected Secured Creditors- Royal Bank, CAIL's operating lender, is an unaffected creditor with respect to

its operating credit facility. Royal Bank holds security over CAIL's accounts receivable and most of CAIL's op-

erating assets not specifically secured by aircraft financiers or the Senior Secured Noteholders. As noted above,

arrangemcnts entered into between Air Canada and Royal Bank have provided CAIL with liquidity necessary for

it to continue operations since January 2000.

Also unaffected by the Plan are those aircraft lessors, conditional vendors and secured creditors holding security

over CAIL's aircraft who have entered into agreements with CAIL and/or Air Canada with respect to the restruc-

turing of CAIL's obligations. A number of such agreements, which were initially contained in the form of Icttcrs

of intent ("LOIs"), were cntcrcd into pnor to the commencement of the CCAA procccdings, while a total of 17

LOls were completed after that date. In its Second and Fourth Reports the Monitor ieported to the court on these

agreements Thc LOIs entered into after thc proceedings commenced were reviewed and approved by the court

on April 14, 2000 and May 10, 2000.

The basis of the LOIs with aircraft lessors was that the operating lease rates were reduced to fair market lease

rates or less, and the obligations of CAIL under the leases were either assumed or guaranteed by Air Canada

Where the aircraft was subject to conditional sale agreements or other secured indebtedness, the value of the sc-

curcd debt was reduced to the fail'arket value of the aircraft, and the mtcrcst rate payablc was reduced to cur-

rent market rates reflecting Air Canada's credit. CAIL's obligations under those agreements have also been as-

SU111ed or guaranteed by Air Canada. The claims of these creditors for reduced principal and mtercst amounts, or

reduced lease payments, are Affected Unsecured Claims under thc Plan. In a number of cases these claims have

been assigned to Air Canada and Air Canada disclosed that it would vote those claims in favour of thc Plan.

2. Affected Secured Creditors- The Affected Secured Creditors under thc Plan are the Senior Secured Notehold-

ers with a claim in the amount of US$ 175,000,000. The Senior Secured Noteholders are secured by a diverse

package of Canadian's assets, includmg its inventory of aircraft spare parts, ground equipment, spare engines,

flight simulators, leasehold interests at Toronto, Vancouver and Calgary airports, the shares in CRAL 98 and a

$53 million note payable by CRAL to CAIL.

The Plan offers thc Senior Secured Noteholders payment of 97 cents on the dollar. Thc deficiency is included in

thc Affected Unsecured Creditor class and the Senior Secured Notcholders advised the court they would be vot-

ing the deficiency in favour of the Plan.

3. Unaffected Unsecured Creditors-In the circular accompanying the November 11, 1999 853350 offer it was

stated that:

Thc Offeror intends to conduct the Debt Restructuring in such a manner as to seek to ensure that the union-

ized employees of Canadian, the suppliers of new credit (including trade credit) and the members of the fly-

ing public are left unaffected.
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The Offeror is of the view that the pursuit of these three principles is essential in order to ensure that the

long term value of Canadian is preserved.

Canadian's employees, customers and suppliers of goods and services are unaffected by the CCAA Order and

Plan.

Also unaffected are parties to those contracts or agreements with Canadian which are not being terminated by

Canadian pursuant to the terms of the March 24, 2000 Order,

4. Affected Unsecured Creditors- CAIL has identified unsecured creditors who do not fall into the above three

groups and listed these as Affected Unsecured Creditors under the Plan. They are offered 14 cents on the dollar

on their claims. Air Canada would fund this payment.

The Affected Unsecured Creditors fall into the following categories:

a. Claims of holders of or related to the Unsecured Notes (the "Unsecured Noteholders");

b, Claims in respect of certain outstanding or threatened litigation involving Canadian;

c. Claims arising from the termination, breach or repudiation of certain contracts, leases or agreements to

which Canadian is a party other than aircraft financing or lease arrangements,

d. Claims in respect of dcficicncies arising from the termination or rc-negotiation of aircraft financing or

lease arrangen1ents;

c. Claims of tax authoritics against Canadian; and

f Claims in respect of the under-secured or unsecured portion of amounts duc to the Senior Secured Note-

holders.

52 There are over $700 million of proven unsecured claims. Some unsecured creditors have disputed the amounts of
their claims for distribution purposes. These are in the process of determmation by the court-appointed Claims Officer

and subject to further appeal to the court. If the Claims Officer were to allow all of the disputed claims in full and this

were confirmed by the court, the aggregate of unsecured claims would be approximately $ 1.059 million.

53 The Monitor has concluded that if the Plan is not approved and implemented, Canadian will not be able to contin-

ue as a going concern and in that event, the only foreseeable alternative would be a liquidation of Canadian's assets by a

receiver and/or a trustee in bankruptcy. Under the Plan, Canadian's obligations to parties essential to ongoing operations,

including employees, customers, travel agents, fuel, maintenance and equipment suppliers, and airport authorities are in

most cases to be treated as unaffected and paid in full. In the event of a liquidation, those parties would not, in most

cases, be paid in full and, except for specific lien rights and statutory priorities, would rank as ordinary unsecured credit-

ors. The Monitor estimates that the additional unsecured claims which would arise if Canadian were to cease operations

as a going concern and be forced into liquidation would be in excess of $ 1.1 billion.

54 In connection with its assessment of the Plan, the Monitor performed a liquidation analysis of CAIL as at March

31, 2000 in order to estiliiate the amounts that might be recovered by CAIL's creditors and shareholders in the event of
disposition of CAIL's assets by a receiver or trustee. The Monitor concluded that a liquidation would result in a shortfall
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to certain secured creditors, including thc Senior Secured Notcholders, a recovery by ordinary unsecured creditors of
between one cent and three cents on the dollar, and no recovery by shareholders.

55 There are two vociferous opponents of the Plan, Resurgence Asset Management LLC ("Resurgence" ) who acts on

behalf of its and/or its affiliate client accounts and four shareholders of CAC. Resurgence is incorporated pursuant to the

laws of New York, U.S.A. and has its head office in White Plains, New York. It conducts an investment business special-
izing in high yield distressed debt Through a series of purchases of the Unsecured Notes commencing in April 1999, Re-

surgence clients hold $ 58,200,000 of the face value of or 58.2'zo of the notes issued. Resurgence purchased 7.9 111lllion

units in April 1999. From November 3, 1999 to December 9, 1999 it purchased an additional 20,850,000 units. From

January 4, 2000 to February 3, 2000 Resurgence purchased an additional 29,450,000 units.

56 Resurgence seeks declarations that: the actions of Canadian, Air Canada and 853350 constitute an amalgamation,
consolidation or merger with or into Air Canada or a conveyance or transfer of all or substantially all of Canadian's as-

sets to Air Canada; that any plan of arrangement involving Canadian will not affect Resurgence and directing thc repur-

chase of their notes pursuant to the provisions of their trust indenture and that thc actions of Canadian, Air Canada and

853350 are oppressive and unfairly prejudicial to it pursuant to section 234 of the Business Corporations Act.

57 Four shareholders of CAC also oppose the plan Neil Baker, a Toronto resident, acquired 132,500 common shares

at a cost of $83,475.00 on or about May 5, 2000. Mr. Baker sought to commence proceedings to "remedy an injustice to

tlic nllnority holders of the co111111on shares" Roger Midiaty, Michael Salter and Hal Mcthcral arc individual shaicholders
who werc added as parties at their request during thc piocccdings. Mr. Midiaty rcsidcs in Calgary, Alberta and holds 827
CAC shares which hc has held since 1994. Mr. Metheral is also a Calgary resident and holds approximately 14,900 CAC
shares in his RRSP and has held them since approximately 1994 or 1995. Mr. Salter is a resident of Scottsdalc, Arizona

and is the bcnelicial owner of 250 shares of CAC and is a Joint beneficial owner of 250 shares with his wife. Thcsc
shareholders will bc referred in the Decision throughout as the "Minonty Shareholders".

58 The Mmority Shareholders oppose the portion of the Plan that relates to the reorganization of CAIL, pursuant to

section 185 of the Alberta Business Corporations Aet ("ABCA"). They characterize the transaction as a cancellation of
issued shares unauthorized by section 167 of the ABCA or alternatively is a violation of section 183 of the ABCA. They
submit the application for the order of reorganization should be denied as being unlawful, unfair and not supported by the

evidence.

III. Analysis

59 Section 6 of the CCAA provides that:

6. Where a majority in number rcprescntmg two-thirds in value of thc creditors, or class of creditors, as the case may

be, present and voting cithcr in person or by proxy at the mccting or meetings thereof respectively held pursuant to

sections 4 and 5, or either of those sections, agree to any compromise or arrangement either as proposed or as altered

or modified at the meeting or meetings, the compromise or arrangement may be sanctioned by the court, and if so

sanctioned is binding

(a) on all the creditors or thc class of creditors, as the case may be, and on any trustee for any such class of cred-

itors, whether secured or unsecured, as thc case may be, and on the company; and

(b) in the case of a company that has made an authorized assignment or against which a receiving order has been

made under the Bankruptcy and Insolvency Act or is in the course of being wound up under the Winding-up and
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Restructuring Act, on the trustee in bankruptcy or liquidator and contributones of the company.

60 Prior to sanctioning a plan under the CCAA, the court must be satisfied in regard to each of thc following criteria:

(I) there must be compliance with all statutory requirements;

(2) all material filed and procedures carried out must be examined to determine if anything has been done or

purported to be done which is not authorized by the CCAA; and

(3) the plan must be fair and reasonable.

61 A leading articulation of this three-part test appears in Re Northland Properties Ltd, (1988), 73 C.B.R, (N,S,) 175

(B.C. S.C.) at 182-3, aff'd (1989), 73 C.B.R.(N.S.) 195 (B.C.C.A.) and has been regularly followed, see for example Re

Sammi Atlas inc, (1998), 3 C,B.R (4th) 171 (Ont. Gcn. Div. [Commercial List]) at 172 and Re T Eaton Co. (1999), 15

C B.R, (4th) 311 (Ont, S C.J [Commercial List]) at paragraph 7 Each of these criteria are reviewed in turn below

I. Statutory Requirement»

62 Some of the matters that may be considered by the court on an application for approval of a plan of compl'oliiise

and arrangement include,

(a) the applicant comes within thc definition of "debtor company" in section 2 of the CCAA;

(b) thc applicant or affiliated debtor companies have total claims within the meamng of section 12 of the CCAA

in excess of $ 5,000,000;

(c) the notice calling the meeting was sent in accordance with the order of the court;

(d) the creditors were properly classified;

(e) the meetings of creditors were properly constituted;

(f) the voting was properly carried out; and

(g) the plan was approved by the requisite double majority or majorities.

63 I find that the Petitioners have complied with all applicable statutory requirements. Specifically:

(a) CAC and CAIL are insolvent and thus each is a "debtor company" within the meaning of section 2 of the

CCAA. This was established in the affidavit evidence of Douglas Carty, Senior Vice President and Chief Finan-

cial Officer of Canadian, and so declared in the March 24, 2000 Order in these proceedings and confirmed in the

testimony given by Mr. Carty at this hearing.

(b) CAC and CAIL have total claims that would be claims provable in bankruptcy within the meaning of section
12 of the CCAA in excess of $5,000,000.

(c) In accordance with the April 7, 2000 Order of this court, a Notice of Meeting and a disclosure statement

(which included copies of the Plan and the March 24 and April 7 Orders of this court) were sent to the Af-th . th

fected Creditors, the directors and officers of the Petitioners, the Monitor and persons who had served a Notice
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of Appearance, on April 25, 2000.

(d) As confirmed by thc May 12, 2000 ruling of this court (leave to appeal denied May 29, 2000), the creditors
have been properly classified.

(e) Further, as detailed m the Monitor's Fifth Report to the Court and confirmed by the Junc 14, 2000 decision of
this court in respect of a challenge by Resurgence Asset Management LLC ("Resurgence" ), the meetings of
creditors were properly constituted, the voting was properly carried out and the Plan was approved by the re-

quisite double majorities in each class. The composition of the majority of the unsecured creditor class is ad-

dressed below under the heading "Fair and Reasonable".

2. Matters Unauthorized

64 This cnterion has not been widely discussed in thc reported cases. As recognized by Blair J, in Olympia ck York

Developments Ltd. v. Royal Trust Co. (1993), 17 C.13.R. (3d) 1 (Ont. Gen. Div.) and Farley J in Re Cadillac Fairview
/nc. (February 6, 1995), Doc. H348/94 (Ont. Gcn. Div. [Commercial List]), within the CCAA process thc court must rely
on thc reports of the Monitor as well as thc parties in ensuring nothing contrary to the CCAA has occurred or is contem-

plated by thc plan.

65 In this proceeding, the dissenting groups have raised two matters which in their view are unauthorized by thc

CCAA: firstly, thc Minonty Shareholders of CAC suggested the proposed share capital reorganization of CAIL is illegal

under thc ABCA and Ontario Securities Commission Policy 9 1, and as such cannot be authonzcd undci thc CCAA and

secondly, certain unsecured creditors suggested that thc form of release contained in thc Plan goes beyond the scope of
release permitted under thc CCAA.

a, Legality ofproposed share capii'al reorganization

66 Subsection 185(2) of the ABCA provides:

(2) If a corporation is subject to an order for reorganization, its articles may be amended by thc order to effect any

change that might lawfully be made by an amendment under section 167.

67 Sections 6.1(2)(d) and (c) and Schedule "D" of the Plan contemplate that:

a. All CAIL common shares held by CAC will be converted into a single retractable share, which will then be retrac-

ted by CAIL for $ 1.00; and

b. All CAIL preferred shares held by 853350 will be converted into CAIL common shares.

68 The Articles of Reorganization in Schedule "D" to the Plan provide for the followmg amendments to CAIL's Art-

icles of Incorporation to effect the proposed reorganization:

(a) consolidating all of the issued and outstanding common shares into one common share;

(b) rcdesignating the existing common shares as "Retractable Shares" and changing the rights, pnvilegcs, re-

strictions and conditions attaching to the Rctractablc Shares so that the Retractable Shares shall have attached

thereto the nghts, privileges, restrictions and conditions as sct out in the Schedule of Share Capital;
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(c) cancelling the Non-Voting Shares in the capital of the corporation, none of which are currently issued and

outstanding, so that the corporation is no longer authorized to issue Non-Voting Shares;

(d) changing all of the issued and outstanding Class B Preferred Shares of the corporation into Class A Preferred

Shares, on the basis of one (1) Class A Preferred Share for each one (1) Class B Preferred Share presently issued

and outstanding;

(e) redesignating the existing Class A Preferred Shares as "Common Shares" and changing the rights, privileges,

restrictions and conditions attaching to the Common Shares so that the Common Shares shall have attached

thereto the rights, privileges, restrictions and conditions as set out in the Schedule of Share Capital; and

(f) cancelling the Class B Preferred Shares in the capital of the corporation, none of which are issued and out-

standing after the change in paragraph (d) above, so that thc corporation is no longer authorized to issue Class B
Preferred Shares;

Section 167 of the ABCA

69 Reorganizations under section 185 of the ABCA are subject to two
preconditions'.

The corporation must bc "subject to an order for re-organization"; and

b The proposed amendments must otherwise bc permitted under section 167 of the ABCA,

70 The parties agreed that an order of this court sanctioning the Plan would satisfy the first condition.

71 Thc relevant portions of section 167 provide as follows:

167(1) Subject to sections 170 and 171, the articles of a corporation may by special resolution be amended to

(e) change the designation of all or any of its shares, and add, change or remove any rights, privileges, restric-

tions and conditions, including rights to accrued dividends, in respect of all or any of its shares, whether issued

or unissued,

(f) change the shares of any class or series, whether issued or unissued, into a different number of shares of the

same class or series into the same or a different number of shares of other classes or series,

(g. 1) cancel a class or series of shares where there are no issued or outstanding shares of that class or series,

72 Each change in the proposed CAIL Articles of Reorganization corresponds to changes permitted under s. 167(1)
of the ABCA, as follows

Proposed Amendment in Schedule "D" Subsection 167(1),ABCA

(a) —consolidation of Common Shares 167(1)(f)

(b) —change of designation and rights 167(1)(e)

(c) —cancellation 167(1)(g.1)

(d) —change in shares 167(1)(f)
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(e) —change of designation and rights 167(1)(e)

(f) —cancellation 1 67(1)(g.l)

73 The Minority Shareholders suggested that the proposed reorganization effectively cancels their shares in CAC
As the above review of the proposed reorganization demonstrates, that is not the case. Rather, the shares of CAIL are be-
ing consolidated, altered and then retracted, as permitted under section 167 of the ABCA. I find the proposed reorganiza-
tion of CAIL's share capital under the Plan docs not violate section 167.

74 In R. Dickerson et al, Proposals for a New Business Corporation Lawfor Canada, Vol. 1: Commentary (the "Dick-
erson Rcport" ) regarding the then proposed Canada Business Cotporations Act, the identical section to section 185 is de-

scribed as having been mserted with the object of cnablmg the "court to effect any ncccssary amendment of the articles
of the corporation in order to achieve the objective of the reorganization without having to comply with the formalities of
the Draft Act, particularly shareholder approval of the proposed amendment".

75 The architects of thc business corporation act model which the ABCA follows, expressly contcmplatcd reorganiz-
ations in which the insolvent corporation would eliminate the interest of common shareholders. Thc cxamplc given in thc
Dickerson Rcport of a reorganization is very similar to that proposed in thc Plan:

For example, thc reorganization of an insolvent corporation may require the following steps. first, reduction or even
c1linlfla1,1011 of the intcrcst of the common shareholders, second, relegation of thc pi ef'erred shareholders to the status
of common shareholders, and third, relegation of the sccurcd debenture holders to the status of either unsecured
Notcholdcis or prcfcrrcd shareholders

76 The rationale for allowing such a reorganization appears plain; the corporation is insolvent, which means that on

liquidation thc shareholders would get nothing. In those circumstances, as described further below under the heading
"Fair and Reasonable", there is nothing unfair or unreasonable in the court effecting changes in such situations without
shareholder approval. Indeed, it would be unfair to the creditors and other stakeholders to permit thc sharcholdcrs (whose
interest has the lowest priority) to have any ability to block a reorganization.

77 The Petitioners werc unable to provide any case law addressing the use of section 185 as proposed under the Plan.
They relied upon the decisions of Re Royal Oak Mines Pnc. (1999), 14 C.B.R. (4th) 279 (Ont, S.C.J. [Commercial List])
and T Eaton Co., supra in which Farley J.of the Ontaino Superior Court of Justice emphasized that shareholders are at
the bottom of the hierarchy of interests in liquidation or liquidation related scenarios.

78 Section 185 provides for amendment to articles by court order. I scc no requirement in that section for a meeting
or vote of shareholders of CAIL, quite apart from shareholders of CAC. Further, dissent and appraisal rights are ex-
pressly removed m subsection (7). To require a meeting and vote of shareholders and to grant dissent and appraisal rights
in circumstances of insolvency would frustrate the object of section 185 as described in the Dickerson Report.

79 In the circumstances of this case, where the majority shareholder holds 82'ro of the shares, the requirement of a
special resolution is meaningless. To require a vote suggests the shares have value. They do not. The formalities of thc
ABCA serve no useful purpose other than to frustrate the reorganization to the detriment of all stakeholders, contrary to
the CCAA.

Section l83 of fhe ABCA

80 The Mtnonty Shareholders argued in thc alternative that if the proposed sharc reorganization of CAIL were not a
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cancellation of their shares in CAC and therefore allowed under section 167 of the ABCA, it constituted a "sale, lease, or

exchange of substantially all the property" of CAC and thus required the approval of CAC shareholders pursuant to sec-

tion 183 of the ABCA. The Minonty Shareholders suggested that the common shares in CAIL were substantially all of
the assets of CAC and that all of those shares were being "exchanged" for $ 1.00.

81 I disagree with this creative characterization. The proposed transaction is a reorganization as contemplated by

section 185 of the ABCA As recognized in Savage v. Amoco Acquisition Co. (1988), 68 C.B.R.(N.S.) 154 (Alta. C A.)
aff'd (1988), 70 C.B R. (N.S.) xxxii (S,C.C.), the fact that the same end might be achieved under another section does not

exclude the section to be relied on. A statute may well offer several alternatives to achieve a similar end,

Ontario Securities Commi ssi on Policy 9.I

82 The Minority Shareholders also submitted the proposed reorganization constitutes a "related party transaction"

under Policy 9.1 of thc Ontario Securities Commission. Under the Policy, transactions are subject to disclosure, minonty

approval and formal valuation requirements which have not been followed here. The Minority Shareholders suggested

that the Petitioners were therefore in breach of the Policy unless and until such time as the court is advised of the relevant

requirements of the Policy and grants its approval as provided by the Policy.

83 These shareholders asserted that in the absence of evidence of the going concern value of CAIL so as to determ-

ine whether that value exceeds the rights of the Preferred Shares of CAIL, the Court should not waive compliance with

the Policy.

84 To the extent that this reorganization can bc considered a "related party transaction", I have found, for the reasons

discussed below under the heading "Fair and Reasonable", that the Plan, including the proposed reorganization, is fair

and reasonable and accordingly I would waive the requirements of Policy 9.1.

b. Release

85 Resurgence argued that the release of directors and other third parties contained in the Plan does not comply with

the provisions of the CCAA.

86 The release is contained in section 6.2(2)(ii) of the Plan and states as follows:

As of the Effective Date, each of the Affected Creditors will be deemed to forever release, waive and discharge all

claims, obligations, suits, judgments, damages, demands, debts, rights, causes of action and liabilities ..that are based

in whole or in part on any act, omission, transaction, event or other occurrence taking place on or prior to the Effect-
ive Date in any way relating to the Applicants and Subsidiaries, the CCAA Proceedings, or the Plan against:(i) The

Applicants and Subsidiaries; (ii) The Directors, Officers and employees of the Applicants or Subsidiaries in each

case as of the date of filing (and in addition, those who became Officers and/or Directors thereafter but prior to the

Effective Date); (iii) The former Directors, Officers and employees of the Applicants or Subsidiaries, or (iv) the re-

spective current and former professionals of the entities in subclauses (1) to (3) of this s.6.2(2) (including, for greater

certainty, the Monitor, its counsel and its current Officers and Directors, and current and former Officers, Directors,

employees, shareholders and professionals of the released parties) acting in such capacity.

87 Prior to 1997, the CCAA did not provide for compromises of claims against anyone other than the petitioning

company. In 1997, section 5.1 was added to the CCAA. Section 5.1 states;

5.1 (I) A compromise or arrangement made in respect of a debtor company may include in its terms provision
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for the compromise of claims against directors of the company that arose before the commencement of proceed-

ings under this Act and relate to thc obligations of the company where the directors are by law liable in their ca-

pacity as directors for the payment of such obligations.

(2) A provision for the compromise of claims against directors may not include claims that:

(a) relate to contractual rights of one or more creditors; or

(b) are based on allegations of misrepresentations made by directors to creditors or of wrongful or oppress-

ive conduct by directors.

(3) Thc Court may declare that a claim against directors shall not be compromised if it is satisfied that thc com-

promise would not be fair and reasonable in the circumstances.

88 Resurgence argued that the form of rclcase does not comply with section 5.1 of the CCAA insofar as it applies to

individuals beyond directors and to a broad spectrum of claims beyond obligations of the Petitioners for which their dir-

ectors are "by law liable". Resurgence submitted that the addition of section 5.1 to the CCAA constituted an exception to

a long standing principle and urged the court to therefore interpret s. 5.1 cautiously, if not narrowly. Resurgence relied on

Crabtree (Successton de) c. Bcnrette, [1993] I S.C.R. 1027 (S.C.C.) at 1044 and Bi uce Agro Foods Inc, v, Everfresh

Beverages inc (Aeceiver of) (1996), 45 C,B,R. (3d) 169 (Ont. Gcn. Div ) at para 5 in this regard.

89 With respect to Resurgence's complaint regarding the breadth of the cla1111s covered by the release, the Petitioners

asserted that the rclcase is not intcndcd to override section 5.1(2). Canadian suggested this can be expressly incorporated

into the form of rclcasc by adding the words "excluding the claims excepted by s. 5. l(2) of the CCAA" immediately prior

to subsection (iii) and clanfying the language in Section 5 1 of thc Plan. Canadian also acknowlcdgcd, in response to a

concern raised by Canada Customs and Rcvcnue Agency, that in accordance with s, 5.1(1) of the CCAA, directors of
CAC and CAIL could only bc rclcased from liability arising before March 24, 2000, the date these proceedings com-

menced. Canadian suggested this was also addressed in thc proposed amendment. Canadian did not address the propncty
of including individuals in addition to directors in the form of release.

90 In my view it is appropriate to amend thc proposed release to expressly comply with section 5. 1(2) of the CCAA

and to clarify Section 5 I of the Plan as Canadian suggested in its brief. The additional language suggested by Canadian

to achieve this result shall be included in the form of order. Canada Customs and Revenue Agency is apparently satisfied

with the Petitioners'cknowledgement that claims against directors can only be released to the date of commencement of
proceedings under the CCAA, having appeared at this hearing to strongly support the sanctioning of the Plan, so I will

not address this concern further.

91 Resurgence argued that its claims fell within the categories of excepted claims in section 5.1(2) of the CCAA and

accordingly, its concern in this regard is removed by this amendment. Unsecured creditors JHHD Aircraft Leasing No. I

and No. 2 suggested there may be possible wrongdoing in the acts of thc directors during the restructuring process which

should not be immune from scrutiny and in my view this complaint would also be caught by the exception captured in

the amendment

92 While it is true that section 5.2 of the CCAA docs not authorize a release of claims against third parties other than

directors, it does not prohibit such rclcascs either. The amended terms of the release will not prcvcnt claims from which

the CCAA expressly prohibits release. Aside from thc complaints of Resurgence, which by their own submissions are ad-
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dressed in the amendment I have directed, and the complaints of JHHD Aircraft Leasing No. 1 and No. 2, which would

also be addressed in the amendment, the terms of the release have been accepted by the requisite majority of creditors

and I am loathe to further disturb the terms of the Plan, with one exception.

93 Amex Bank of Canada submitted that the form of release appeared overly broad and might compromise unaf-

fected claims of affected creditors. For further clarification, Amex Bank of Canada's potential claim for defamation is un-

affected by the Plan and I am prepared to order Section 6.2(2)(ii) be amended to reflect this specific exception.

3. Fair anrl Reasonable

94 In determining whether to sanction a plan of arrangement under the CCAA, the court is guided by two funda-

mental concepts; "fairness" and "reasonableness". While these concepts are always at the heart of the court's exercise of
its discretion, their meanings are necessarily shaped by the unique circumstances of each case, within the context of the

Act and accordingly can be difficult to distill and challenging to apply. Blair J. described these concepts in Olympia ct!

York Developments Ltd v Royal Trust Co., supra, at page 9:

"Fairness" and "reasonableness" are, in my opinion, the two keynote concepts underscoring the philosophy and

workings of the Companies'reditors Arrangement Act. Fairness is the quintessential expression of the court's equit-

able jurisdiction —although the junsdiction is statutory, the broad discretionary powers given to the judiciary by thc

legislation which make its exercise an exercise in equity —and "reasonableness" is what lends objectivity to the pro-

cess,

95 The lcgislatio», while conferring broad discretion on the court, offers little guidance. However, the court is as-

sisted in thc exercise of its discretion by the purpose of the CCAA: to facilitate the reorganization of a debtor company

for the benefit of the company, its creditors, shareholders, employees and, in many mstances, a much broader constitu-

ency of affected persons. Parliament has recognized that reorganization, if commercially feasible, is in most cases prefer-

able, economically and socially, to liquidation: Norcen Energy Resources Ltd. v, Oakwood Petroleums Ltd. (1988),
[1989]2 W.W.R. 566 (Alta, Q.B,) at 574; Atortlrland Properties Ltd. v. ExcelsiorLife Insurance Co, of Canada, [1989]3

W,W.R. 363 (B.C.C.A ) at 368.

96 The sanction of the court of a creditor-approved plan is not to be considered as a rubber stamp process. Although

the majonty vote that brings the plan to a sanction heanng plays a significant role in the court's assessment, the court will

consider other matters as are appropriate in light of its discretion. In the unique circumstances of this case, it is appropri-

ate to consider a number of additional matters:

a, Thc composition of the unsecured vote;

b, What creditors would receive on liquidation or bankruptcy as compared to the Plan;

c. Alternatives available to the Plan and bankruptcy;

d. Oppression;

e. Unfairness to Shareholders of CAC, and

f. The public mterest.
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a. Composition of'the unsecured vote

97 As noted above, an important measure of whether a plan is fair and reasonable is the parties'pproval and the de-

gree to which it has been given. Creditor support crcatcs an inference that the plan is fair and reasonable because the as-

senting creditors believe that their interests are treated equitably under the plan. Moreover, it creates an inference that the

arrangemcnt is economically feasible and therefore reasonable because the creditors are in a better position then the

courts to gauge business risk. As stated by Blair J. at page 11 of Olympia ck York Developments Ltd, supi.a.

As other courts have done, I observe that it is not my function to second guess the business people with respect to thc

"business" aspect of the Plan or descending into the negotiating arena or substituting my own view of what is a fair

and reasonable compromise or arrangement for that of the business judgment of thc participants. The parties them-

selves know best what is m their intcrcsts in those areas.

98 However, given the manner of voting under the CCAA, the court must be cognizant of the treatment of minorities

within a class: see for example Re Quintette Coal Ltd. (1992), 13 C B R. (3d) 146 (B.C. S C ) and Re Alabama, Vew Or-

leans, Texas ck Pacific Junct~on Railway (1890), 60 L.J. Ch. 221 (Eng. C.A.), The court can address this by ensuring

creditors'laims are properly classified. As well, it is sometimes appropriate to tabulate thc vote of a particular class so

the results can be assessed from a fairncss perspective. In this case, the classification was challenged by Resurgence and

I dismissed that application. Thc vote was also tabulated in this case and the results dcmonstratc that the votes of Air

Canada and thc Senior Secured Noteholders, who voted their deficiency in thc unsecured class, were decisive

99 The results of the unsccurcd vote, as reported by the Monitor, are:

1. For the resolution to approve the Plan: 73 votes (65% iil number) lepi'csellting $494,762,304 in claims (76%
in value),

2. Against the resolution. 39 votes (35% in number) rcprcscnting $ 156,360,363 in claims (24% in value), and

3. Abstentions: 15 representing $968,036 in value.

100 The voting results as reported by the Monitor were challenged by Resurgence. That application was disnussed.

101 The members of each class that vote in favour of a plan must do so in good faith and thc majority within a class

must act without coercion m their conduct toward the minority. When asked to assess fairness of an approved plan, the

court will not countenance secret agrcemcnts to vote m favour of a plan secured by advantages to the creditor: see for ex-

ample, Hochberger v. Rittenberg (1916), 36 D.L.R. 450 (S.C.C.)

102 In Re Northland Properties Ltd. (1988), 73 C,B,R, (N,S.) 175 (B.C, S.C.) at 192-3 affd (1989), 73 C.B R. (N.S,)
195 (B.C. C.A.), dissenting priority mortgagces argued the plan violated the pnnctple of equality due to an agreemcnt

between the debtor company and another pnority mortgagee which essentially amounted to a preference in exchange for

voting in favour of the plan. Trainor J. found that the agreement was freely disclosed and commercially reasonable and

went on to approve the plan, using the three part test. The British Columbia Court of Appeal upheld this result and in

commenting on thc minonty complaint McEachern J.A. stated at page 206:

In my view, the obvious benefits of settling rights and keeping thc enterprise together as a going concern far out-

weigh the deprivation of thc appellants'holly illusory rights. In this connection, the learned chambers judge said at

p.29:
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I turn to the question of the right to hold the property after an order absolute and whether or not this is a demal

of something of that significance that it should affect these proceedings. There is in the material before me some

evidence of values. There are the principles to which I have referred, as well as to thc rights of majorities and

the rights of minorities.

Certainly, those minority rights are there, but it would seem to me that in view of the overall plan, in view of the

speculative nature of holding property in the light of appraisals which have been given as to value, that this right

is something which should be subsumed to the benefit of the majority.

103 Resurgence submitted that Air Canada manipulated the indebtedness of CAIL to assure itself of an affirmative

vote. I disagree. I previously ruled on the validity of the deficiency when approving the LOIs and found the deficiency to

be valid. I found there was consideration for the assignment of the deficiency claims of the various aircraft financiers to

Air Canada, namely the provision of an Air Canada guarantee which would otherwise not have been available until plan

sanction. The Monitor reviewed the calculations of the deficiencies and deter mined they were calculated in a reasonable

manner. As such, the court approved those transactions. If the deficiency had instead reiiiained with the aircraft financi-

ers, it is reasonable to assume those claims would have been voted in favour of the plan. Further, it would have been en-

tirely appropriate under the circumstances for the aircraft financiers to have retained the deficiency and agreed to vote in

favour ol the Plan, with the same result to Resurgence. That the financiers did not choose this method was explained by

the testimony of Mr. Carty and Robert Peterson, Chief Financial Officer for Air Canada; quite simply it amounted to a

desire on behalf of these creditors to shift thc "deal risk" associated with thc Plan to Air Canada, The agreement reached

with thc Senior Secured Noteholders was also disclosed and thc challenge by Resurgence regarding their vote in the un-

secured class was dismissed There is nothing inappropriate in the voting of the deficiency claims of Air Canada or the

Senior Secured Noteholders in the unsecured class. There is no evidence of secret vote buying such as discussed in Re

%or thland Pr operttes Ltd.

104 If the Plan is approved, Air Canada stands to profit in its operation I do not accept that the deficiency claims

were devised to dominate the vote of the unsecured creditor class, however, Air Canada, as funder of the Plan is morc

motivated than Resurgence to support it. This divergence of views on its own does not amount to bad faith on the part of
Air Canada Resurgence submitted that only the Unsecured Noteholders received 14 cents on the dollar. That is not ac-

curate, as demonstrated by the list of affected unsecured creditors included earlier in these Reasons, The Senior Secured

Noteholders did receive other consideration under the Plan, but to suggest they were differently motivated suggests that

those creditors did not ascribe any value to their unsecured claims, There is no evidence to support this submission,

105 The good faith of Resurgence in its vote must also be considered. Resurgence acquired a substantial amount of
its claim after the failure of the Onex bid, when it was aware that Canadian's financial condition was rapidly deteriorat-

ing. Thereafter, Resurgence continued to purchase a substantial amount of this highly distressed debt. While Mr. Sym-

ington maintained that he bought because he thought the bonds were a good investment, he also acknowledged that one

basis for purchasing was the hope of obtaining a blocking position sufficient to veto a plan in the proposed debt restruc-

turing. This was an obvious ploy for leverage with the Plan proponents

106 The authorities which address mmority creditors'omplaints speak of "substantial injustice" (Re Ireddy Motor

Inns I.td. (1992), 13 C B.R. (3d) 245 (N.S. C.A ), "confiscation" of rights (Re Campeau Corp (1992), 10 C.B.R, (3d) 104

(Ont. Gen. Div.); Re StryDome Corp. (March 21, 1999), Doc. 98-CL-3179 (Ont. Gen. Div. [Commercial List])) and ma-

jorities "feasting upon" the rights of the minority (Re Quintette Coat Ltd (1992), 13 C.B.R. (3d) 146 (B.C. S.C.). Al-

though it cannot be disputed that the group of Unsecured Noteholders represented by Resurgence are being asked to ac-
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cept a significant reduction of their claims, as are all of the affected unsecured creditors, I do not see a "substantial in-

justice", nor view their rights as having been "confiscated" or "feasted upon" by being required to succumb to the wishes

of the majority in their class. No bad faith has been demonstrated in this case. Rather, the treatment of Resurgence, along

with all other affected unsecured creditors, represents a reasonable balancing of interests While the court is directed to

consider whether there is an injustice being worked within a class, it must also determine whether thcrc is an injustice
with respect the stakeholders as a whole. Even if a plan might at first blush appear to have that effect, when viewed in re-

lation to all other parties, it may nonetheless be considered appropriate and be approved; Algoma Steel Corp. v. Royal
Bank (1992), 11 C.B.R.(3d) 1 (Ont. Gen Div.) and Re Northland Properties Ltd., supra at 9.

107 Further, to the extent that greater or discrete motivation to support a Plan may be seen as a conflict, the Court

should take this same approach and look at the creditors as a whole and to the objecting creditors specifically and de-

termine if their rights are compromised in an attempt to balance interests and have the pam of compromise borne equally.

108 Resurgence represents 58.2% of the Unsecured Noteholders or $96 million m claims. The total clali11 of thc Un-

secured Noteholders ranges from $ 146 million to $ 161 million. The affected unsecured class, excluding aircraft finan-

cing, tax claims, the notcholders and claims under $ 50,000, ranges from $ 116.3 million to $449.7 million depending on

the resolutions of certain claims by the Claims Officer. Resurgence represents between 15.7% — 35% of that portion of
the class.

109 The total affected unsccurcd claims, excluding tax claims, but including aircraft financing and noteholder claims

including the unsecured portion of thc Senior Secured Notes, ranges from $673 million to $ 1,007 million. Resurgence

represents between 9 5% — 14.3% of the total affected unsecured creditor pool. These percentages indicate that at its very

highest in a class excluding Air Canada's assigned claims and Senior Secured's deficiency, Resurgence would only rep-

resent a maximum of 35% of the class In the larger class of affcctcd unsccurcd it is significantly less Viewed in relation

to the class as a whole, there is no injustice being worked against Rcsurgcncc,

110 The thrust of the Resurgence submissions suggests a mistaken belief that they will gct 111orc than 14 cents on li-

quidation. This is not borne out by the evidence and is not reasonable in the context of the overall Plan.

b, Receipts on liquidation or bankruptcy

111 As noted above, the Monitor prepared and circulated a report on the Plan which contained a summary of a li-

quidation analysis outlining the Monitor's projected realizations upon a liquidation of CAIL ("Liquidation Analysis" ).

112 The Liquidation Analysis was based on: (1) the draft unaudited financial statements of Canadian at March 31,
2000; (2) the distress values reported m independent appraisals of aircraft and aircraft related assets obtained by CAIL in

January, 2000, (3) a review of CAIL's aircraft leasmg and financing documents; and (4) discussions with CAIL Manage-

illellt.

113 Prior to and during thc application for sanction, the Monitor responded to various requests for inforl11ation by

parties involved In particular, thc Monitor provided a copy of the Liquidation Analysis to those who requested it. Cer-

tain of the parties involved requested the opportunity to question the Monitor further, particularly in respect to the Li-

quidation Analysis and this court directed a process for the posing of those questions.

114 While there were numerous questions to which the Monitor was asked to respond, there were several areas in

which Resurgence and the Minority Shareholders took particular issue: pension plan surplus, CRAL, international routes

and tax pools. The dissenting groups asserted that these assets represented overlooked value to the company on a liquida-
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tion basis or on a going concern basis.

Pension Plan Surplus

115 The Monitor did not attribute any value to pension plan surplus when it prepared the Liquidation Analysis, for

the following reasons:

1) The summaries of the solvency surplus/deficit positions indicated a cumulative net deficit position for the

seven registered plans, after consideration of contingent liabilities;

2) The possibility, based on the previous splitting out of the seven plans from a single plan in 1988, that the

plans could be held to be consolidated for financial purposes, which would remove any potential solvency sur-

plus since the total estimated contingent liabilities exceeded the total estimated solvency surplus;

3) The actual calculations were prepared by CAIL's actuaries and actuaries representing the unions could con-

clude liabilities were greater; and

4) CAIL did not have a legal opinion confirming that surpluses belonged to CAIL.

116 The Monitor concluded that the entitlement question would most probably have to be settled by negotiation and/

or litigation by the parties For those reasons, the Monitor took a conservative view and did not attribute an asset value to

pension plans in the Liquidation Analysis. The Monitor also did not include in the Liquidation Analysis any amount in

respect of the claim that could be made by members of the plan where there is an apparent deficit after deducting contin-

gent liabilities.

117 The issues in connection with possible pension surplus are: (I) the true amount of any of the available surplus;

and (2) the entitlement of Canadian to any such amount,

118 It is acknowledged that surplus prior to termination can be accessed through employer contribution holidays,

which Canadian has taken to the full extent permitted. However, there is no basis that has been established for any sur-

plus being available to be withdrawn from an ongoing pension plan. On a pension plan termination, the amount availablc

as a solvency surplus would first have to be further reduced by various amounts to determine whether there was in fact

any true surplus available for distribution, Such reductions include contingent benefits payable in accordance with the

provisions of each respective pension plan, any extraordinary plan wind up cost, the amounts of any contribution holi-

days taken which have not been reflected, and any litigation costs.

119 Counsel for all of Canadian's uniomzed employees confirmed on the record that the respective union represent-

atives can be expected to dispute all of these calculations as well as to dispute entitlement.

120 There is a suggestion that there might be a total of $40 million of surplus remaining from all pension plans after

such reductions arc taken into account. Apart from the issue of entitlement, this assumes that the plans can be treated

separately, that a surplus could in fact be realized on liquidation and that the Towers Perrin calculations are not chal-

lenged. With total pension plan assets of over $2 billion, a surplus of $40 million could quickly disappear with relatively

minor changes in the market value of thc securities held or calculation of liabilities. In the circumstances, given all the

variables, I find that the existence of any surplus is doubtful at best and I am satisfied that the Monitor's Liquidation Ana-

lysis ascribing it zero value is reasonable in this circumstances.
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CRAL

121 The Monitor's liquidation analysis as at March 31, 2000 of CRAL determined that in a distress situation, after

payments were made to its creditors, there would be a deficiency of approximately $ 30 million to pay Canadian Region-
al's unsecured creditors, which include a claim of approximately $ 56.5 million due to Canadian In arriving at this con-

clusion, thc Monitor reviewed internally prepared unaudited financial statements of CRAL as of March 31, 2000, the

Houlihan Lokey Howard and Zukin, distress valuation dated January 21, 2000 and the Simat Hclliesen and Eichncr valu-

ation of selected CAIL assets dated January 31, 2000 for certain aircraft related materials and engines, rotables and

spares. The Avitas Inc., and Avmark Inc. reports were used for thc distress values on CRAL's aircraft and the CRAL air-

craft lease documentation. The Monitor also performed its own analysis of CRAL's liquidation value, which involved

analysis of the reports provided and details of its analysis were outlined in the Liquidation Analysis.

122 For the purpose of thc Liquidation Analysis, the Monitor did not consider other airlines as comparable for evalu-

ation purposes, as the Monitor's valuation was performed on a distressed sale basis. The Monitor further assumed that

without CAIL's national and international network to feed traffic into and a source of standby financing, and considering

the inevitable negative publicity which a failure of CAIL would produce, CRAL would immediately stop operations as

well.

123 Mr. Peterson testified that CRAL was worth $260 million to Air Canada, based on Air Canada being a special

buyer who could integrate CRAL, on a going concern basis, into its network. The Liquidation Analysis assumed the win-

dup of each of CRAL and CAIL, a completely different scenario.

124 There is no evidence that there was a potential purchaser for CRAL who would bc prcparcd to acquirc CRAL or

the operations of CRAL 98 for any significant sum or at all. CRAL has value to CAIL, and in turn, could provide value

to Air Canada, but this value is attributablc to its ability to feed traffic to and take traffic from thc national and interna-

tional service operated by CAIL. In my view, the Monitor was aware of these features and properly considered these

factors in assessing thc value of CRAL on a liquidation of CAIL.

125 If CAIL were to cease operations, thc evidence is clear that CRAL would be obliged to do so as well immedi-

ately. Thc travelling public, shippers, trade suppliers, and others would make no distinction between CAIL and CRAL

and there would be no going concern for Air Canada to acquire,

/ntennational Routes

126 The Monitor ascribed no value to Canadian's international routes in thc Liquidation Analysis. In discussions

with CAIL management and experts available in its aviation group, the Monitor was advised that international routes are

unassignable licenses and not property rights. They do not appear as assets in CAIL's financials. Mr. Carty and Mr.

Peterson explained that routes and slots are not treated as assets by airlines, but rather as rights in the control of the Gov-

ernment of Canada. In the event of bankruptcy/receivership of CAIL, CAIL's trustee/receiver could not sell them and ac-

cordingly they are of no value to CAIL.

127 Evidence was led that on June 23, 1999 Air Canada made an offer to purchase CAIL's international routes for

$400 million cash plus $ 125 million for aircraft spares and inventory, along with the assumption of certain debt and lease

obligations for the aircraft required for the international routes. CAIL evaluated the Air Canada offer and concluded that

the proposed purchase price was insufficient to permit it to continue carrying on business in the absence of its interna-

tional routes. Mr. Carty testified that something in the range of $2 billion would be required.
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128 CAIL was in desperate need of cash in mid December, 1999. CAIL agreed to sell its Toronto —Tokyo route for

$25 million. The evidence, however, indicated that the price for the Toronto —Tokyo route was not derived from a valu-

ation, but rather was what CAIL asked for, based on its then-current cash flow requirements. Air Canada and CAIL ob-

tained Government approval for the transfer on December 21, 2000.

129 Resurgence complained that despite this evidence of offers for purchase and actual sales of international routes

and other evidence of sales of slots, the Monitor did not include Canadian's international routes in the Liquidation Ana-

lysis and only attributed a total of $66 million for all intangibles of Canadian. There is some evidence that slots at some

foreign airports may be bought or sold in some fashion. However, there is insufficient evidence to attribute any value to

other slots which CAIL has at foreign airports, It would appear given the regulation of the airline industry, in particular,

the Aeronautics Act and the Canada Transportation Act, that international routes for a Canadian air carrier only have full

value to the extent of federal government support for the transfer or sale, and its preparedness to allow the then-current

license holder to sell rather than act unilaterally to change the designation. The federal government was prepared to allow

CAIL to sell its Toronto —Tokyo route to Air Canada in light of CAIL's severe financial difficulty and the certainty of
cessation of operations during thc Christmas holiday season in the absence of such a sale.

130 Further, statements made by CAIL in mid-1999 as to the value of its international routes and operations in re-

sponse to an offer by Air Canada, reflecte the amount CAIL needed to sustain liquidity without its international routes

and was not a representation of market value of what could realistically be obtained from an arms length purchaser. The

Monitoi concluded on its investigation that CAIL's Narida and Heathrow slots had a realizable value of $66 million,

which it included in the I.iquidation Analysis I find that this conclusion is supportable and that thc Monitor properly

concluded that there were no other rights which ought to have been assigned value

Tax Pools

131 There are four tax pools identified by Resurgence and the Minonty Shareholders that are material: capital losses

at the CAC level, undeprcciated capital cost pools, operating losses incurred by Canadian and potential for losses to be

reinstated upon repayiiicllt of fuel tax rebates by CAIL.

Capital Loss Pools

132 The capital loss pools at CAC will not be available to Air Canada since CAC is to be left out of the corporate re-

organization and will be severed from CAIL. Those capital losses can essentially only be used to absorb a portion of the

debt forgiveness liability associated with the restructuring. CAC, who has virtually all of its senior debt compromised in

the plan, receives compensation for this small advantage, which cost them nothing.

Undeprectatea'apital cost ("UCC')

133 There is no benefit to Air Canada in the pools of UCC unless it were established that the UCC pools are in ex-

cess of the fair market value of the relevant assets, since Air Canada could create the same pools by simply buying the

assets on a liquidation at fair market value. Mr. Peterson understood this pool of UCC to be approximately $700 million.

There is no evidence that the UCC pool, however, could be considered to be a source of benefit. There is no evidence

that this amount is any greater than fair market value.

Operating Losses

134 The third tax pool complained of is the operating losses. The debt forgiven as a result of thc Plan will erase any
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operating losses from prior years to the extent of such forgiven debt.

Fuel tax rebates

135 The fourth tax pool relates to the fuel tax rebates system taken advantage of by CAIL in past years. Thc evid-

cncc is that on a consolidated basis the total potential amount of this pool is $297 million. According to Mr. Carty's test&-

mony, CAIL has not been taxable in his ten years as Chief Financial Officer. The losses which it has generated for tax

purposes have been sold on a 10 — 1 basis to the government in order to receive rebates of excise tax paid for fuel. The

losses can be restored retroactively if the rebates are repaid, but the losses can only bc carried forward for a maximum of
seven years. The evidence of Mr. Peterson indicates that Air Canada has no plan to use those alleged losses and in order

for them to be useful to Air Canada, Air Canada would have to complete a legal merger with CAIL, which is not

provided for in the plan and is not contemplated by Air Canada until some uncertain future date. In my view, the Monit-
or's conclusion that there was no value to any tax pools in the Liquidation Analysis is sound.

136 Those opposed to the Plan have raised the spectre that there may be value unaccounted for in this liquidation

analysis or otherwise Given the fmdings above, this is merely speculation and is unsupported by any concrete evidence.

e. Alternatives to the Plan

137 When presented with a plan, affected stakcholdcrs must weigh their options in the light of commercial reality.

Those options are typically liquidation measured against the plan proposed. If not put forward, a hope for a different or

more favourable plan is not an option and no basis upon which to assess fairncss. On a puiposivc approach to the CCAA,
what is fair and reasonable must bc assessed against the effect of the I'lan on the creditors and their various claims, in the

context of their response to thc plan. Stakcholders are expected to decide their fate based on realistic, commercially vi-

able alternatives (gcncrally seen as the prime motivating factor in any business decision) and not on speculative desires

or hope for the future. As Farley J. stated in T, Eaton Co. (1999), 15 C.B.R. (4th) 311 (Ont. S.C.J. [Commercial List]) at

paragraph 6:

One has to be cognizant of the function of a balancing of their preJudices. Positions must be realistically assessed

and weighed, all in the light of what an alternative to a successful plan would bc. Wishes arc not a firm foundation

on which to build a plan; nor are ransom demands

138 The evidence is overwhelming that all other options have bccn exhausted and have resulted in failure. The con-

cern of those opposed suggests that there is a better plan that Air Canada can put forward. I note that significant enhance-

ments were made to the plan during the process. In any case, this is the Plan that has been voted on. The evidence makes

it clear that there is not another plan forthcoming. As noted by Farley J. in T. Eaton Co., supra, "no one presented an al-

ternative plan for the interested parties to vote on" (para. 8).

d. Oppression

Oppression and the CCAA

139 Resurgence and the Minority Shareholders originally claimed that the Plan proponents, CAC and CAIL and thc

Plan supporters 853350 and Air Canada had oppressed, unfairly disregarded or unfairly prejudiced their interests, under

Section 234 of the ABCA. The Minority Shareholders (for reasons that will appear obvious) have abandoned that posi-
tion.

140 Section 234 gives the court wide discretion to remedy corporate conduct that is unfair. As remedial legislation,

2012 Thomson Reuters No Claim to Orig. Govt. Works



Page 29
2000 CarswellAlta 662, 2000 ABQB 442, [2000] A.W.L.D. 654, [2000] 10 W.W.R. 269, 20 C.B.R.(4th) 1, 84 Al ta.

L.R, (3d) 9, 9 B.L.R.(3d) 41, 265 A.R. 201, f2000] A.J. No. 771, 98 A.C.W.S. (3d) 334

it attempts to balance the interests of shareholders, creditors and management to ensure adequate investor protection and

maximum management flexibility. The Act requires the court to judge the conduct of the company and the majority in

the context of equity and fairness; First Edmonton Place Ltd. v 3/5888 Alberta Ltd. (1988), 40 B,L.R. 28 (Alta. Q.B.).
Equity and fairness are measured against or considered in thc context of the rights, interests or reasonable expectations of
the complainants: Di/igenti v. RII'MD Operations Kelowna Ltd (1976), I B C.L.R. 36 (B.C.S.C.).

141 The starting point in any determination of oppression requires an understanding as to what the rights, interests,

and reasonable expectations are and what the damaging or detrimental effect is on them. MacDonald J. stated in First Ed-

monton Place, supra at 57:

In deciding what is unfair, the history and nature of the corporation, the essential nature of the relationship between

the corporation and the creditor, the type of rights affected in general commercial practice should all be material.

More concretely, the test of unfair prejudice or unfair disregard should encompass the following considerations'he
protection of the underlying expectation of a creditor in the arrangement with the corporation, the extent to which the

acts complained of were unforeseeable where the creditor could not reasonably have protected itself from such acts

and the detriment to the interests of thc creditor.

142 While expectations vary considerably with the size, structure, and value of the corporation, all expectations must

bc reasonably and objectively assessed: Pente /nvesttnent Management Ltd. v. Schneide& Corp. (1998), 42 O,R. (3d) 177

(Ont. C A.),

143 Where a company is insolvent, only the creditors maintain a meaningful stake in its assets, Through the mechan-

ism of liquidation or insolvency legislation, the interests of shareholders arc pushed to the bottom rung of the priority

ladder The expectations of creditors and shareholders must be viewed and measured against an altered financial and leg-

al landscape. Shareholders cannot reasonably expect to maintain a financial interest in an insolvent company where cred-

itors'laims are not being paid in full, It is through the lens of insolvency that the court must consider whether the acts of
the company are in fact oppressive, unfairly prejudicial or unfairly disregarded CCAA proceedings have recognized that

shareholders may not have "a true interest to be protected" because there is no reasonable prospect of economic value to

be realized by the shareholders given the existing financial misfortunes of the company: Royal Oak Mines Ltd., supra,

para. 4., Re Cadillac Fairview Inc. (March 7, 1995), Doc. B28/95 (Ont. Gen, Div. [Commercial List]), and T. Eaton

Company, supra.

144 To avail itself of the protection of the CCAA, a company must be insolvent. The CCAA considers the hierarchy

of interests and assesses fairness and reasonableness in that context. The court's mandate not to sanction a plan in the ab-

sence of fairncss necessitates the determination as to whether the complaints of dissenting creditors and shareholders are

legitimate, bearing in mind the company's financial state. The articulated purpose of the Act and the jurisprudence inter-

preting it, "widens the lens" to balance a broader range of interests that includes creditors and shareholders and beyond to

the company, the employees and the public, and tests the fairness of the plan with reference to its impact on all of the

constituents.

145 It is through the lens of insolvency legislation that the rights and interests of both shareholders and creditors

must be considered. The reduction or elimination of rights of both groups is a function of the insolvency and not of op-

pressive conduct in the operation of the CCAA. The antithesis of oppression is fairness, the guiding test for judicial sanc-

tion If a plan unfairly disregards or is unfairly prejudicial it will not be approved. However, the court retains the power

to compronuse or prejudice rights to effect a broader purpose, the restructuring of an insolvent company, provided that

thc plan does so in a fair manner
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Oppression allegations by Resurgence

146 Resurgence alleges that it has been oppressed or had its rights disregarded because thc Petitioners and Air

Canada disregarded the specific provisions of their trust indenture, that Air Canada and 853350 dealt with other creditors

outside of the CCAA, refusing to negotiate with Resurgence and that they are generally being treated inequitably under

the Plan.

147 Thc trust indenture under which the Unsecured Notes were issued rcquircd that upon a "change of control",
101% of the pnncipal owing thereunder, plus interest would be immcdiatcly duc and payablc, Rcsurgcncc alleges that

Air Canada, through 853350, caused CAC and CAIL to purposely fail to honour this term, Canadian acknowledges that

the trust indenture was breached. On February I, 2000, Canadian announced a moratorium on payments to lessors and

lenders, mcluding the Unsecured Noteholders. As a result of this moratorium, Canadian defaulted on thc payments duc

under its various credit facilities and aircraft leases.

148 The nioratonum was not directed solely at the Unsecured Noteholders. It had the same impact on other credit-

ors, sccurcd and unsecured. Canadian, as a result of the moratorium, breached other contractual relationships with vari-

ous creditors. Thc breach of contract is not sufficient to found a claim for oppression in this case. Given Canadian's in-

solvency, which Resurgence rccognizcd, it cannot bc said that there was a reasonable expectation that it would bc paid in

full under the terms of the trust indenture, particularly when Canadian had ceased making payments to other creditors as

we 1 1

149 It is asserted that because thc Plan proponents engaged in a restructuring of Canadian's debt before the filing un-

der the CCAA, that its use of the Act for only a small group of creditors, which includes Resurgence is somehow op-

pressive.

150 At thc outset, it cannot bc overlooked that the CCAA does not require that a compromise be proposed to all
creditors of an insolvent company. The CCAA is a flexible, remedial statute which recognizes thc unique circumstances

that lead to and away from msolvency.

151 Next, Air Canada made it clear beginning in the fall of 1999 that Canadian would have to complete a financial

restructuring so as to permit Air Canada to acquire CAIL on a financially sound basis and as a wholly owned subsidiary.

Following the implementation of the moratorium, absent which Canadian could not have continued to operate, Canadian

and Air Canada commenced efforts to restructure significant obligations by consent. They perceived that further damage

to public confidence that a CCAA filing could produce, required Canadian to secure a substantial measure of creditor

support in advance of any public filing for court protection. Before the Petitioners started the CCAA proceedings on

March 24, 2000, Air Canada, CAIL and lessors of 59 aircraft in its fleet had reached agreement in principle on thc re-

structuring plan.

152 The purpose of the CCAA is to create an environment for negotiations and compromise. Often it is the stay of
proceedings that creates the necessary stability for that process to unfold. Negotiations with certain key creditors in ad-

vance of the CCAA filing, rather than being oppressive or conspiratorial, are to be encouraged as a matter of principle if
their impact is to provide a firm foundation for a restructuring. Certainly in this case, they werc of critical importance,

staving off liquidation, preserving cash flow and allowing the Plan to proceed. Rather than being detrimental or prejudi-
cial to the interests of the other stakeholders, including Resurgence, it was beneficial to Canadian and all of its stakehold-

ers.

153 Resurgence complained that certain transfers of assets to Air Canada and its actions in consolidating thc opera-
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tions of the two entities prior to the initiation of the CCAA proceedings were unfairly prejudicial to it

154 The evidence demonstrates that the sales of the Toronto —Tokyo route, the Dash 8s and the simulators were at

the suggestion of Canadian, who was in desperate need of operating cash. Air Canada paid what Canadian asked, based

on its cash flow requirements. The evidence established that absent the injection of cash at that critical juncture, Cana-

dian would have ceased operations. It is for that reason that the Government of Canada willingly provided the approval
for the transfer on December 21, 2000.

155 Similarly, the renegotiation of CAIL's aircraft leases to reflect market rates supported by Air Canada covenant

or guarantee has been previously dealt with by this court and found to have been in the best interest of'anadian, not to

its detriment. The evidence establishes that thc financial support and corporate integration that has been provided by Air

Canada was not only in Canadian's best interest, but its only option for survival. The suggestion that thc renegotiations of
these leases, various sales and the operational realignment represents an assumption of a benefit by Air Canada to the

detriment of Canadian is not supported by the evidence.

I 56 I I'ind the transactions predating the CCAA proceedings, were in fact Canadian's life blood in ensuring some de-

gree of liquidity and stability within which to conduct an orderly restructuring of its debt, There was no detriment to Ca-

nadian or to its creditors, including its unsecured creditors. That Air Canada and Canadian were so successful in negotiat-

ing agreements with their major creditors, including aircraft financiers, without resorting to a stay under the CCAA un-

derscores the serious distress Canadian was in and its lenders recognition of the viability of thc proposed Plan

157 Rcsurgcnce complained that other significant groups held negotiations with Canadian. Thc evidence indicates

that a meeting was held ivith Mr. Symington, Managing Director of Resurgence, in Toronto in March 2000 It was made

clear to Resurgence that the pool of unsecured creditors would be somewhere between $ 500 and $ 700 million and that

Rcsurgcnce would bc included wilhin that clilss To thc extent that the versions of this meeting differ, I prefer and accept
the evidence of Mr. Carty Resurgence wished to play a significant role in the debt restructurnig and indicated it was pre-

pared to utilize the litigation process to achieve a satisfactory result for itself. It is therefore understandable that no fur-

ther negotiations took place. Nevertheless, the original offer to affected unsecured creditors has been enhanced since the

filing of the plan on April 25, 2000. The enhancements to unsecured claims mvolved the removal of the cap on the unse-

cured pool and an increase from 12 to 14 cents on the dollar.

158 The findings of the Commissioner of Competition establishes beyond doubt that absent the financial support

provided by Air Canada, Canadian would have failed in December 1999, I am unable to find on the evidence that Resur-

gence has been oppressed The complaint that Air Canada has plundered Canadian and robbed it of its assets is not sup-

ported but contradicted by the evidence. As described above, the alternative is liquidation and in that event the Unse-

cured Noteholders would receive between one and three cents on the dollar. The Monitor's conclusions in this regard are

supportable and I accept them.

e. Unfairness ro Shareholders

159 The Minority Shareholders essentially complained that they were being unfairly stripped of their only asset in

CAC —thc shares of CAIL. They suggested they were being squeezed out by the new CAC majority shareholder

853350, without any compensation or any vote When the reorganization is completed as contemplated by the Plan, their

shares will remain in CAC but CAC will be a bare shell.

160 They further submitted that Air Canada's cash infusion, the covenants and guarantees it has offered to aircraft

financiers, and the operational changes (including integration of schedules, "quick win" strategies, and code sharing)
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have all added significant value to CAIL to the benefit of its stakeholders, including the Minonty Shareholders. They ar-

gued that they should be entitled to continue to participate into the future and that such an expectation is legitimate and

consistent with the statements and actions of Air Canada in regard to integration. By acting to realign the airlines before

a corporate reorganization, the Minority Shareholders asserted that Air Canada has created the expectation that it is pre-

pared to consolidate the airlines with the participation of a minority, The Minority Shareholders take no position with re-

spect to thc debt restructuring under the CCAA, but ask the court to sever the corporate reorganization provisions con-

tained in the Plan.

161 Finally, they asserted that CAIL has increased in value due to Air Canada's financial contributions and opera-

tional changes and that accordingly, before authorizing the transfer of the CAIL shares to 853350, the current holders of
the CAIL Prcfcrrcd Shares, the court must have evidence before it to justify a transfer of 100% of the equity of CAIL to

the Preferred Shares.

162 That CAC will have its shareholding in CAIL extinguished and emerge a bare shell is acknowledged. However,

the evidence makes it abundantly clear that those shares, CAC's "only asset", have no value. That thc Minority Share-

holders are content to have thc debt restructuring proceed suggests by implication that they do not dispute thc insolvency

of both Petitioners, CAC and CAIL.

163 Thc Minority Shareholders base their expectation to remain as shareholders on the actions of Air Canada in ac-

quiring only 82% of thc CAC shares before integrating certain of the airlines'perations. Mr. Baker (who purchased afte&.

thc Plan was filed with the Court and almost six months after the take over bid by Air Canada) suggested that the con-

tents of the bid circular misrcprcsented Air Canada's future intentions to its shareholders. Thc two dollar price offered

and paid per share in the bid must be viewed somewhat skeptically and in thc context in which the bid arose. It docs not

support the speculative view that some shareholders hold, that somehow, despite insolvency, their shares have some

value on a going concern basis. In any event, any claim for misrepresentation that Minority Shareholders might have

arising from thc take over bid circular against Air Canada or 853350, if any, is unaffected by the Plan and may be pur-

sued after the stay is lifted.

164 In considering Rcsurgcncc's claim of oppression I have already found that the financial support of Air Canada

dunng this restructunng period has benefited Canadian and its stakeholders. Air Canada's financial support and the integ-

ration of the two airlines has been critical to keeping Canadian afloat. Thc evidence makes it abundantly clear that

without this support Canadian would have ceased operations. However it has not transformed CAIL or CAC into solvent

companies.

165 The Mtnonty Shareholders raise concerns about assets that are ascribed limited or no value in the Monitor's re-

port as does Resurgence (although to support an opposite proposition). Considerable argument was directed to the future

operational savings and profitability forccastcd for Air Canada, its subsidiaries and CAIL and its subsidiaries. Mr.

Peterson estimated it to be in the order of $650 to $ 800 million on an annual basis, commencing in 2001. The Minority

Shareholders point to the tax pools of a restructured company that they submit will be of great value once CAIL becomes

profitable as anticipated. They point to a pension surplus that at the very least has value by virtue of the contribution hol-

idays that it affords. They also look to the value of thc compromised claims of the restructunng itself which they submit

are in the order of $449 million. They submit these cumulative benefits add value, cunently or at least realizable in thc

future. In sharp contrast to the Resurgence position that these acts constitute oppressive behaviour, the Minority Share-

holders view them as enhancmg the value of their shares. They go so far as to suggest that there may well be a current

going concern value of the CAC shares that has been conveniently ignored or unquantified and that the Petitioners must

put evidence before the court as to what that value is.
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166 These arguments overlook several important facts, the most significant being that CAC and CAIL are insolvent

and will remain insolvent until the debt restructuring is fully implemented. These companies are not just technically or

temporarily insolvent, they are massively insolvent, Air Canada will have invested upward of $3 billion to complete the

restructuring, while the Minority Shareholders have contributed nothing. Further, it was a fundamental condition of Air

Canada's support of this Plan that it become the sole owner of CAIL. It has been suggested by some that Air Canada's

share purchase at two dollars per share in December 1999 was unfairly prejudicial to CAC and CAIL's creditors. Object-

ively, any expectation by Minority Shareholders that they should be able to participate in a restructured CAIL is not reas-

onable

167 The Minority Shareholders asserted the plan is unfair because the effect of the reorganization is to extinguish

the common shares of CAIL held by CAC and to convert the voting and non-voting Preferred Shares of CAIL into com-

mon shares of CAIL. They submit there is no expert valuation or other evidence to justify the transfer of CAIL's equity to

the Preferred Shares. There is no equity in the CAIL shares to transfer. Thc year end financials show CAIL's shareholder

equity at a deficit of $790 million. The Preferred Shares have a liquidation preference of $347 million. There is no evid-

ence to suggest that Air Canada's interim support has rendered either of these companies solvent, it has simply permitted

operations to continue. In fact, the unaudited consolidated financial statements of CAC for the quarter cndcd March 31,
2000 show total shareholders equity went from a deficit of $790 million to a deficit of $ 1.214 million, an erosion of $424

million.

168 Thc Minority Shareholders'ubmission attempts to compare and contrast thc rights and expectations of the

CAIL preferred shares as against thc CAC conimon shares, This is not a meaningful cxercisc; thc Petitioners arc not sub-

rlilttiiig that thc Pi efcrred Shares have value and the evidence deliionstrates unequivocally that they do not, The Preferred

Shares are merely being utilized as a corporate vehicle to allow CAIL to become a wholly owned subsidiary of Air

Canada For example, the sanie result could have been achieved by issuing new shares rather than changing the designa-

tion of 853350's Preferred Shares in CAIL.

169 Thc Minority Shareholders have asked the court to sever the reorganization from the debt restructuring, to per-

mit them to participate in whatever future benefit might be derived from thc restructured CAIL. However, a fundamental

condition of this Plan and the expressed intention of Air Canada on numerous occasions is that CAIl. become a wholly

owned subsidiary. To suggest the court ought to sever this reorganization fiom the debt restructuring fails to account for

the fact that it is not two plans but an integral part of a single plan. To accede to this request would create an injustice to

creditors whose claims are being seriously compromised, and doom thc entire Plan to failure. Quite simply, the Plan's

funder will not support a severed plan.

170 Finally, the future profits to be derived by Air Canada are not a relevant consideration While the object of any

plan under the CCAA is to create a viable emerging entity, the germane issue is what a prospective purchaser is prepared

to pay in the circumstances. Here, we have the one and only offer on the table, Canadian's last and only chance. The

evidence demonstrates this offer is preferable to those who have a remaining interest to a liquidation. Where secured

creditors have compromised their claims and unsecured creditors are accepting 14 cents on the dollar in a potential pool

of unsecured claims totalling possibly in excess of $ 1 billion, it is not unfair that shareholders receive nothing.

e. The Public Interest

171 In this case, the court cannot limit its assessment of fairness to how the Plan affects the direct participants. The

business of the Petitioners as a national and international airline employing over 16,000 people must be taken into ac-

count.

Ci 2012 Thomson Reuters. No Claim to Orig. Govt, Works

!



Page 34
2000 CarswellAlta 662, 2000 ABQB 442, [2000] A.W.L.D. 654, [2000] 10 W.W.R. 269, 20 C.B.R.(4th) I, 84 Alta.

L.R, (3d) 9, 9 B.L.R.(3d) 41, 265 A.R. 201, [2000] A.J. No. 771, 98 A.C.W S. (3d) 334

172 In his often cited article, Reorganizations Under the Companies'reditors Arrangement Act (1947), 25 Can,Bar
R.ev. 587 at 593 Stanley Edwards stated:

Another reason which is usually operative in favour of reorganization is thc interest of the public in the continuation

of the enterprise, particularly if the company supplies commodities or services that are necessary or desirable to

large numbers of consumers, or if it employs large numbers of workers who would be thrown out of employment by
its liquidation. This public interest may be reflected in the decisions of the creditors and shareholders of the com-

pany and is undoubtedly a factor which a court would wish to consider in deciding whether to sanction an arrange-

ment under the C.C.A.A.

173 In Re Repap British Columbia Inc (1998), I C,B R. (4th) 49 (B.C. S.C.) thc court noted that the fairncss of the

plan must be measured against the overall economic and business environment and against the interests of the citizens of
British Columbia who are affected as "shareholders" of the company, and creditors, of suppliers, employees and compet-

itors of the company. The court approved the plan even though it was unable to conclude that it was necessarily fair and

reasonable. In Re gutntette Coal I td, supra, Thackray J. acknowledged the significance of thc coal mine to the British

Columbia economy, its importance to the people who lived and worked in the region and to the employees of the com-

pany and their families. Other cases in which the court considered the public interest in determining whether to sanction

a plan under the CCAA include Re Canadian Red Cross Society I Societe Canadienne de la Croix-Rouge (1998), 5

C B,R. (4th) 299 (Ont. Gen. Div. [Commercial List]) and Algoma Steel Corp. v. Royal Banlc (April 16, 1992), Doc.
Toronto B62/91-A (Ont. Gen. Div.)

174 The economic and social impacts of a plan arc important and legitimate considerations Even in insolvency,

compames arc morc than just assets and liabilities The fate of a company is inextricably tied to those who depend on it

in various ways. It is difficult to imagine a case where thc economic and social impacts of a liquidation could be mole

catastrophic It would undoubtedly bc felt by Canadian air travellers across the country. Thc cffcct would not be a mere

ripple, but more akin to a tidal wave from coast to coast that would result in chaos to the Canadian transportation system.

175 Morc than sixteen thousand unionized employees of CAIL and CRAL appeared through counsel. The unions and

their membership strongly support the Plan. The unions represented included the Airline Pilots Association International,

the International Association of Machinists and Aerospace Workers, Transportation District 104, Canadian Union of
Public Employees, and the Canadian Auto Workers Union. They represent pilots, ground workers and cabin personnel.
The unions submit that it is essential that the employee protections arising from the current restructuring of Canadian not

be jeopardized by a bankruptcy, receivership or other liquidation. Liquidation would be devastating to the employees and

also to the local and national economies. The unions emphasize that the Plan safeguards the employmcnt and job dignity

protection negotiated by the unions for their members. Further, the court was reminded that the unions and their members

have played a key role over the last fifteen years or more in working with Canadian and responsible governments to en-

sure that Canadian survived and jobs were maintained.

176 The Calgary and Edmonton Airport authorities, which are not for profit corporations, also supported the Plan.
CAIL's obligations to the airport authorities are not being compromised under the Plan. However, in a liquidation scen-

ario, the airport authorities submitted that a liquidation would have severe fmancial consequences to them and have po-
tential for severe disruption in thc operation of the airports.

177 The representations of the Government of Canada are also compelling. Approximately one year ago, CAIL ap-

proached the Transport Department to inquire as to what solution could be found to salvage their ailing company. The

Government saw fit to issue an order in council, pursuant to section 47 of the Transportatton Aet, which allowed an op-
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portumty for CAIL to approach other entities to see if a permanent solution could be found. A standing committee in the

House of Commons reviewed a framework for the restructuring of the airline industry, recommendations were made and

undertakings were given by Air Canada. The Government was driven by a mandate to protect consumers and promote

competition. It submitted that the Plan is a major component of the industry restructuring. Bill C-26, which addresses the

restructuring of the industiy, has passed through the House of Commons and is presently before the Senate. The Compet-

ition Bureau has accepted that Air Canada has the only offer on the table and has worked very closely with the parties to

ensure that the interests of consumers, employees, small earners, and smaller communities will be protected.

178 In summary, in assessing whether a plan is fair and reasonable, courts have emphasized that perfection is not re-

quired: see for example Re Vandlyn Inns Ltd. (1992), 15 C.B.R, (3d) 316 (N.B. Q.B.),Quintet'te Coal, supra and Repap,

supra. Rather, various rights and remedies must be sacrificed to varying degrees to result in a reasonable, viable com-

promise for all concerned. The court is required to view the "big picture" of the plan and assess its impact as a whole. I

return to Algorna Steel v. Royal Banfc, supra at 9 in which Farley J, endorsed this approach:

What might appear on the surface to be unfair to one party when viewed in relation to all other parties may be con-

sidered to be quite appropriate

179 Fairness and reasonableness are not abstract notions, but must be measured against the available commercial al-

ternatives. The triggering of the statute, namely insolvency, recognizes a fundamental flaw within the company. In these

imperfect circumstances there can never be a perfect plan, but rather only one that is supportable. As stated in Re Satntnt

Atla,& Inc (1998), 3 C,B R. (4th) 171 (Ont. Gcn, Div [Commercial List]) at 173.

A plan under thc CCAA is a comproniise; it cannot bc expected to bc perfect. It should bc approved if it is I'air, reas-

onable and equitable. Equitable treatnaent is not necessarily equ;il treatment. Equal trcatmcnt may be contrary to

equitable trcatmcnt

180 I find that in all the circumstances, the Plan is fair and reasonable,

IV. Conclusion

181 The Plan has obtained the support of many affected creditors, including virtually all aircraft financiers, holders

of executory contracts, AMR, Loyalty Group and the Senior Secured Noteholders.

182 Use of these proceedings has avoided triggering more than $ 1.2 billion of incremental claims. These include

claims of passengers with prc-paid tickets, employees, landlords and other parties with ongoing executory contracts,

trade creditors and suppliers.

183 This Plan rcprescnts a solid chance for the continued existence of Canadian. It preserves CAIL as a business en-

tity It maintains over 16,000 jobs. Suppliers and trade creditors are kept whole. It protects consumers and preserves the

integrity of our national transportation system while we move towards a new regulatory framework. The extensive efforts

by Canadian and Air Canada, the compromises made by stakeholders both within and without the proceedings and the

commitment of the Government of Canada inspire confidence in a positive result.

184 I agree with the opposing parties that the Plan is not perfect, but it is neither illegal nor oppressive. Beyond its

fair and reasonable balancmg of interests, the Plan is a result of bona fide efforts by all concerned and indeed is the only

alternative to bankruptcy as ten years of struggle and creative attempts at restructuring by Canadian clearly demonstrate.

This Plan is one step toward a new era of airline profitability that hopefully will protect consumers by promoting afford-
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L.R. (3d) 9, 9 B.L.R.(3d) 41, 265 A.R. 201, [2000] A.J. No. 771, 98 A.C.W.S. (3d) 334

able and accessible air travel to all Canadians

185 The Plan deserves the sanction of this court and it is hereby granted. Thc application pursuant to section 185 of
the ABCA is granted. The application for declarations sought by Resurgence are dismissed. The application of thc

Minority Shareholders is dismissed.

Application granted; counter-appli cati ons dismissed.

FN~ Leave to appeal refused 84 Alta. L.R. (3d) 52, 9 B.L.R, (3d) 86, [2000] 10 W.W.R. 314, 2000 ABCA 238, 20
C.B.R (4th) 46 (Alta C.A. Iin Chambers]).

END OF DOCUMENT
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price was to be used to satisfy claims of certain senior subordinated noteholders and certain other creditors-
All of television company's equity-based compensation plans would be terminated and existing sharcholdcrs

would not receive any compensation —Remaining debtors would likely bc liquidated, wound-up, dissolved,

placed into bankruptcy, or otherwise abandoned —Noteholders and other creditors whose claims were to be sat-

isfied voted overwhelmingly in favour of plan of compromise, arrangement, and reorganization —Debtors

brought application for order sanctioning plan and for related relief —Application granted —All statutory re-

quirements had been satisfied and no unauthorized steps had been taken —Plan was fair and reasonable —Un-

equal distribution amongst creditors was fair and reasonable in this case —Size of noteholder debt was substan-

tial and had been guaranteed by several debtors —Noteholders held blocking position in any restructuring and

they had been cooperative in exploring altcrnativc outcomes —No other alternative transaction would have

provided greater recovery than rccovcnes contemplated in plan —Additionally, there had not been any oppres-

sion of creditor rights or unfairness to shareholders Plan was in public interest since it would achieve going

concern outcome for tclcvision business and resolve various disputes.

Cases considered by Pepall J.:

Air Canada, Re (2004), 2004 CarswcllOnt 469, 47 C.B.R. (4th) 169 (Ont. S.C.J. [Commeicial List]) —rc-

fcrrcd to

AdIM Cookie Co, Canada, Re (2009), 2009 CarswcllOnt 3473 (Ont. S.C.J. [Commercial List]) —referred to

Arhhibro Fntehph.ises Inc, Re (1993), 1993 CarswcllOnt 241, 22 C.H.R, (3d) 80 (Ont. Bktcy.) —considered

ATB Financial v. lMetcalfec Mansfield Alternative Investments II Corp. (2008), 2008 ONCA 587, 2008
CaiswcllOnt 4811, (sub nom. Metcalfe d! tVansfieid Alternative Ihhvestments II Coip., Re) 240 0 A C. 245, (
sub nom. Ii~letcalf( X Alahhsfietdzllterniiti ve lni estinents II Corp., Re) 296 D L R (4th) 135, (sub nom. Met-

calfe 8'c Mat+field Altei native Ini esthhhents II Corp., Re) 92 O.R. (3d) 513, 45 C.B.R. (5th) 163, 47 B.L.R
(4th) 123 (Ont. C.A.) —considered

Beatrice Foods Inc., Re (1996), 43 C.B.R. (4th) 10, 1996 CarswcllOnt 5598 (Ont. Gen. Div [Commercial

List]) —referred to

Cadillac Fairvievv Inc., Re (1995), 1995 CarswellOnt 3702 (Ont. Gcn. Div. [Commercial List]) —referred

to

Calpine Canada Energy I.td„Re(2007), 2007 CarswcllAlta 1050, 2007 ABQB 504, 35 C.B.R. (5th) I, 415
A.R. 196, 33 B.L.R.(4th) 68 (Alta. Q.B.)—referred to

Canadian Airlines Corp., Re (2000), [2000] 10 W.W.R. 269, 20 C.B.R (4th) 1, 84 Alta. L.R. (3d) 9, 9

B.L.R.(3d) 41, 2000 Carsv ellAlta 662, 2000 ABQB 442, 265 A.R. 201 (Alta. Q.B.)—considered

Canadian Airlines Corp., Re (2000), 2000 CarswellAlta 919, [2000] 10 W.W.R 314, 20 C.I3 R. (4th) 46, 84

Alta. L.R. (3d) 52, 9 B,L,R, (3d) 86, 2000 AHCA 238, 266 A.R. 131, 228 W A.C. 131 (Alta. C A. [In

Chambers]) —referred to

Canadian Airlines Corp., Re (2000), 88 Alta. L.R. (3d) 8, 2001 ABCA 9, 2000 CarswellAlta 1556, [2001] 4

W.W.R. 1, 277 A.R. 179, 242 W.A.C. 179 (Alta. C.A.) —referred to
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Canadian Airlines Corp., Re (2001), 2001 CarswcllAlta 888, 2001 Cai'swcllAlta 889, 275 N.R. 386 (notc),
293 A.R. 351 (note), 257 W.A.C. 351 (note) (S.C.C.)—referred to

Laidlaw, Re (2003), 39 C.B R. (4th) 239, 2003 C.'arswellOnt 787 (Ont. S.C $.)—referred to

MEI Computer Technology Group Inc,, Re (2005), 2005 CarswcllQuc 13408 (Quc. S.C.)—referred to

Olympia dc York Developments Ltd. v Royal Trust Co. (1993), 17 C'..B R. (3d) 1, (sub nom. Olyinpia k Yo&k

Developnients Ltd, Re) 12 O.R, (3d) 500, 1993 CarswellOnt 182 (Ont. Gen Div ) —referred to

Uniforet inc., Re (2003), 43 C B.R. (4th) 254, 2003 C:arswellQuc 3404 (Quc. S.C.)—considered

Statutes considered:

Canada Business Corporations Act, R.S.C 1985, c, C-44

s. 173 —considered

s. 173(1)(e)—considered

s 173(1)(h)—considered

s. 191 considered

s 191(1)"reorganization" (c) —considered

s 191(2)—referred to

Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36

Generally —referred to

s 2(1) "debtor company" —referred to

s. 6 —considered

s. 6(1) considered

s 6(2) —considered

s 6(3) considered

s. 6(5) —considered

s. 6(6) —considered

s. 6(8) —referred to

s. 36 —considered

APPLICATION by debtors for order sanctioning plan of compromise, arrangement, and reorganization and for
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related relief.

Pepall J.:

I This is the culmination of the Companies'neCttors Arrangement Aet[FN I] restructuring of the CMI En-

tities. The proceedmg started in court on October 6, 2009, experienced numerous peaks and valleys, and now

has resulted in a request for an order sanctioning a plan of compromise, arrangement and reorganization (the

"Plan" ) It has been a short road in relative terms but not without its challenges and idiosyncrasies. To complic-

ate matters, this restructuring was hot on the heels of the amendments to the CCAA that were introduced on

September 18, 2009. Nonetheless, the CMI Entities have now successfully concluded a Plan for which they seek

a sanction order, They also request an order approving the Plan Emergence Agrccment, and other related relief.

Lastly, they seek a post-filing claims procedure order.

2 The details of this restructuring have been outlined in numerous previous decisions rendered by me and I

do not propose to repeat all of them.

The Plan and its Implementation

3 'I'he basis for the Plan is the amcndcd Shaw transaction. It will sce a wholly owned subsidiary of Shaw

Communications Inc, ("Shaw" ) acquirc all of the interests in thc I'rcc-to-air television stations and subscription-

bascd specialty television channels currently owned by Canwest Tclcvision Limited Partnership ("CTI.P") and

its subsidiaries and all of thc interests in thc specialty television stations currently owned by CW Investmcnts

and its subsidiaries, as well as certain othci assets of the CMI Entities Shaw will pay to CMI US $440 million

in cash to be used by CMI to satisfy the claims of the 8% Senior Subordinated Notcholdcrs (the "Noteholdcrs")

against the CMI Entitics. In the event that thc implementation of thc Plan occurs after September 30, 2010, an

additional cash amount of US $2 9 million per month will bc paid to CMI by Shaw and allocated by CMI to the

Noteholders. An additional $38 million will be paid by Shaw to the Monitor at the direction of CMI to be used

to satisfy the claims of the Affected Creditors (as that term is defined in the Plan) other than the Notcholders,

subject to a pro rata increase in that cash amount for certain restructuring period claims in certain circumstances.

4 In accordance with the Meeting Order, the Plan separates Affected Creditors into two classes for votmg

purposes:

(a) the Noteholders; and

(b) the Ordinary Creditors. Convenience Class Creditors are deemed to bc in, and to vote as, members

of the Ordinary Creditors'lass

5 The Plan divides the Ordmary Creditors'ool into two sub-pools, namely the Ordinary CTLP
Creditors'ub-pool

and the Ordinary CMI Creditors'ub-pool. The former comprises two-thirds of the value and is for

claims against the CTLP Plan Entities and the latter reflects one-third of the value and is used to satisfy claims

against Plan Entities other than the CTLP Plan Entitics. In its 16 Report, the Monitor performed an analysis ofth

the relative value of the assets of the CMI Plan Entities and the CTLP Plan Entitics and the possible recoveries

on a going concern liquidation and based on that analysis, concluded that it was fair and reasonable that Af-

fected Creditors of the CTLP Plan Entities share pro rata in two-thirds of the Ordinary Creditors'ool and Af-

fected Creditors of the Plan Entities other than the CTLP Plan Entities share pro rata in one-third of the Ordinary
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Creditors'ool.

6 It is contemplated that the Plan will be implemented by no later than September 30, 2010

7 The Existing Shareholders will not be entitled to any distributions under the Plan or other compensation

from the CMI Entities on account of their equity interests in Canwest Global. All equity compensation plans of
Canwest Global will be extinguished and any outstanding options, restricted share units and other equity-based

awards outstanding thereunder will be terminated and cancelled and the participants therein shall not be entitled

to any distributions under the Plan.

8 On a distribution date to be determined by the Monitor following the Plan implementation date, all Af-

fected Creditors with proven distribution claims against the Plan Entities will receive distributions from cash re-

ceived by CMI (or the Monitor at CMI's direction) from Shaw, the Plan Sponsor, in accordance with the Plan.

The directors and officers of the remaining CMI Entities and other subsidiaries of Canwest Global will resign on

or about the Plan implementation date

9 Following the implementation of the Plan, CTLP and CW Investments will be indirect, wholly-owned

subsidiaries of Shaw, and the multiple voting shares, subordinate voting shares and non-voting shares of Canw-

est Global will be delistcd from the TSX Venture Exchange. It is anticipated that the remaining CMI Entities

and certain other subsidiaries of Canwcst Global will be liquidated, wound-up, dissolved, placed into bankruptcy

or othcrwisc abandoned

10 In furtherance of the Minutes of Settlemcnt that were entered into with the Existing Shareholders, the

articles of Canwest Global will be amended under section 191 of the CBCA to facilitate the settlement. In partic-

ulai, Canwest Global will reorganize thc authorized capital of Canwest Global into (a) an unlimited number of
new multiple voting shares, ncw subordinated voting shares and new non-voting shares; and {b) an unlimited

number of new non-voting preferred shares. The terms of the new non-voting preferred shares will provide for

the mandatory transfer of the new preferred shares held by the Existing Shareholders to a designated entity affil-

iated with Shaw for an aggregate amount of $ 11 million to bc paid upon delivery by Canwcst Global of the

transfer notice to the transfer agent, Following delivery of the transfer notice, the Shaw designated entity will

donate and surrender the new preferred shares acquired by it to Canwest Global for cancellation.

11 Canwest Global, CMI, CTLP, New Canwest, Shaw, 7316712 and the Monitor entered into the Plan

Emergence Agreement dated June 25, 2010 detailing certain steps that will be taken before, upon and after the

implementation of the plan. These steps primarily relate to the funding of various costs that are payable by the

CMI Entitics on emergence from the CCAA proceeding. This includes payments that will be made or may be

made by the Monitor to satisfy post-filing amounts owing by the CMI Entities. The schedule of costs has not yet
been finalized.

Creditor Meetings

12 Creditor meetings were held on July 19, 2010 in Toronto, Ontario. Support for the Plan was overwhelm-

ing. 100'/o in number representing 100'to in value of thc beneficial owners of the 8'zo senior subordinated notes

who provided instructions for voting at the Noteholder meeting approved the resolution. Beneficial Noteholders

holding approximately 95'zo of the principal amount of the outstanding notes validly voted at the Noteholder

meeting,
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13 The Ordinary Creditors with proven voting claims who submitted voting instructions in person or by

proxy rcprescntcd approximately 83% of their number and 92% of the value of such claims. In excess of 99% in

number representing in excess of 99% in value of the Ordinary Creditors holding proven voting claims that were

present in person or by proxy at the meeting voted or were dccmcd to vote in favour of the resolution

Sanction Test

14 Section 6(1) of the CCAA provides that the court has discretion to sanction a plan of compromise or ar-

rangement if it has achieved the requisite double majority vote. The criteria that a debtor company must satisfy

in seeking the court's approval are:

(a) there must be strict compliance with all statutory requirements;

(b) all material filed and procedures earned out must be examined to detcrminc if anything has been

done or purported to be done which is not authorized by the CCAA; and

(c) thc Plan must bc fair and reasonable,

See Canadian Aii h»es Coi1x, Re[FN2]

(a) Statutory Requirements

15 I am satisfied that all statutory requirements have been met. I already determined that thc Applicants

qualified as debtor companies under section 2 of the CCAA and that they had total claims against them exceed-

ing $ 5 million. The notice of meeting was sent in accordance with the Meeting Order. Similarly, the classifica-

tion of Affected Creditors for voting purposes was aildressed in the Meeting Order which was unopposed and

not appealed. The meetings were both properly constituted and voting in each was properly carried out. Clearly

the Plan was approved by the requisite majorities

16 Section 6(3), 6(5) and 6(6) of thc CCAA provide that the court may not sanction a plan unless thc plan

contains certain specified provisions concerning crown claims, employee claims and pension claims. Section 4 6

of Plan provides that thc claims listed in paragraph (I) of the definition of "Unaffected Claims" shall be paid in

full from a fund known as the Plan Implementation Fund within six months of thc sanction order. The Fund con-

sists of cash, certain other assets and further contributions from Shaw. Paragraph (I) of the definition of "Unaf-

fected Claims" includes any Claims m respect of any payments referred to in section 6(3), 6(5) and 6(6) of the

CCAA. I am satisfied that these provisions of section 6 of the CCAA have been satisfied.

(b) Unauthorized Steps

17 In considering whether any unauthorized steps have been taken by a debtor company, it has been held

that in making such a determination, the court should rely on thc parties and their stakeholders and the reports of
the Monitor: Canadian A»lines Corp, Re[FN3].

18 The CMI Entities have regularly filed affidavits addressing key devclopmcnts in this restructunng. In ad-

dition, the Monitor has provided regular reports (17 at last count) and has opined that the CMI Entities have ac-

ted and continue to act in good faith and with duc diligence and have not breached any requirements under the

CCAA or any order of this court. If it was not obvious from the hearing on June 23, 2010, it should be stressed
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that there is no payment of any equity claim pursuant to section 6(8) of the CCAA, As noted by the Monitor in
th

its 16 Report, settlement with the Existing Shareholders did not and does not in any way impact the anticipated

recovery to the Affected Creditors of the CMI Entities. Indeed I referenced the inapplicability of section 6(8) of
the CCAA in my Reasons of June 23, 2010, The second criteraon relating to unauthorized steps has been met.

(c) Fair and Reasonable

19 The third criterion to consider is the requirement to demonstrate that a plan is fair and reasonable As Pa-

perny J, (as she then was) stated in Canadian Airlines Corp., Re:

The court's role on a sanction hearing is to consider whether the plan fairly balances the interests of all

stakeholders. Faced with an insolvent organization, its role is to look forward and ask: does this plan repres-

ent a fair and reasonable compromise that will permit a viable commercial entity to emerge? It is also an ex-

ercise in assessing current reality by comparing available commercial alternatives to what is offered in the

proposed plan.[FN4]

20 My discretion should be informed by the objectives of the CCAA, namely to facilitate the reorganization

of a debtor company for the benefit of the company, its creditors, shareholders, employees and in many in-

stances, a much broader constituency of affected persons.

21 In assessing whether a proposed plan is fair and reasonable, considerations include the following;

(a) whether the claims werc properly classified and whether the rcquisitc naaJority of creditors approved

the plan;

(b) what creditors would have received on bankruptcy or liquidation as compared to the plan;

(c) alternatives available to the plan and bankruptcy;

(d) oppression of the rights of creditors;

(e) unfairness to shareholders; and

(f) the public interest.

22 I have already addressed the issue of classification and the vote. Obviously there is an unequal distribu-

tion amongst the creditors of the CMI Entities. Distribution to the Noteholders is expected to result m recovery

of principal, pre-filing interest and a portion of post-filing accrued and default interest. The range of recoveries

for Ordinary Creditors is much less. Thc recovery of the Noteholders is substantially more attractive than that of
Ordinary Creditors. This is not unheard of. In Arin1&it& Enterprises lno., Re[FNS] Blair J, (as he then was) ap-

proved a plan which included an uneven allocation in favour of a single major creditor, the Royal Bank, over the

objection of other creditors. Blair J. wrote:

"I am not persuaded that there is a sufficient tilt in the allocation of these ncw common shares in favour of
RBC to justify the court in interfering with the business decision made by the creditor class in approving the

proposed Plan, as they have done. RBC's cooperation is a sine qua non for the Plan, or any Plan, to work

and it is the only creditor continuing to advance funds to the applicants to finance the proposed re-

organization."[FN6]
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23 Similarly, in Uniforet inc., Re[FN7] a plan provided for payment in full to an unsecured creditor. This

treatment was much more generous than that received by other creditors. There, the Quebec Superior Court

sanctioned the plan and noted that a plan can be more generous to some creditors and still fair to all creditors.

The creditor in question had stepped into the breach on several occasions to keep the company afloat in the four

years preceding the filing of the plan and the court was of the view that the conduct mcntcd special treatment.

Sec also Romaine J.'s orders dated October 26, 2009 in SemCanada Crude Company et al.

24 I am prepared to accept that the recovery for the Noteholders is fair and reasonable in the circumstances.

The size of the Noteholder debt was substantial. CMI's obligations under the notes were guaranteed by several

of the CMI Entities. No issue has bccn taken with thc guarantees. As stated before and as observed by the Mon-

itor, the Notcholdcrs held a blocking position in any restructuring Furthermore, the liquidity and continued sup-

port provided by the Ad Hoc Committee both prior to and during these proceedings gave thc CMI Entities the

opportunity to pursue a going concern rcstructunng of their businesses. A description of thc role of the Notc-

holders is found in Mr. Strike's affidavit sworn July 20, 2010, filed on this motion

25 Turning to altcrnativcs, the CMI Entities have been exploring strategic alternatives since February, 2009.
Between November, 2009 and February, 2010, RBC Capital Markets conducted the equity invcstmcnt solicita-

tion process of which I have alicady commcntcd. While there is always a theoreticaI possibility that a more ad-

vantageous plan could be dcvclopcd than thc Plan proposed, the Monitor has concluded that there is no reason to

believe that rcstarting the equity investment solicitation process or marketing 100% of the CMI Lntities assets

would result in a better or equally desirable outcome. Furthermore, rcstarting the process could lead to opera-

tional dif'ficultics including issues relating to the CMI Entities'arge studio suppliers and advertisers. The Monit-

or has also confirmed that it is unlikely that the recovery for a going concern liquidation sale of thc assets of thc

CMI Entities would result in greater recovery to the creditors of the CMI Fntities. I am not satisfied that there is

any other alternative transaction that would provide greater recovery than thc recoveries contemplated in the

Plan. Additionally, I am not persuaded that there is any oppression of creditor rights or unfairness to sharehold-

ers.

26 The last consideration I wish to address is the public interest If the Plan is implemcntcd, the CMI Entit-

ies will have achieved a going concern outcome for the business of the CTLP Plan Entities that fully and finally

deals with the Goldman Sachs Parties, the Shareholders Agreement and thc defaulted 8% senior subordinated

notes. It will ensure the continuation of employment for substantially all of the employees of thc Plan Entities

and will provide stability for the CMI Entitics, pcnsioncrs, suppliers, customers and other stakeholders. In addi-

tion, thc Plan will maintain for thc general public broad access to and choice of news, public and other informa-

tion and entertainment programming. Broadcasting of news, public and entertainment programming is an im-

portant public service, and the bankruptcy and liquidation of the CMI Entities would have a negative impact on

the Canadian public.

27 I should also mention section 36 of the CCAA which was added by the rcccnt amendments to the Act

which came into force on September 18, 2009. This section provides that a debtor company may not sell or oth-

erwise dispose of assets outside thc ordinary course of business unless authorized to do so by a court. Thc sec-

tion goes on to address factors a court is to consider. In my view, section 36 does not apply to transfers contem-

plated by a Plan. These transfers are merely steps that are required to implement the Plan and to facilitate the re-

structuring of the Plan Entities'usinesses. Furthermore, as the CMI Entities are seeking approval of the Plan it-

self, there is no risk of any abuse. There is a further safeguard in that the Plan including the asset transfers con-

templated therein has been voted on and approved by Affected Creditors.
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28 The Plan does include broad releases including some third party releases. In ATB Financial v, IvIercalfe

ck Many'ieid Alrenia(ive Investments II Corp [FN8], the Ontario Court of Appeal held that the CCAA court has

jurisdiction to approve a plan of compromise or arrangement that includes third party releases. The Mercnlfe

case was extraordinary and exceptional in nature. It responded to dire circumstances and had a plan that in-

cluded releases that were fundamental to the restructuring. The Court held that the releases in question had to be

justified as part of the compromise or arrangement between the debtor and its creditors. There must be a reason-

able connection between the third party claim being compromised in the plan and the restructuring achieved by

the plan to warrant inclusion of the third party release in thc plan,

29 In thc Metcalfe decision, Blair J.A. discussed in detail the issue of releases of third parties. I do not pro-

pose to revisit this issue, save and except to stress that in my view, third party releases should be the exception

and should not bc requested or granted as a matter of course.

30 In this case, the releases are broad and extend to include the Noteholders, the Ad Hoc Committee and

others. Fraud, wilful misconduct and gross negligence are excluded I have already addressed, on numerous oc-

casions, the role of the Noteholders and thc Ad Hoc Committee I am satisfied that the CMI Entities would not

have been able to restructure without materially addressing the notes and developing a plan satisfactory to the

Ad Hoc Committee and the Noteholders. The release of claims is rationally connected to the overall purpose of
the Plan and full disclosure of the releases was made in the Plan, the information circular, the motion material

served in connection with the Meeting Order and on this motion, No one has appeared to oppose the sanction of
the Plan that contains these releases and they arc considered by the Monitor to be fair and reasonable. Under the

circumstances, I am prepared to sanction thc Plan containing these ieleascs.

31 I.astly, thc Monitor is of thc view that thc Plan is advantageous to Affected Creditors, is fair and reason-

able and rccomnicnds its sanction. The board, the senior management of the CMI I.ntities, the Ad Hoc Conimit-

tee, and thc CMI CRA all support sanction of thc Plan as do all those appearing today

32 In my view, thc Plan is fair and reasonable and I am granting the sanction oi der requested, [FN9]

33 The Applicants also seek approval of the Plan Emergence Agreement. The Plan Emergence Agreement

outlines steps that will be taken prior to, upon, or following implementation of the Plan and is a necessary corol-

lary of the Plan. It does not confiscate the rights of any creditors and is necessarily incidental to the Plan. I have

the jurisdiction to approve such an agreement: Air Canada, Re[FNIO] and Calpine Canada E»erg@ Ltd., Re

[FN11] I am satisfied that the agreement is fair and reasonable and should be approved.

34 It is proposed that on the Plan implementation date the articles of Canwest Global will be amended to fa-

cilitate the settlement reached with the Existmg Shareholders. Section 191 of the CBCA permits the court to or-

der necessary amendments to the articles of a corporation without shareholder approval or a dissent right. In par-

ticular, section 191(l)(c) provides that reorganization means a court order made under any other Act of Parlia-

ment that affects the rights among the corporation, its shareholders and creditors, The CCAA is such an Act: Be-
atrice Foods lnc., Re[FN12] and Laidlriw, Re[FNI3]. Pursuant to section 191(2), if a corporation is subject to a

subsection (1) order, its articles may be amended to effect any change that might lawfully be made by an amend-

ment under section 173. Section 173(1)(e) and (h) of the CBCA provides that:

(1) Subject to sections 176 and 177, thc articles of a corporation may by special resolution be amended

to
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(e) create new classes of shares;

(h) change the shares of any class or series, whether issued or unissued, into a different number

of shares of the same class or series or into the same or a different number of shares of other

classes or series

35 Section 6(2) of the CCAA provides that if a court sanctions a compromise or arrangement, it may order

that the debtor's constating instrument be amended in accordance with the compromise or arrangement to reflect

any change that may lawfully be made under fcdcral or provincial law,

36 In exercismg its discretion to approve a reorganization under section 191 of the CBCA, the court must be

satisfied that: (a) there has been compliance with all statutory requirements; (b) the debtor company is acting in

good faith; and (c) the capital restructuring is fair and reasonable; AdkM Cookie Co. Carrada, Re[FNI4] and MEI

Compirter Technology Groirp inc, Re[FN I 5]

37 I am satisfied that the statutory requirements have been met as the contemplated reorganization falls

withm the conditions provided for in sections 191 and 173 of the CBCA. I am also satisfied that Canwcst Global

and the other CMI Fntities were acting in good faith in attempting to resolve the Existing Shareholder dispute.

Furthel'11101'e, the reorganization is a necessary step in thc implementation of the Plan in that it facilitates agree-

ment rcachcd on June 23, 2010 with the Fxisting Shareholders. In my view, thc reorganization is fair and reas-

onable and was a vital step in addressing a significant impediment to a satisfactory resolution of outstanding is-

sues.

38 A post-filing claims procedure order is also sought. Thc procedure is designed to solicit, identify and

quantify post-filmg claims. The Monitor who participated in the negotiation of the proposed order is satisfied

that its terms arc fair and reasonable as am I

39 In closing, I would like to say that generally speaking, the quality of oral argument and the matenals

filed in this CCAA proceeding has been very high throughout. I would like to express my appreciation to all

counsel and the Monitor in that regard. Thc sanction order and the post-filing claims procedure order are gran-

ted

Application granted.

FN1 R.S.C. 1985, c. C-36 as amended

FN2 2000 ABQB 442 (Alta. Q.B.) at para. 60, leave to appeal denied 2000 ABCA 238 (Alta. C.A. [In Cham-

bers]), affd 2001 ABCA 9 (Alta. C.A.), leave to appeal to S.C.C. refused July 12, 2001 [2001 CarswcllAlta 888

(S C C)]

FN3 Ibid, at para. 64 citing Olympia dl: York Developments Ltd. v. Royal Trust Co., [1993] O.J No. 545 (Ont.

Gen. Div.) and Cadillac Fairview Inc., Re, []995]O.J. No. 274 (Ont. Gen. Div [Commercial List]).

FN4 Ibid, at para. 3

FN5 (1993), 22 C.B.R.(3d) 80 (Ont. Bktcy.).

2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 11

2010 CarswellOnt 5510, 2010 ONSC 4209, 70 C.B.R.(5th) I

FN6 Ibid, at para. 6.

I"'N7 (2003), 43 C.B,R (4th) 254 (Que. S.C.).

FN8 (2008), 92 O.R (3d) 513 (Ont. C.A )

FN9 The Sanction Order is extraordinarily long and in large measure repeats the Plan provisions. In future,

counsel should attempt to simplify and shorten these sorts of orders,

FN10 (2004), 47 C.B.R. (4th) 169 (Ont. S.C.J. [Commercial List]).

FNI I (2007), 35 C.B.R. (5th) I (Alta. Q B.).

FN12 (1996), 43 C.B.R.(4th) 10 (Ont. Gen. Div. [Commercial List]).

FN13 (2003), 39 C,B R. (4th) 239 (Ont. S,C J.).

FN14 (2009] O.J, No. 2427 (Ont S.C.J. [Commercial Ltst]) at para. 8/

I'N15 [2005] Q J No. 22993 (Que, S C.) at para 9.

END OF DOCUMENT
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Sino-Forest Corp., Re

In the Matter of the Companies'reditors Arrangement Act, R S.C. 1985, c, C-36, as Amended

In the Matter of a Plan of Compromise or Arrangement of Sino-Forest Corporation, Applicant

Ontario Superior Court of Justice [Commercial Listj

Morawetz J.

Heard: March 30, 2012
Judgment; April 2, 2012

Docket: CV-12-9667-00CL

0& Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights re-

served.

Counsel Robert W Staley, Kevin Zych, Derek J. Bell, Jonathan Bell, foi Applicant

E,A Sellers, for Sino Forest Corporation Boaid of Directors

Derrick Tay, Jennifer Stam, for Proposed Monitor, FTI Consulting Canada Inc.

R. J. Chadwick, B. O'eill, C. Descours, for Ad Hoc Noteholders

M. Starnino, for Counsel in the Ontario Class Action

P Griffin, for Ernst & Young

Jim Grout, Hugh Craig, for Ontario Securities Commission

Scott Bomhof, for Credit Suisse, TD and the Underwriter Defendants in the Canadian Class Action

Subject Insolvency; Civil Practice and Procedure; Corporate and Commercial

Bankruptcy and insolvency --- Companies'reditors Arrangement Act —Miscellaneous

Application for initial order and sale process order under Companies'reditors Arrangemcnt Act (Can.) —Ap-

plicant was publicly-listed major integrated forest plantation operator and forest production company with assets

predominantly in PRC —Published report stated that applicant was near total fraud and Ponzi scheme —Invest-

igations launched by securities commissions in both Ontario and Hong Kong —Applicant had not been able to

release 2011 Q3 results —Applicant cautioned that its historic financial statements and related audit reports
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should not be relied upon —Application granted —Administration Charge and Director's Charge in requested

amount appropriate and necessary —Continued participation of directors desirable.

Cases considered by Morawetz J.:

ATB Financial v. Metcalfe d'c Mansfield Alternative Investments II Corp (2008), 45 13.L R, (4th) 201, 2008

CarswellOnt 2652, 42 C.B.R.(5th) 90 (Ont, S.C.J, [Commercial List]) —referred to

Nortel Networks Corp., Re (2009), 2009 CarswcllOnt 4467, 55 C.H.R. (5th) 229 (Ont. S.C J. [Commercial

List]) —referred to

Stelco Inc., Re (2004), 48 C.B.R. (4th) 299, 2004 CarswellOnt 1211 (Ont. S.C,J [Commercial List]) —re-

ferred to

Stelco Inc., Re (2004), 2004 CarswcllOnt 2936 (Ont. C.A.) —referred to

Stelco Inc., Re (2004), 338 N R. 196 (note), 2004 CarswellOnt 5200, 2004 CarswcllOnt 5201 (S.C.C.)—re-

ferred to

Statutes considered:

Bankiuptcy Code, 11 U.S.C. 1982

Chapter 15 —rcfcrred to

Business Corporations Act, R S 0 1990, c. B.16

Generally —referred to

Canada Business Corporations Act, R.S.C. 1985, c. C-44

Generally —referred to

Companies'reditors Arrangement Act, R S.C 1985, c. C-36

Generally —referred to

s. 2(1) "debtor company" —referred to

s. 11.51 [en. 2005, c. 47, s. 128] —considered

s. 11.52 [en. 2005, c. 47, s. 128] —considered

Moraivetz J.:

Overview

I The Applicant, Sino-Forest Corporation ("SFC"),moves for an Initial Order and Sale Process Order under

the Companies'reditors Arrangement Act ("CCAA").
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2 The factual basis for the application is set out in the affidavit of Mr. W. Judson Martin, sworn March 30,
2012. Additional detail has been provided in a pre-filing report provided by the proposed monitor, FTI Consult-

ing Canada Inc. ("FTI").

3 Counsel to SFC advise that, after extensive arm'-length negotiations, SFC has entered into a Support

Agreement with a substantial number of its Noteholders, which requires SFC to pursue a CCAA plan as well as

a Sale Process.

4 Counsel to SFC advises that the restructuring transactions contemplated by this proceeding are intended

to:

(a) separate Sino-Forest's business operations from the problems facing SFC outside the People's Republic

of China ("PRC") by transferring the intermediate holding companies that own the "business" and SFC's

inter-company claims against its subsidiaries to a newly formed company owned primarily by the Notehold-

ers in compromise of their claims;

(b) effect a Sale Piocess to determine whether anyone will purchase SFC's business operations for an

amount of consideration acceptable to SFC and its Noteholders, with potential excess being made available

to Junior Constituents;

(c) create a structure that will enable litigation claims to be pursued for the benefit of SFC's stakcholders;

a lad

(d) allow Junior Constituents some "upside" in the form of a profit participation if Sino-Forest's business

operations acquired by the Noteholders are monetized at a profit within seven years from Plan implementa-

tion,

5 The relief sought by SFC in this application includes:

(i) a stay of proceedings against SFC, its current or former directors or officers, any of SFC's property, and

in respect of certain of SFC's subsidiaries with respect to the note indentures issued by SFC;

(ii) the granting of a Directors'harge and Administration Charge on certain of SFC's property;

(iii) the approval of the engagement letter of SFC's financial advisor, Houlihan Lokey;

(iv) the relieving of SFC of any obligation to call and hold an annual meeting of shareholders until further

order of this court; and

(v) the approval of sales process procedures,

Facts

6 SFC was formed under the Business Corporations Act (Onto&io), R.S.O. 1990, c. B-16, and in 2002 filed

articles of continuance under the Canada Business Corporations Act, R.S.C. 1985 c. C-44 ("CBCA").

7 Since 1995, SFC has been a publicly-listed company on the TSX. SFC's registered office is in Mis-

sissauga, Ontario, and its principal executive office is in Hong Kong.
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8 A total of 137 entities make up the Sino-Forest Companies: 67 PRC incorporated entities (with 12 branch

companies), 58 BVI incorporated entities, 7 Hong Kong incorporated entities, 2 Canadian entities and 3 entities
incorporated in other junsdictions.

9 SFC currently has three employees, Collectively, the Sino-Forest Companies employ a total of approxim-
ately 3,553 employees, with approximately 3,460 located in the PRC and approximately 90 located in Hong
Kong.

10 Sino-Forest is a publicly-listed major integrated forest plantation operator and forest productions com-

pany, with assets predominantly in the PRC. Its principal businesses include the sale of standing timber and

wood logs, the ownership and management of forest plantation trees, and the complementary manufacturing of
downstream engineered-wood products.

11 Substantially all of Sino-Forest's sales are generated in the PRC.

12 On June 2, 2011, Muddy Waters LLC published a report (thc "MW Report" ) which, according to submis-
sions made by SFC, alleged, among other things, that SI"C is a "near total fraud" and a "ponzi scheme"

13 On the same day that the MW Rcport was released, thc board of directors of SI'C appointed an indcpcnd-
ent committee to investigate the allegations sct out in the MW Report.

14 In addition, investigations have been launched by the Ontario Sccuritics Commission ("OSC"), the Hong
Kong Securities and Futures Commissions ("HKSFC") and the Royal Canadian Mounted Police ("RCMP").

15 On August 26, 2011, thc OSC issued a cease trade order with respect to thc securities of SFC and with

respect to certain senior management personnel. With the consent ol'FC, the cease trade order was extended by
subsequent orders of the OSC.

16 SFC and certain of its officers, directors and employees, along with SFC's current and former auditors,
technical consultants and various underwriters involved in prior equity and debt offerings, have been named as

defendants in eight class action lawsuits in Canada. Additionally, a class action was commenced against SFC
and other defendants in the State of New York.

17 The affidavit of Mr Martin also points out that circumstances are such that SFC has not been able to re-

lease Q3 2011 results and these circumstances could also impact SFC's historical financial statements and its

ability to obtain an audit for its 2011 fiscal year. On January 10, 2012, SFC cautioned that its historic financial

statements and related audit reports should not be relied upon.

18 SFC has issued four series of notes (two senior notes and two convertible notes), with a combined prin-

cipal amount of approximately $ 1.8 billion, which remain outstanding and mature at vanous times between 2013
and 2017. The notes arc supported by various guarantees from subsidiaries of SFC, and some are also supported

by share pledges from certain of SFC's substdianes.

19 Mr. Martin has acknowledged that SFC's failure to file the Q3 results constitutes a default under thc note

indenture s.

20 On January 12, 2012, SFC announced that holders of a majority in principal amount of SFC's senior
notes due 2014 and its senior notes due 2017 agreed to waive the default arising from SFC's failure to release the
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Q3 results on a timely basis.

21 The waiver agreements expire on the earlier of April 30, 2012 and any earlier termination of the waiver

agreements in accordance with their terms. In addition, should SFC fail to file its audited financial statements

for its fiscal year ended December 31, 2011 by March 30, 2012, the indenture trustees would be in a position to

accelerate and enforce the approximately $ 1.8 billion in notes.

22 The audited financial statements for the fiscal year that ended on December 31, 2011 have not yet been

filed,

23 Mr. Martin also deposes that, although the allegations in the MW Report have not been substantiated, the

allegations have had a catastrophic negative impact on Sino-Forest's business activities and there has been a ma-

terial decline in the market value of SFC's common shares and notes. Further, credit ratings were lowered and

ultimately withdrawn.

24 Mr. Martin contends that the various investigations and class action lawsuits have required, and will con-

tinue to require, that significant resources be expended by directors, officers and employees of Sino-Forest. This

has also affected Sino-Forest's ability to conduct its operations in the normal course of business and the business

has effectively been frozen and ground to a halt. In addition, SFC has been unable to secure or renew certain ex-

isting onshore banking facilities and has been unable to obtain offshore letters of credit to facilitate its trading

business Further, relationships with thc PRC government, local government, and suppliers have become

strained, niaking it increasingly difficult to conduct any business operations.

25 As noted above, following arm'-length negotiations between SFC and the Ad Hoc Noteholdcrs, the

parties cntercd into a Support Agreemcnt which provides that SFC will pursue a CCAA plan on the terms set out

in the Support Agreement in order to implement the agreed upon restructuring transaction.

Application of the CCAA

26 SFC is a corporation continued under the CBCA and is a "company" as defined in the CCAA.

27 SFC also takes the position that it is a "debtor company" within the meaning of the CCAA. A "debtor

company" includes a company that is insolvent.

28 The issued and outstanding convertible and senior notes of SFC total approximately $ 1.8 billion. The
waiver agreements with respect to SFC's defaults under the senior notes expire on April 30, 2012. Mr. Martin

contends that, but for thc Support Agreement, which requires SFC to pursue a CCAA plan, the indenture trustees

under the notes would be entitled to accelerate and enforce the rights of the Noteholders as soon as April 30,
2012 As such, SFC contends that it is insolvent as it is "reasonably expected to run out of liquidity within a

reasonable proximity of time" and would be unable to meet its obligations as they come due or continue as a go-

ing concern. See Stelco Inc,, Re, [2004] O.J. No. 1257 (Ont. S.C.J. [Commercial List]) at para. 26; leave to ap-

peal to C.A. refused [2004] O.J. No. 1903 (Ont. C.A.); leave to appeal to S.C.C refused [2004] S.C.C A. No.

336 (S.C.C.), and ATB Financial v. Metcalfe A Mansfield Alternative Investments II Corp., [2008] O.J. No,
1818 (Ont. S.C.J. [Commercial List]) at paras. 12 and 32.

29 For the purposes of this application, I accept that SFC is a "debtor company" within the meaning of the

CCAA and is insolvent; and, as a CBCA company that is insolvent with debts in excess of $5 million, SFC
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meets the statutory requirements for relief under the CCAA.

30 The required financial information, including cash-flow information, has been filed.

31 I am satisfied that it is appropriate to grant SFC relief under the CCAA and to provide for a stay of pro-

ceedings. FTI Consulting Canada, Inc., having filed its Consent to act, is appointed Monitor.

The Administration Charge

32 SFC has also requested an Administration Charge. Section 11.52 of the CCAA provides the court with

the Jurisdiction to grant an Administration Charge in respect of the fees and expenses of FTI and other profes-
sionals.

33 I am satisfied that, in the circumstances of this case, an Admimstration Charge in the requested amount

is appropriate. In making this determination I have taken into account the complexity of the business, the pro-

posed role of the beneficiaries of the charge, whether the quantum of the proposed charge appears to be fair and

reasonable, the position of the secured creditors likely to be affected by thc charge and the position of FTI.

34 In this case, FTI supports thc Administration Chaigc. Further, it is noted that the Administration Charge
does not seek a super priority charge ranking ahead of the secuied creditors.

The Directors'harge

35 SFC also requests a Directois'harge. Section 11.51 of thc CCAA provides the court with the Jurisdic-
tion to grant a charge in favour of any director to indemnify the director against obligations and liabilities that

they may incur as a director of the company after commenccmcnt of the CCAA proceedings.

36 Having reviewed the record, I am satisfied that the Directors'harge in the requested amount is appro-

priate and necessary. In making this determination, I have taken into account that the continued participation of
directors is desirable and, in this particular case, absent the Directors'harge, the directors have indicated they

will not continue in their participation in the restructuring of SFC. I am also satisfied that the insurance policies
currently in place contain exclusions and limitations of coverage which could leave SFC's directors without cov-

erage in certain circumstances.

37 In addition, the Directors'harge is mtended to rank behind the Administration Charge Further, FTI
supports the Directors'harge and thc Directors'harge does not seek a super priority charge ranking ahead of
secured creditors.

38 Based on the above, I am satisfied that the Directors'harge is fair and reasonable in the circumstances.

The Sale Process

39 SFC has also requested approval for the Sale Process.

40 The CCAA is to be given a broad and liberal interpretation to achieve its objectives and to facilitate the

restructuring of an insolvent company. It has been held that a sale by a debtor, which preserves its businesses as

a going concern, is consistent with these objectives, and the court has the jurisdiction to authorize such a sale

under the CCAA in the absence of a plan. See Norrel Networks Corp, Re, [2009j O.J. No. 3169 (Ont, S.C.J.
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[Comniercial List]) at paras. 47-48.

41 The following questions may be considered when determining whether to authorize a sale under the

CCAA in the absence of a plan (See Noi rel Networks Corp., Re, supra at para. 49):

(i) Is the sale transaction warranted at this time?

(ii) Will the sale benefit the "whole economic community"?

(iii) Do any of the debtors'reditors have a bone fide reason to object to the sale of the business?

(iv) Is there a better alternative?

42 Counsel submits that as a result of the unceitainty surrounding SFC, it is impossible to know what an in-

terested third party might be willing to pay for the underlying business operations of SFC once they are separ-

ated fiom the problems facing SFC outside the PRC. Counsel further contends that it is only by running the Sale

Process that SFC and the court can determine whether there is an interested party that would be willing to pur-

chase SFC's business operations for an amount of consideration that is acceptable to SFC and its Noteholders

while also making excess funds available to Junior Constituents

43 Based on a review of thc record, the comments of FTI, and the support levels being provided by the Ad

Hoc Noteholdcrs Committee, I am satisfied that thc aforementioned factors, when considered in the circum-

stances of this case, justify the approval of the Sale Process at this point in time.

Ancillary Relief

44 I am also of the view that it is impractical for SFC to call and hold its annual general meeting at this time

and, therefore, I am of the view that it is appropriate to grant an order relieving SFC of this obligation.

4S SFC seeks to have FTI authorized, as a formal representative of SFC, to apply for recognition of these

proceedings, as necessary, in any jurisdiction outside of Canada, including as "foreign main proceedings" in the

United States pursuant to Chapter 15 of the U.S, Bankruptcy Code Counsel contends that such an order is ne-

cessary to facilitate the restructuring as, among other things, SFC faces class action lawsuits in New York, the

notes arc governed by Ncw York law, the indenture trustees are located in New York and certain of the SFC
subsidiaries may face proceedings in foreign jurisdictions in respect of certain notes issued by SFC. In my view,

this relief is appropriate and is granted.

46 SFC also requests an order approving;

(i) the Financial Advisor Agreement; and

(ii) Houlihan Lokcy's retention by SFC under the tcims of the agreement.

47 Both SFC and FTI believe that the quantum and nature of the remuneration provided for in the Financial

Advisor Agreement is fair and reasonable and that an order approving the Financial Advisor Agreement is ap-

propriate and essential to a successful restructuring of SFC. This request has the support of parties appearing

today and, in my view, is appropriate in the circumstances and is therefore granted.

Disposition
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48 Accordingly, the relief requested by SFC is granted and orders shall issue substantially in the form of the

Initial Order and the Sale Process Order included the Application Record.

Miscellaneous

49 SFC has confirmed that it is bound by the Support Agreement and intends to comply with it.

50 The come-back hearing is scheduled for Friday, April 13, 2012. Thc orders granted today contain a

come-back clause. The orders were made on extremely short notice and for all practical purposes are to be

treated as being made ex parte.

51 The scheduling of future hearings in this 111atter shall be coordinated through counsel to the Monitor and

the Commercial List Office.

52 Finally, it would be helpful if counsel could also file materials on a USB key in addition to a paper re-

cord.

END OF DOCUMENT
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Northland Properties Ltd. v. Excelsior Life Insurance Co of Canada

NORTHLAND PROPERTIES LIMITED et al. v, EXCELSIOR LIFE INSURANCE COMPANY OF CANADA,

NATIONAL LIFE ASSURANCE COMPANY OF CANADA and GUARDIAN INSURANCE CO. OF

CANADA

British Columbia Court of Appeal

McEachern C.J.B.C.,Esson and Wallace JJ A,

Judgment: January 5, 1989

Docket: Vancouver Nos. CA010238; CA010198; CA010271

Thomson Reuters Canada Limited or its Liccnsors (excluding individual court documents). All rights re-

served.

Counsel: F FF Hei"bert and N Kambas, for appellant Excelsioi Life Insurance Company of Canada and appellant

National Life Assurance Company of Canada.

A,P. Czepii, for appellant Guardian.

H.C.R, Cia&k and R.D. EOis, for respondent companies.

G. II, Ghikas and C,S. Bird, for respondent Bank of Montreal.

Subject: Corporate and Commercial; Insolvency

Corporations --- Arrangements and compromises —Under Companies'reditors Arrangement Act —Arrange-

ments —Approval by Court —"Fair and reasonable".

Corporations —Arrangements and compromises —Reorganization plan under Companies'reditors Arrange-

ment Act providing for consolidation of petitioner companies and grouping all pnority mortgagees into one vot-

ing class —Two priority mortgagecs, not being fully secured creditors, votmg against and appealing court order

approving plan Appeal dismissed —Consolidation being appropriate where economic prejudice less than

prejudice arising from continued debtor separateness —Composition of priority creditors not being unfair since

plan formulated for benefit of all creditors, who had indicated approval —Plan being fair and reasonable since

priority mortgagees assured value of security without liquidation expenses and this result being unavailable in

absence of plan.

After the petitioners'ank commenced receivership proceedings against the petitioners, thc court approved a re-

organization plan filed under the Companies'reditors Arrangement Act. The plan incorporated a settlement
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agreement that had been reached between the bank and the petitioners. In addition, the plan proposed consolida-

tion of all the petitioners and provided that all priority mortgagees would be grouped into one class for voting

purposes Of thc 15 priority mortgagees, 11 were fully secured while the remaining four, including the respond-

ents, faced deficiencies. All classes of creditors had voted unanimously in favour of the plan, except the priority

mortgagee class, which had none the less approved the plan by the requisite majority under the Act. Prior to the

settlement with the bank, R Ltd., a priority mortgagee facing a deficiency, had struck an agreement with the pe-

titioners on the value of its security amounting to approximately $900,000 over a disputed appraisal value. R.
Ltd. agreed in the settlemcnt to vote in favour of the plan. Had it voted against, the petitioners would not have

obtained the requisite majority from the priority mortgagee class. The respondents appealed the order approving

the plan on a number of grounds.

Held:

Appeal dismissed

Thcrc was some merit in the respondents'rgument that the Act does not authorize the creditors of one company

to vote on the disposition of a creditor's security in another company. Flowever, the plan contemplated thc con-

solidation of the petitioners and the chambers judge correctly concluded that consolidation was appropriate if its

economic prejudice was less than thc prejudice arising from continued debtor separateness.

Furthci'111ol'e, the composition of thc class of priority creditors was not unfair. The plan was not only for thc be-

nefit of the undersecured priority 111ol'tgagees, but also for thc benefit of thc companies and other creditors who,

by their votes, had indicated that they thought thc plan was in their best interest Nor was thc plan tainted by thc

agrccment between R. I.td and the respondents. The agreement was not made for the purpose of ensuring a fa-

vourable vote because at the time it was 111ade the petitioners had not yet reached a settlement with the bank.

Furthermore, the agreement with R. Ltd. was fully disclosed in the plan and it was the bank, not the respondents,

which stood to lose by that agreement.

Finally, thc plan was neither unfair nor unreasonable. Only the appellants had voted against it and the court

should not be astute in finding technical arguments to overcome the majority's decision. Moreover, the plan as-

sured all priority mortgagees thc full value of their security without liquidation expenses, which was more than

they could have expected in the absence of the plan. Although they lost the right to pursue the petitioners for any

deficiency, this right was wholly illusory given thc petitioners'verwhelming debt to the bank.

Cases considered:

Alabama, New Orleans, Texas d'c Pac. Junction Ry. Co., Re, [1891] 1 Ch. 231 (C,A.) —referred to

Associated Investors of Can Ltd,, Re, [1988]2 W.W.R. 211, 56 Alta. L.R. (2d) 259, 67 C.B.R. (N.S.) 237,
38 B.L.R. 148, (sub nom. Re First Investors Corp Ltd) 46 D.L.R. (4th) 669 (Q.B.)—referred to

Baker d'c Getty Fin. Services Inc, Re, 78 B.R. 139 (U.S. Bankruptcy Ct., N.D. Ohio, 1987)—referred to

Br Amer Nickel Corp. v. O'Bnen Ltd., [1927]A.C. 369 (P.C.)—followed

Companies'reditors Arrangement Act, Re, A.G. Can. v A.G. Que,, [1934]S.C.R. 659, [1934]4 D.L.R. 75—referred to

Dairy Corp. of Can. Ltd., Re, [1934]O.R. 436, [1934] 3 D.L,R. 347 —referred to
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Meridian Dev. Inc. v. TD. Bank; Meridian Dev. Inc v. Nu-II'est Ltd., [1984] 5 W.W.R, 215, 32 Alta L.R,

(2d) 150, 52 C.B.R.(N.S.) 109, 53 A.R. 39 (Q.B.)—referred to

Norcen Energy Resources Ltd. v, Oakwood Petroleurns Ltd, (1988), 63 Alta. L.R. (2d) 361, 92 A R. 81

(Q,B.)—followed

Snider Bros., Re, 18 B.R. 320 (U.S. Bankruptcy Ct., D. Mass, 1982)—followed

Sovereign Life Assur. Co. v, Dodd, [1892] 2 Q.B.D. 573 (C.A.) —refert ed to

II'ellington Bldg. Corp., Re, [1934]0 R. 653, 16 C.B.R.48, [1934]4 D.L.R. 626 —referred to

Statutes considered:

Companies'reditors Arrangement Act, R.S.C. 1970, c. C-25 [now R.S.C. 1985, c C-36]

s. 20

Company Act, R.S,B.C. 1979, c. 59

ss, 276-278

Appeal from order of Trainor 1 approving reorganization plan filed undei Companies CI'editors Arrangement

Act.

McEacliern C,J.B.C.(Excerpt from the transcript):

I We arc giving an oral judgment this morning because of the commercial urgency of these appeals and be-

cause counsel's helpful arguments have narrowed thc issues substantially. Wc are indebted to counsel for their

useful submissions.

2 The petitioners (respondents on these appeals) are a number of companies (which I shall call "the compan-

ies") who have outstanding issues of secured bonds and are all engaged in real estate investment and develop-

ment in Western North America and who collectively own and operate a number of office buildings and the

Sandman Inn chain of hotels and motels. The appellants, Excelsior Life and National Life and Guardian Trust,

are creditors of the petitioners who hold mortgages over specific properties owned by certain of the companies.

They, along with eleven other lenders, are called priority mortgagees".

3 The companies ran into financial problems starting in 1981 and by spring of 1988, the companies owed

approximately $200 million against assets of $ 100 million. The major creditor, thc Bank of Montreal (which I

shall sometimes call "the bank"), was owed approximately $ 117 million by the companies and thc bank author-

ized the commencement of a receivership action. The bank holds security in all of the assets of the companies by

way of trust deeds and bonds ranking second in priority to the security held by thc priority mortgagees. Before

decision in the receivership proceedings, the companies petitioned under the Compames'reditors Arrangement

Act, R.S.C, 1970, c. C-25 [now R S.C. 1985, c. C-36] (which I shall sometimes refer to as "C C.A.A.") for an

order directing meetings of the secured and unsecured creditors to consider a proposed compromise or arrange-

ment plan.
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4 Mr. Justice Trainor, on 7th April 1988, granted the petition authorizing the compames to file a reorganiza-

tion plan with the court, and that in the meantime, the companies would continue to carry on business and re-

mam in possession of their undertaking, property and assets. Further, all proceedings against the companies

were stayed. The original reorganization plan was filed on 25th August 1988. It provided that each priority mort-

gagee holding security over the property of the individual petitioners would constitute a separate class.

5 The petitioners obtained an order to hold a creditors'eeting on 31st October 1988 and 1st November

1988. The order provided that in addition to meetings of individual classes of creditors, there should be a later

general mccting of all creditors to consider the plan In addition, the petitioners obtained an order to file and

serve the amended plan seven days before thc creditors'eeting along with their information circular. Other ap-

plications were brought which dealt with notices, proxies, proof of claim forms, exchange rates and directions

for the calling of meetings

6 The amended plan was based on thc following classes of creditors (descriptions of which are contained in

the reasons for Judgment of Trainor J, at pp. 6-7) namely:

7 —shareholder cicditors

8 —A bondholdcrs

9 —PUT debt claimants and C bondholders

10 —priority mortgagees

ll — government creditors

12 property tax creditors

13 —general creditors

14 The amended plan also proposed consolidation of all the petitioner companies. The amended plan

provided that all priority mortgagecs would be grouped into one class for voting purposes. There were fifteen

priority mortgagees in total, eleven of which were fully secured while thc remaining four (including the appel-

lants) faced deficiencies. The amended plan also authorized the companies to negotiate with creditors in order, if

possible, to reach as much agrecmcnt as possible so that the plan would have a better chance of gaining the re-

quisite majorities.

15 The companies and the Bank of Montreal reached a settlement agreement on 20th October 1988, dealing

with (a) the amounts owing to the bank by the companies; (b) claims by the companies and others agamst the

bank in relation to a lender liability lawsuit; and (c) the terms of a compromise between the bank and the com-

panies. Thc Bank of Montreal, according to thc information circular, would only realize $32,859,005 upon li-

quidation, The settlement agreement between the Bank of Montreal and the companies, which is incorporated as

part of the plan, provides that as of 17th January 1989, the bank is to receive the sum of $41,650,000 in either

cash or in cash plus properties. A copy of this agreement was provided to creditors, along with such other docu-

ments including a notice of the meetings, the reorganization plan, and an extensive information circular.

16 The class meetings and the general meetings of creditors were held in Vancouver on 31st October and

1st November 1988. All classes of creditors voted unanimously in favour of the plan except the priority mort-

2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 5

1989 CarswellBC 334, 73 C.B.R.(N.S.) 195, [1989]3 W.W.R. 363, 34 B.C.L.R.(2d) 122

gagee class. This class approved the plan by the requisite majority pursuant to the provisions of the C.C.A A.,

that is, a simple majority of creditors in the class holding at least 75 per cent of the debt voting in favour of the

plan. 73.3 per cent of the priority mortgagees holding 78.35 per cent of the debt voted in favour of the plan.

17 Relax Development Corporation Ltd., a priority mortgagee facing a deficiency, voted in favour of the

plan. If Relax had not voted in favour of the plan, the companies would not have obtained the requisite majority

from the priority mortgagee class. Prior to the settlement with the bank, Relax struck an agreement with the

companies on the value of its security amounting to about $900,000 over an appraisal value which was in dis-

pute. Relax agreed in the settlement to vote in favour of the plan. More about that later

18 The appellants on these appeals voted against the plan, and raised objections that the plan improperly put

all priority mortgagees into one class, and also that the plan preferred some creditors over others. They allege

that thc net effect of the plan on the fully secured priority mortgagees is different than that on the mortgagees fa-

cing deficiencies, in that the plan reduces the amount of debt owed to the mortgagees facing deficiencies to the

market value of the subject property of their respective security, and required assignmcnt of thc deficiency for

$ 1. They lose thc inght to obtain an order absolute of foreclosure pursuant to their security. On thc other hand,

the fully secured priority mortgagees recover thc entire amount of their indebtedness,

19 The appellants Excelsior and National are secured creditors of thc petitioner, Northland Properties Ltd.,

one of the companies They hold a first mortgage Jointly over an office tower in Calgary adjacent to thc Calgary

Sandman Inn. Both buildings sharc common facilities Thc principle anaount of the debt owing to Excelsior and

National as of 26th October 1988, is $ 15,874,533 plus interest of $311,901 The market value of the office tower

as of 13th May 1988 was stated to be $ 11,675,000.They, therefore, face a potential deficiency of $4,512,434.

20 Guardian Trust is a secured creditor of the petitioner, Unity Investment Company Limited, and holds a

first mortgage over a small office building in Nelson, British Columbia, The amount owing to Guardian is

$409,198.46 and the estimated deficiency is approximately $ 150,000 exclusive of transaction costs.

21 Mr. Justice Trainor, on 12th December 1988, found that the companies had complied with the provisions

of the C.C.A.A., and, therefore, the court could exercise its discretion and sanction the reorganization plan. Ex-

celsior and National and Guardian appeal against that decision.

22 Mr. Justice Trainor had the carriage of this matter almost from the beginning and he heard several pre-

liminary applications. In a careful and thorough judgment, he set out the facts distinctly, reviewed the authorities

and approved the plan. I do not propose to review the authorities again because they are extensively quoted in

nearly every judgment on this subject. It will be sufficient to say that they include Re Companies'reditors Ar-

rangement Act; A.G of Can. v. A,G. Que., [1934] S.C.R. 659, [1934] 4 D.L.R. 75; Meridian Dev. Inc v. T.D

Bank; Meiidian Dev. Inc. v. Nu-West Ltd, [1984] 5 W.W,R. 215, 32 Alta. L R. (2d) 150, 52 C.B R. (N S ) 109,

53 A.R. 39 (Q.B.); Re Associated Investors of Can Ltd., [1988] 2 W W.R. 211, 56 Alta. L.R. (2d) 259, 67

C.B.R. (N.S.) 237, 38 B.L.R 148, (sub nom, Re First Investors Coip Ltd) 46 D.L R (4th) 669 (Q B ); Re

Alabama, New Orleans, Texas Ck Pac, Junction Ry Co., [1891] I Ch. 231 (C.A.); Re Dairy Corp, of Can. Ltd,

[1934] O.R. 436, [1934] 3 D.L.R 347; Be We!lington Bldg. Coip, [1934] O.R. 653, 16 C.I3.R. 48, [1934] 4

D.L.R. 626; Br Amer. Nickel Corp, v, O'rien I td, [1927] A.C. 369 (P.C.); Sovereign Life Assur Co. v, Dodd,

[1892]2 Q.B.D. 573 (C.A.), and others.

23 The authorities do not permit any doubt about the principles to be applied in a case such as this. They are

set out over and over again in many decided cases and may be summarized as follows:
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24 (I) There must be strict compliance with all statutory requirements (it was not suggested in this case that

the statutory requirements had not been satisfied);

25 (2) All matenal filed and procedures carried out must be examined to determine if anything has been

done which is not authonzed by the C.C.A,A.;

26 (3) The plan must be fair and reasonable

27 Similarly, there can be no doubt about the purpose of the C.C.A.A. It is to enable compromises to be

made for the common benefit of the creditors and of the company, particularly to keep a company in financial

difficulties alive and out of the hands of liquidators. To make the Act workable, it is often necessary to permit a

requisite malonty of each class to bind the minority to the terms of the plan, but the plan must be fair and reas-

onable.

28 There were really four issues argued on this appeal but, as is so often the case, there is some overlapping.

I shall attempt to deal with them individually.

29 First it was alleged, pnncipally by Mr Czepil, that the Act does not authorize a plan whereby thc credit.-

ors of other companies can vote on the question of whether the creditors of another company 111ay compromise

li is clan11 I le called this 1 lie cross-company issue.

30 This argument arises out of thc particular facts that Mr Czepil's client found itself in where it had a first

mortgage, that is, Guardian had a first mortgage on a building owned by Unity which was the only asset of

Unity, and hc says the C.C.A.A. does not permit creditors of other companies to vote on the disposition
ol'iuardian'ssecurity. I think there would be considerable ment in this sub1111ssion except for thc fact that the plan

contemplates the consolidation of all the petitioner companies and thc applications are made in this case not just

under the C.C.A.A., but also under ss. 276-78 of thc British Columbia Company Act., R.S.B.C. 1979, c. 59. In

this respect, it is necessary to mention s. 20 of the C.C.A.A. which provides:

31 20. The provisions of this Act may be applied conjointly with thc provisions of any Act of Canada or

of any province, authonzing or making provision for the sanction of compromises or arrangements between

a company and its shareholders or any class of them.

32 During the argument of these appeals, we were treated to a review of the history of this matter in the

court below. In reasons for Judgment dated 5th July 1988 [now reported Re Northland Properties Ltd. (1988), 29

H.C.L.R, (2d) 257, 69 C.13.R, (N.S.) 266j, Mr. Justice Trainor recited that hc had been asked by some of thc

parties to approve a consolidation plan, but he declined to do so as thc plan was not then before him in final

form It is implicit that Trainor J, thought he had authority to approve a consolidation plan and he referred to

American authorities particularly, Re Northland Properties Ltd. [B.C ] Tramor J. 219 Re Baker 4 Getty Fin Ser-

vices Ine., 78 B R. 139 (U.S. Bankruptcy Ct., N.D. Ohio, 1987), and in Re Snider Bros., 18 B.R. 320 (U.S.

Bankruptcy Ct., D. Mass., 1982), and he said that he accepted the analysis of Snider, which proposes the test

between economic prejudice of continued debtor separateness versus the economic prejudice of consolidation,

and holds that consolidation is preferable if its economic prejudice is less than separateness preJudice.

33 I think Mr. Justice Trainor was right for the reasons descnbcd in the American authorities and because to

hold otherwise would bc to deny much meaning to s. 20 of the C.C.A.A. and would mean that when a group of
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companies operated conjointly, as these companies did (all were liable on the Bank of Montreal bonds), it would

be necessary to propose separate plans for each company and those plans might become fragmented seriously

34 I am satisfied there is jurisdiction to entertain a consolidation proposal

35 Secondly, it was agreed that the composition of the class of priority creditors was unfair by reason of in-

cluding all priority mortgagees without regard to the fact that some of them faced a deficiency and some did not

The appellants were each in the latter difficulty and they argue that they should have been placed in a different

class because the other 11 priority mortgagees werc going to get paid m full whether the plan was approved or

not. This argument would have more merit if the plan were only for the benefit of the undersecured priority

mortgagee, But the plan was also for the benefit of the company and the other creditors who, by their votes, in-

dicted that they thought the plan was in their best interest. The learned chambers judge considered this question

carefully. At p. 25 of his reasons he said this:

36 An examination of the relationship between the companies and the priority mortgagees satisfies me

that they are properly in the same class. The points of similarity arc;

37 1 The nature of the debt is the same, that is, money advanced as a loan

38 2. It is a corporate loan by a sophisticated lcndcr who is in the business and aware of the gains and

risks possible,

39 3. The nature of the security is that it is a first mortgage.

40 4. The remedies are the same —foreclosure proceedings, receivership

41 5. The result of no reorganization plan would be that the lender would achieve no more than the

value of the property, less the costs of carrying until disposal, plus the legal costs as well would come out of

that. A possible exception would be if an order absolute left the creditor in the position of holding property

for a hoped-for appreciation in value.

42 6. Treatment of creditors is the same. The term vaned to five years, the interest rates 12 per cent or

less, and the amount varied to what they would get on a receivership with no loss for costs, that is, it would

be somewhat equivalent to thc same treatment afforded to the Bank of Montreal under the settlement agree-

ment.

43 The points of dissimilarity are that they are separate priorities and that there arc deficiencies in value

of security for the loan, which vary accordingly for particular priority mortgagces. Specifically with respect

to Guardian and Excelsior, they are both in a deficiency position.

44 Now, either of the reasons for points of dissimilarity, if effect was given to them, could result in

fragmentation to the extent that a plan would be a realistic impossibility. The distinction which is sought is

based on property values, not on contractual rights or legal interests.

45 I agree with that, but I wish to add that in any complicated plan under this Act, there will often be some

secured creditors who appear to be oversecured, some who do not know if they are fully secured or not, and

some who appear not to be fully secured. This is a variable cause arising not by any difference in legal interests,
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but rather as a conscquencc of bad lending, or market values, or both.

46 I adopt, with respect, thc reasoning of Forsyth J. of the Court of Queen's Bench of Alberta, in a recent

unreported decision in Norcen Energy'esources I.td. v. Oakwood Petro(earns Ltd, No. 8801-14453, 17th

November 1988 [now reported 63 Alta. I..R. (2d) 361, 92 A R. 81], particularly at pp. 13 and 14 [pp. 369-70]. I

am unable to accede to this ground of appeal.

47 Thirdly, I pause to mention that it was not suggested that the arrangement with the Bank of Montreal

constituted a preference. It was argued, however, that the entire plan was tainted by the agreement made by the

companies with Relax. Apparently, there was an appraisal showing a value of its security at $3.7 million while

other evidence suggests a value of between $4.5 million to $4.6 million. The amount owing to Relax on its mort-

gage was $ 6 million.

48 Farly in thc history of this matter before thc plan was finalized, and before the companies struck their

crucial arrangcmcnt with thc Hank of Montreal, the companies and Relax agreed to a future cash payment of

$500,000 and a valuation ol'$4 million for the Relax property which could, in total, amount to a prefcrcnce of up

to $900,000 to Relax and that company, in consideration of that compromise, agreed to vote for the plan.

49 It should bc mentioned that thc plan, from its inception, ensured to the priority mortgagces the full mar-

ket value of their sccunty to be deter1111ned cithcr by agreement, appraisal, or, if necessary, arbitration. Thus, the

appellants do not stand to lose anything by the agreement made with Relax. It is thc bank which earned the bur-

den of that cxpcnsc.

50 There is no doubt that side deals aic a dangerous game and any arrangemcnt made with )ust one creditor

endangers the appearance of the bona fides of a plan of this kind and any debtor who undertakes such a burden

docs so at considerable risk In this case, however, it is apparent that this agreement was not made for the pur-

pose of ensuring a favourable vote because at the time thc deal was struck the companies had not reached an ac-

commodation arrangement with the bank I think the companies werc negotiatmg, as businessmen do, on values

for the purpose of putting a plan together.

51 Further the arrangement with Relax was fully disclosed in the plan. This does not ensure its full absolu-

tion if it was improper, but at least it removes any coloration of an underhanded or secret deal. In fact, there

were also negotiations between the compames and the appellants but nothing came of those discussions.

52 After rcfcrring to the fact that the plan anticipated and permitted negotiations about values and other

matters, the learned chambers judge said this at pp. 28 and 29 of his reasons:

53 The negotiations might, on the surface, appear to have been in the nature of an excessive payment to

Relax for the consideration in their agreement, which agrecmcnt, incidentally, included an undertaking to

vote in favour of the plan. But the answer given by the companies is that what in effect was happening at

that meeting was a negotiation as to the agreed price and that this negotiation took place earlier rather than

later and that the parties in fact came to an accord with respect to the agreed price and that the settlement

between them was on that basis

54 If that is so, it is something which took place in accordance with what is proposed by the reorganiza-

tion plan. I have reviewed and reread a number of times the submissions by the companies and particularly
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by counsel on behalf of Guardian and Excelsior. I am satisfied that I should accept the explanation as to

what took place, which has been advanced on behalf of thc companies.

55 In the circumstances of this case, I would not disagree with thc learned chambers judge in that connec-

tion

56 Lastly, it remains to be considered whether the plan is fair and reasonable. I wish to refer to three mat-

ters.

57 First, the authorities warn us against second-guessing businessmen (see Re Alabama, supra, at p, 244). In

this case, the companies and their advisors, the bank and its advisors, and all the creditors except the two appel-

lants, voted for the plan. As the authorities say, we should not be astute in finding technical arguments to over-

come the decision of such a majority.

58 Secondly, I wish to mention Mr Czepil's argument that the plan was unfair, perhaps not conceptually,

but operationally by authorizing negotiations Hc says this put the parties in a difficult position when it came to

vote because they risked rctnbution if they failed to reach agreement and then voted against the plan Hc com-

plains that some benefits offered in negotiations are no longer availablc to his clients.

59 With respect, negotiations between businessmen are much to be desired and I would not wish to say any-

thing that would impede that salutory process, If negotiations lead to unfairness, then other considerations, of

course, arise. But that, in my view, is not this case.

60 Thirdly, the plan assures all the priority mortgagees the full market value of their security without liquid-

ation expenses. That is more than they could expect to receive if there had been no plan.

61 What they gave up is thc nght to take the property by order absolute or to seek a judicial sale and pursue

the borrower for the deficiency. Guardian was actually offered its security but declined to accept it The diffi-

culty about this whole matter is the uncollectability of the deficiency having regard to the overwhclmmg debt

owed to the bank which would practically eliminate any real chance of recovery of the dcficicncy

62 In my view, the obvious benefits of settling rights and keeping the enterprise together as a going concern

far outweigh the deprivation of the appellants'holly illusory rights. In this connection, the learned chambers

judge said at p. 29:

63 I turn to the question of the right to hold the property after an order absolute and whether or not this

is a denial of something of that significance that it should affect these proceedings. There is in the material

before me some evidence of values. There are the principles to which I have referred, as well as to the rights

of majorities and the rights of minorities.

64 Certainly, those minority rights are there, but it would seem to me that in view of the overall plan, in

view of the speculative nature of holding property in the light of appraisals which have been given as to

value, that this right is something which should be subsumed to the benefit of the majoiaty

65 I agree with that.

66 I also agree with the learned chambers judge that the plan should have been approved and I would dis-
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miss these appeals accordingly.

Esson J.A.:

67 I agree

II allace J.A.:

68 I agree.

McEachern J.A.:

69 The appeals are dismissed with costs

Appeal disinissed,

END OF DOCUMENT
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s. 6 —considered

APPEAL by creditors from judgment reported at 2001 CarswcllOnt 1325, 25 C.B.R. (4th) 1 (Ont. S.C.J.
[Commercial List]) sanctioning plan of arrangement under Companies'reditors Arrangement Act.

The Court:

1 Cumberland Asset Management, and others, appeal from orders made by Farley J. dated March 29, 2001
and May 7, 2001. In the March 29, 2001 order Farley J. sanctioned a plan of arrangement under the

Companies'reditors

Arrangement Act, R.S.C. 1985, c. C-36, as amended (C.C.A.A.) proposed by Deloitte & Touche Inc.,
the Interim Receiver of Anvil Range Mining Range Mining Corporation and Anvil Range Properties Inc. In his

May 7, 2001 order, Farley J. ordered that the appellants pay costs relating to the sanction motion in the total

amount of $28,500.

2 The facts respecting the sanctioning of the plan are set forth in Farlcy J.'s reasons which are reported at
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(2001), 25 C.B,R, (4th) 1 (Ont. S.C.J [Commercial List]) and need not be repeated in detail. The following is an

outline, which contains some history of this proceeding which is not included in Farley J.'s reasons.

3 Anvil Range Mining Corporation is the owner of a lead and zinc mine, known as the Faro Mine, in the

Yukon Territory. It bought this mine for about $27,000,000 in 1994 from KPMG Inc., in its capacity as Interim

Receiver of the then owner, Curragh Inc.

4 Anvil Range began production in August 1995 after conducting a nine-month $75,000,000 pre-stripping

and mill refurbishment program. It suspended mining operations in December 1996 and milling operations in the

spring of 1997 because of falling metal prices. It recommenced operations in the fall of 1997 but ceased mining

and milling early in 1998.

5 In January 1998, Anvil Range applied for and received protection from its creditors under the C.C,A.A.

This was the beginning of the proceeding in which the orders under appeal were, eventually, made. In March

1998, Cominco Ltd., a secured creditor of Anvil Range, moved for the appointment of an interim receiver and

termination of the stay provided for in the C.C.A.A. proceeding. Deloitte & Touche Inc. was appointed Interim

Receiver and the court directed it to report to the court on certain matters, including seeking advice and direc-

tions respecting a marketing plan for the mine.

6 In response to this, the Intcnm Rccciver filed its second report dated Junc 17, 1998 in which it recommen-

ded that "no funds be spent on marketing the mine for thc present" This was based on several different facts,

one of them being "the fact that no prospective purchasers had emerged to that date ..to express even min-

imal interest in the mine site despite the well publicized facts in the industry press"

7 As part of the ongoing dispute among the parties, the Interim Receiver brought a motion before Blair J.,

which was heard on August 20, 1998, seeking approval to sell certain assets at the mine. Blair J. noted that thc

Interim Receiver had expressed the opinion on the basis of its market analysis that it was "unlikely that the Faro

Mine can be reopened within the next 2-3 years and possibly as long as 5 years." Hc then said:

I agree that it is difficult to be very optimistic about the future prospects of the Faro Mine, including the

chance of its re-opening, On the other hand, Strathcona (acknowledged by all to be expert in the field)

seems to feel strongly that the best chance of recovery is if the Grum Pit at least is kept on a "standby-

mode" ready to be made operative quickly when a period of good metal prices arrives. To do this the equip-

mcnt in question will be necessary. To replace it would be costly and it may well bc a non-starter if what is

being considered is only a 3 year operation or so.

8 Blair J. did not dismiss the request for approval to sell the equipment but adjourned it to October 29, 1998

to enable the Yukon Territorial Government to do further analysis This was because of the importance of the

mine to the fabric of the Yukon Territory.

9 After cxtensivc negotiations and a filing of the Yukon Territorial Government report, a fundmg formula

was established in December 1998 whereby the Department of Indian Affairs and Northern Development

("DIAND") assumed most of the funding obligations of going forward. This funding was secured by a charge

against the real property.

10 In December 1999, the court granted leave to the Intenm Receiver or the secured creditors to file a plan
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of arrangement. About a year of negotiations among the secured creditors followed, eventually leading to an ex-

tensive settlement conference held in Vancouver under the direction of Justice Kierans, sitting as a justice of the

Supreme Court of the Yukon Territory. The conference resulted in a settlement among three groups of secured

creditors: (I) the Mining Lien Act Claimants; (2) Cominco Ltd.; and (3) DIAND, the Yukon Territorial Govern-

ment and the Yukon Workers'ompensation, Health and Safety Board. The settlement was to be implemented

by a plan under the C.C.A.A.

11 As will be set forth in more detail later in these reasons, the three groups of secured creditors were the

only parties with a legal and economic interest in the assets of Anvil Range. The plan settled a series of complex

priority disputes both within creditor classes and among creditor classes and also dealt with allocating funds in

the Interim Receiver's possession.

12 The plan divides the creditors who are affected by it (the "Affected Creditors" ) into three classes (the

three groups mentioned above):

I The Mining Lien Act Claimants.

2. Cominco Ltd.

3 The govcrnmcnt creditors, DIAND, the Yukon Territorial Government, and the Yukon Workers'om-
pensation, Health and Safety Board.

13 The plan provides for the class 3 creditors to acquirc the mine and the mill located on it and certain other

assets (the "Excluded Assets" ) and to assume responsibility for funding the ongomg necessary environmental,

maintenance and security programs The other two classes of Affcctcd Creditors arc to share in the proceeds of
the sale of the remaining assets (thc "Realization Assets").

14 The Interim Receiver recommended approval of the plan as the best alternative for settling the outstand-

ing priority issues in dispute and because there was no recovery possible other than to the Affected Creditors

15 The class 1 creditors'ecured claims against Anvil Range property, as judicially declared by judgments

of thc Supreme Court of the Yukon Territory, total $ 18,312,169. The claim of the class 2 creditor, Cominco

Ltd., was judicially determined by the Superior Court of Justice (Ontario) on January 27, 1999 to be

$24,353,657 with post-judgment intcrcst accruing on this amount at 8.5'zo per annum.

16 With respect to the class 3 creditors, the Yukon Territorial Government and the Yukon Workers'om-
pensation and Health and Safety Board claim is about $ 1,000,000. The claim advanced on behalf of DIAND is

said to total over $ 60,000,000 for funding the Interim Receiver's expenses and, also, the environmental remedi-

ation costs. We shall deal with the salient details of it shortly.

17 The Affected Creditors unanimously approved thc plan which was then sanctioned by the order of Farley

J. dated March 29, 2001.

18 The appellants'ppeal is substantially based on the following submissions:

1. The plan is not "fair and reasonable" in all of its circumstances as it effectively eliminates the opportunity
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for unsecured creditors to realize anything.

2. The plan is contrary to the purposes underlying the C.C.A.A.

3. DIAND's reclamation claim is inconsistent with the "fair and reasonable principles" of the C.C.A.A. and

environmental remediation legislation.

19 Underlying these submissions is the submission that Farley J, erred in not requiring a more complete and

in-depth valuation of Anvil Range's assets be obtained by the Interim Receiver.

20 This last submission should bc dealt with first because it is fundamental to the success of the appeal. Far-

ley J,'s findings were based on two reports, one by Strathcona Mineral Services Ltd. dated March 12, 2001 and

the other by Deloitte & Touche Corporate Finance Canada, Inc, dated March 13, 2001. In preparing its report,

Deloitte & Touche reviewed the Strathcona rcport, among other materials.

21 In its report Strathcona noted that in the Intenm Receiver's 22nd report there was an estimate of the cap-

ital expenditures that would be required to resume mining activity at the Grum deposit (which was the only ac-

cessible resource base on the Anvil property) including the purchase of mining equipment, rehabilitation of the

pit walls, and modifications and repairs to the process facilities Strathcona said:

Thc total is estim;ited at $ 80 to $ 100 million before working capital requirements and wc consider this es-

timate to bc reasonable and in thc general range of wllilt coiild be cxpectcd. It is clear that thc capital ex-

penditures to restart mining operations are going to exceed, perhaps by a factor of two, the cumulative gross

operating margins for three years of operation that are indicated.

22 Strathcona concluded its report as follows:

The total amount realized from the sale or disposition of the foregoing assets on a salvage basis would ap-

pear to be in the order of $ 10-$ 15 million without making any contribution towards the ongoing care and

maintenance costs for the property or the reclamation requirements which we understand have become the

responsibility of DIAND. There may also be some value ascribed to tax pools that remain from operating

losses, capital expenditures and exploration expenditures by Anvil Range. However, presumably most of the

value, if any, of those tax pools would only be applicable upon the resumption of mining operations on the

property, and the Interim Receiver would be best positioned to comment on this item.

23 Deloitte & Touche Corporate Finance Canada, Inc. concluded that the established market value of all the

assets to be "in the range of $ 11.1 to $ 19.9 million (Schedule I), as at January 31, 2001" and that, if it were

asked to be more specific, "[it] would suggest the mid-point of the foregoing range, being $ 15.5 million." It con-

cluded: "Based on the above, there is no value remaining for thc unsecured creditors, as the amount owed to se-

cured creditors of over $90 0 million exceeds the value of the assets of Anvil Range."

24 The appellants submitted a letter from Watts, Griffis & McOuat, Consulting Geologists and Engineers,

dated March 21, 2001 which reviewed several documents, "in particular" the Strathcona report dated March 12,
2001. In this letter, Watts, Griffis & McOuat stated "a number of questions about the methodology and logic that

Strathcona is using" It did not state an opinion on the value of the Anvil Range property.
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25 On these materials, Farley J. concluded that "the secured claims are far in excess of the value of the as-

sets" and that the value had to be determined "on a current basis" and not "on a speculative or (remote) possibil-

ity basis." He dealt with the evidence submitted by the appellant as follows:

The Watts, Gnffis & McOuat letter of March 21, 2001 has been hastily prepared in an attempt to throw

doubt on some of the Strathcona observations and conclusions — but not to discredit them. In fact in numer-

ous instances [the] letter concurs with the Strathcona report. Rather the author of the letter has some ques-

tions. It must be appreciated that Strathcona/Farquharson has had significant involvement with the Anvil

mining facilities over the past several years, whereas Watts, Griffis & McOuat has only had this rather peri-

pheral engagement. I do not find it unusual that two expenenced consultants in this mining field may have

different views or approaches, nor that one may feel the need for more information than it was able to glean

from reviewing the listed documents before reaching a conclusion. In the result, I think it reasonable to ac-

cept the views of Farquharson, an established and recognized expert in this field, who has had, as indicated,

considerable cxpcriencc with this matter over the past several years. Further, I think it inappropriate and un-

necessary to further delay and incur additional costs to engage upon a further study.

26 In our view, Farley J. did not eir in accepting the respondent's evidence as affording a reasonable basis

for his findings and, further, he did not make any error in his assessment of this evidcncc that would justify our

niterfenng with his conclusions. Equir)~ II'aste Management of Canada Co&g&. v, Ha!ton Hills (Town) (1997), 35

0 R. (3d) 321 (Ont. C.A.) at 333-336.

27 It may be that the Strathcona rcport, as a free standing document, could have been morc detailed but this

is far from saying that it was not capable, particularly in the context of this proceeding, which began in 1998, of

forming a reasonable basis for Farlcy J 's findings. This context includes thc evidence that Anvil Range bought

the property in 1994 for $27,000,000, that its resources underwent depletion since then, that thc cost of putting

the property in a state where it could recommence operations was some $80,000,000 to $ 100,000,000 and, al-

though it had been known for sometime in the industry that the property was "available", no one had expressed

any interest in it.

28 We turn now to the three basic submissions of the appellant set forth in paragraph 18 of these reasons.

29 It will be helpful to deal with the third submission first, that relating to the DIAND claim. The total DI-

AND claim is for something over $60,000,000. The appellants submit that by reason of the "polluter pays" pnn-

ciple, it is wrong that DIAND should have a secured claim against the assets of Anvil Range for environmental

remediation at the expense of the unsecured creditors. There are several facets to this submission but, because of
the particular facts of this case, we need not explore them. Of the total DIAND claim, some $ 16,000,000 relates

to funds expended under court orders for thc Interim Receiver and this is, undeniably, a valid secured claim, As

will be apparent, it is sufficient to resolve this appeal if only this part of DIAND's claim is taken into account-

and it may well not be necessary to take any part of the claim into account.

30 We turn now to the first two of the appellant's specific submissions. The first is that the plan is not fair

and reasonable because it effectively eliminates the opportunity for unsecured creditors to realize anything.

31 From the accepted valuation the maximum possible total value of Anvil Range's assets is $ 19,900,000.
After eliminating the portion of DIAND's claim for remediation costs, the secured claims total at least

$60,000.000. Accordingly, even after allowing for a fair margin of error on each side of the equation (the assets
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side and the claims side) it can be scen that the unsecured creditors have no legal or economic interest in the as-

sets in question,

32 Thc second submission is that the plan is contrary to the purposes of the C.C.A.A. Courts have recog-

mzed that the purpose of the C.C A.A. is to enable compromises to be made for the common benefit of the cred-

itors and the company and to keep the company alive and out of the hands of liquidators. See, for example,

Northland Properties Ltd., Re (1989), 73 C.B.R.(N.S.) 195 (B.C, C.A.) at 201. Farley J. recognized this but also

expressed the view in paragraph 11 of his reasons that:

The CCAA may be utilized to effect a sale, winding up or a liquidation of a company and its assets in ap-

propriate circumstances. See Re Lehndoifj''General Partner Ltd. (1993), 17 C.B.R (3d) 24 (Ont. Gcn. Div.

[Commercial List)) at p. 32; Re Olympia ce York Developments Ltd. (1995), 34 C.B.R, (3d) 93 (Ont. Gen.

Div. [Commercial List] at p. 104. Integral to those circumstances would be where a Plan under the CCAA

would maximize the value of the stakeholdcrs'ie.

33 Further to this it may be noted that the plan in this case reflected a compromise of difficult priority issues

among thc secured creditors and, as stated later in Farley J,'s reasons, "thc approval of this Plan will allow the

creditors (both secured and unsecured) and the shareholders of Anvil to move on with their lives and activities

while the mining properties including the mine will be under proper stewardship "

34 It may also bc noted that s. 5 of thc C C A.A contemplates a plan which is a compromise between a

debtor company and its secured creditors and that by the terms ol s. 6 of the Act, applied to the facts of this case,
the plan is binding only on the secured creditors and the company and not on the unsecured creditors.

35 Relevant to this issue is the fact that the appellants put forward an alternative plan, which involved their

receiving thc corporate shell of Anvil Range together with $ 500,000, and other terms. This plan, however, had

no viability. As Farley J. noted in his reasons for the costs disposition it was "doomed to failure given the stated

opposition to same [thc alternate plan] of the secureds-Cominco Lien and Claimants and DIAND".

36 It is not necessary to resolve this issue to decide the appeal If the order under appeal was not properly
made under the C.C A.A., there is no doubt that it could have been made by Farley J. in response to the alternat-

ive relief sought, which was that of approving a sale of Anvil Range's assets by the Interim Receiver on terms

substantially similar to those provided for in the plan. Taking into account that the assets are insufficient to pay
even half of the secured creditors claims, it is clear that the order under appeal occasioned no prejudice whatso-

ever to the appellants. Accordingly we do not give effect to this submission.

37 In the complex circumstances of the operation of the mine and given that there is no hope of the sale

generating sufficient funds to satisfy the secured creditors, it cannot be said that Farley J. erred in approving the

plan as being fair and reasonable

COSTS

38 The other appeal is from Farley J.'s order requiring thc appellants to pay costs relating to the motion

which he fixed in the total amount of $28,500 and allocated as follows:

$ 15,000 to the Interim Receiver;
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$7,000 to Cominco;

$ 5,000 to DIAND;

$ 1,500 to Yukon Energy Corporation

39 Thc appellants submit that Farley J. erred in this costs disposition because parties with an interest in a

company governed by the C.C.A.A. should be free to appear in court and oppose the sanctioning of a plan on le-

gitimate grounds without the threat of the penalty of the costs being imposed against them.

40 The award of costs, of course, was a matter within the discretion of the judge and we are not entitled to

interfere with the exercise of the discretion just because we may have exercised it differently. To succeed the ap-

pellants must show that the exercise of discretion was affected by some error in principle or by misapprehension

of the facts. In this case, while we might have been inclined simply to deprive the appellant of costs relating to

the motion, wc cannot say that there was no prmcipled basis for the disposition which Farley J. made. He was

entitled to conclude, as he did, that there was no realistic basis supporting thc appellants'pposition to the plan.

DISPOSITION

41 In the result, the appeal is dismissed with costs payable by the appellants to the respondents who de-

livered factums and appeared on thc heanng of the appeal These respondents should dclivcr their submissions

respecting the costs of thc appeal, in writing, within seven days of the release of these reasons and thc appellants

should deliver their submissions within fourteen days of the rclcasc of the reasons.

Appeal dismissed.

END OF DOCUMENT
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Approval by Court.

Corporations Arrangements and compromises —Companies'reditors Arrangement Act —Plan of arrangement—
Secured creditors appealing sanctioning order on grounds of voting irregulanty and unfair practices —Appeal dismissed—Mere irregularity not being sufficient to invalidate ballot —No substantial unfairness found —Companies'reditors
Arrangement Act, R.S.C 1985, c. C-36.

The plan of arrangement of a debtor company received the approval and sanction of the court. Two secured creditors ap-

pealed seeking to overturn the order on thc grounds of voting irregularity and unfair practices They alleged that a proxy
vote that arrived late was improperly included and that this had resulted in the approval of the plan by a class of credit-

ors. They also alleged that creditors were permitted to negotiate preferential treatment within their classes as an induce-

ment to vote and that the creditors had been unfairly classified.

Held;
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The appeal was dismissed.

The proxy vote received after the voting was complete, but before the votes were counted, had been properly admitted.
The vote was carefully conducted, with due attention to fairness and security. It is important that creditors not be disen-
franchised for technical reasons. Clear evidence of illegality within the spirit and purpose of the Companies'reditors
Arrangement Act, not mere irregularity, is necessary to mvalidate thc ballot. If the ballot was not invalid, it must be
counted.

A creditor which withholds its support from a plan because it fails to address legitimate concerns is perfectly within its

right to insist on improvements. There was no evidence that any advantages negotiated by one creditor were offset by
substantial disadvantages to another, nor were the advantages so great as to constitute substantial unfairness. The process
of negotiation took place in the open, and the other creditors were reasonably well advised of all amcndmcnts that were
made. There was no evidence of a deliberate mtention to conceal or mislead. The appellants were under no duty to ncgo-
tiatc for better terms. However, their failure to do so did not entitle them to destroy the plan strongly supported by the
other creditors.

The classification of creditors, while not ideal, did not give rise to any substantial injustice and was carried out under a

court order following a hearing at which the creditors were entitled to be heard. That order was made earlier than and
was distinct from the sanctioning order. The classification order was not appealed and, thercforc, thc creditors and debtor
company were entitled to rely upon it as a foundation for thc plan. The proper procedure for attacking the classification
order was by way ol appeal from that order, not the sanctioning order.

Cases considered:

Alabaina, New Oi.learns, Teiasc Pacific Junction Railway Co., Re, [1891] 1 Ch. 213, [1886-90] All E.R. Rep. Ext.
1143, 60 L J Ch. 221, 2 Meg 377 (C,A.) —considered

Exco Corp. v. Nova Scotia Savings ck Loan Co. (1983), 35 C P.C. 245 at 255, 59 N.S,R. (2d) 331, 124 A.P.R. 331
(C.A.) —referred to

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311, [1991]2 W.W.R. 136, 51 B.C.L.R.
(2d) 84 (C.A.) —considered

McCarthy v. Acadia University (1977), 3 C.P.C. 42, 18 N.S.R. (2d) 364, 75 D,L.R. (3d) 304 (C.A.) —referred to

Minkoff v. Poole (1991), 101 N.S.R. (2d) 143, 275 A.P.R. 143 (C.A.) —referred to

Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 20, 64 Alta. L.R. (2d) 139,
[1989]2 W.W.R. 566 (Q.B ) —referred to

Northland Properties Ltd., Re, (sub nom. Noithla»d Properties Ltd. v, Excelsior Lifh Jnsui ance Co. of Canada) 73
C.B.R, (N.S,) 195, 34 B.C.L,R.(2d) 122, [1989]3 W.W.R. 363 (C.A.)—considered

NsC Diesel Power Inc. (1990), 79 C.B.R (N.S.) I, 97 N.S.R. (2d) 295, 258 A.P.R. 295 (T.D.)—referred to

Reference re Companies'reditors Arrangement Act (Canada), I 1934] S.C.R. 659, 16 C.B.R. 1, [1934]4 D.L.R. 75—considered
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246

Shaiv v Tati Concessions Ltd., [1913] 1 Ch. 292, [1911-13]All E.R. Rep. 694, 82 L.J Ch 159, 20 Mans. 104 (Ch.)—referred to

Sovereign Life Assurance Co. v. Dodd, [1892] 2 Q.B. 573, [1891-94]All E.R. Rep. 246, 62 L.J. O.B. 19 (C.A.)—
consi dered

tf'ashington State Labour Council v. Federai'ed America Insurance Co., 78 Wash.2d 263, 474 P.2d 98, 41 A.L.R. 3d

22 (Wash. 1970)—referred to

JJ~estminer Canada Holdings Ltd v. Coughlan (1989), 91 N.S.R. (2d) 214, 233 A.P.R. 214 (C.A.) —referred to

Statutes considered;

Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36—

s 6

Appeal from order reported at (1991), 107 N.S.R. (2d) 424, 290 A,P.R. 424 (T.D.) sanctioning plan of arrangement.

The judgment of the court was delivered by Freeman JA.:

1 Two secured creditors are seeking to overturn thc Supreme Court order sanctioning a hotel chain's plan of arrange

nlent under thc Companies'reditors Arrangenient Act, R.S C. 1985, c. C-36, on grounds of voting iricgularity and un-

faii practices.

2 Faced with debts totalling $42,000,000 that threatened to overwhclni it, thc respondent, Keddy's Motor Inns Lim-

ited [ "Keddy "],brought proceedings under the Act. Under a series of court orders creditors'ctions were stayed, creditors

divided into classes according to interest, and a schedule established requiring a plan to be voted on by November 2,
1991.

3 Following the vote approving the plan as amended at the meetings, it was sanctioned on application to Mr. Justice
Nathanson of the Trial Division [reported 107 N.S.R. (2d) 424, 290 A.P R. 424].

4 The issues on the appeal from his decision are that he should not have allowed the inclusion of a proxy vote that

arrived late, resulting in approval of the plan by the class of capital lease creditors; that creditors were permitted to nego-

tiate preferential treatment within their classes as an inducement to vote for a plan confiscatory of secured
creditors'ights;

and that the creditors had been unfairly classified.

5 The appellants must overcome obstacles including strong creditor approval of the plan, a well-reasoned decision

by Mr. Justice Nathanson and able submissions on behalf of both respondents.

6 The scheme of the Act is contained in s.6:

6. Where a majority in number representmg three-fourths in value of the creditors or class of creditors, as the case

may be, present and voting, either in person or by proxy, at the meeting or meetings thereof respectively held pursu-

ant to sections 4 and 5, or either of those sections, agree to any compromise or arrangement either as proposed or as

altered or modified at the meeting or meetings, the compromise or arrangement may be sanctioned by the court, and
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if so sanctioned is binding

(a) on all the creditors or the class of creditors, as the case may be, and on any trustee for any such class of creditors,
whether secured or unsecured, as thc case may be, and on the company; ...

7 Important features are that the majority as defined in the Act can bind the minority, that the final plan is defined by
the vote of the creditors at thc meetings, and that modifications can be negotiated up to the time of voting.

8 The right of majority creditors of a class to bind the minority is an extraordinary one, reflecting a willingness on
the part of Parliament to deprive some creditors of their contractual rights in the interest of the survival of the economic
unit composed of the ailing corporation and its creditors. Fairness is preserved by the requirement for court sanction. But
fairness must be understood within the spirit of the statute.

9 The Act itself, apart from the Jurisprudence which has developed around it, is little encumbered by detail or nicety
and provides minimal direct guidance as to procedures to be followed. It is intended to provide distressed businessmen
and their creditors with a means of reaching an accommodation of benefit to both, and to thc public generally. Writing
for the British Columbia Court of Appeal, Mr, Justice Gibbs described the Act in Hongkong Banli of Canada v. Chef
Ready Foods Ltd (1990), 4 C.B.R.(3d) 311, [1991]2 W.W.R. 136, 51 B.C.I .R. (2d) 84 [p. 318

C.B.R.]'he

C.C.A A. was enacted by Parliament in 1933 when thc nation and thc world were in thc gnp of an economic de-

pression. When a company bccamc insolvent liquidation followed because that was the conscqucnce of thc only in-

solvency legislation which then existed the Banlcraptcy Act, R S.C. 1927, c 11, and the W'indtng-ap Act, R S C.
1927, c. 213. Almost inevitably liquidation destroyed the shareholders'nvestment, yicldcd little by way of recovery
to the creditors, and exacerbated thc social evil of devastating levels of unemployment. The govern111cllt of the day
sought, through the C.C A A., to create a rcg1111e whereby the principals of the company and the creditors could be
brought together under the supervision of the court to attempt a reorganization or compromise or arrange111ent under
which the company could continue in business.

10 The Act was considered by the Supreme Court of Canada soon after its enactment in Reference re
Companies'reditors

Arrangement Act (Canada), [1934] S.C.R. 659, 16 C.B.R. I, [1934]4 D.L.R. 75 in which Cannon J. described
it as follows [p. 664 S.C.R.]:

Therefore, if the proceedings under this new Act of 1933 are not, strictly speaking, 'bankruptcy'roceedings, be-
cause they had not for object the sale and division of the assets of the debtor, they may, however, be considered as
'insolvency proceedings'ith the object of preventing a declaration of bankruptcy and the sale of these assets, if thc
creditors directly interested for the time being reach the conclusion that an opportune arrangement to avoid such sale
would better protect their interest, as a whole or in part. Provisions for the settlement of the liabilities of the insolv-
ent are an essential clement of any insolvency legislation....

11 The Act fell into disuse until recent years but now appears to be enjoying a resurgency. McEachern C.J.B.C.dis-

cussed its purpose in the influential case of Re Northland Properties Ltd., (sub nom. Northland Propei.ties l,td. v. Excel-
sior Life Insurance Co. of'Canada) 73 C.B.R. (N.S.) 195, 34 B.C.L.R.(2d) 122, []989]3 W.W.R. 363 [p. 201 C.B R ]
(C.A.):

..there can be no doubt about the purpose of the C.C.A.A. It is to enable compromises to bc made for thc common
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benefit of the creditors and of the company, particularly to keep a company in financial difficulties alive and out of
the hands of liquidators. To make the Act workable, it is often necessary to permit a requisite majority of each class

to bind the minority to the terms of the plan, but the plan must be fair and reasonable.

12 Nathanson J. recognized that court sanction for the plan required that the court be satisfied as to three criteria

which have evolved through the case law and which were stated in the Northland Properties case [p. 426 N.S.R,].

1. There must be strict compliance with all statutory requirements.

2 All material filed and procedures carried out must be examined to determine if anything has been done or purpor-

ted to be done which is not authorized by the Companies'reditors Arrangement Act.

3. The plan must be fair and reasonable.

13 Each of the six classes of creditors voted in favour of the plan by the majonty required under the Act. The credit-

ors did not vote as a whole. The votes cast at the class meetings —including the proxy vote at issue in this appeal—
showed 92 per cent of the creditors representing 86 6 per cent of the value of thc claims favoured thc plan,

14 After three days of hearings in November 1991, Mr. Justice Nathanson sanctioned thc plan It provides for three

unprofitable hotel or motel propcrtics to be sold or transferred to mortgagecs, and the eight profitable "core" properties to

be retained. Interest r.atcs on thc core properties werc standardized at 11 per cent and amortization periods at 25 years.
Numerous variations werc arnvcd at through negotiations, as contemplated by the Act, to make the plan acceptable to the

majority of creditors Many creditors received concessions of particular interest or benefit to themselves, that were not

made to their class of creditors as a whole.

15 Central Guaranty, the largest creditor, was added as respondent in this appeal. It was owed $ 16,600,000 secured

by mortgages on hotels in Halifax, Moncton and Fredericton. Relying on provisions of its security contracts, it negotiated

for monthly payments of $66,000 to cover municipal taxes and for payment of its legal fees of $25,000 as a protective

disbursement out of a trust fund held for renovation expenses. The appellants did not receive equivalent benefits It does

not appear that they engaged in negotiations with the respondents to improve their positions, although they would have

been free to do so. They did not expect the plan to be approved.

16 The appellants, in voting against the plan, were in the minority in the secured creditor class, They were among

the few secured creditors who were fully secure Royal Trust held a first mortgage for $985,000 on a hotel at Shediac

Road, Moncton, and RoyNat Inc. held a first mortgage for $3,750,000 on Keddy's Saint John hotel. Both properties are

valued in excess of the first mortgages. The appellants claim their position has worsened because their interest rates were

reduced from 13 per cent, thc amortization periods were increased, and they are precluded from realizing on their secur-

ity during the 5-year currency of the plan. They also object that some creditors negotiated benefits for themselves which

the appellants did not receive. They say that they should not be bound by a majority of creditors voting out of self-in-

terest in hope of realizing the benefits they had negotiated for themselves.

17 Moreover, they say the class of secured creditors is too broad, and that they are unfairly grouped with creditors

secured by non-core properties, and by mechanics'ienholdcrs. They should not, they say, be bound by the votes of se-

cured creditors with whom they have no community of interest,

18 I will dispose of the classification of creditors issue first, Similar arguments were considered by Forsyth J. of the

Alberta Queen's Bench in careen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 20, 64

0 2012 Thomson Reuters. No Claim to Orig. Govt Works



Page 6

1992 CarswellNS 46, 13 C.B.R.(3d) 245, 90 D.L.R. (4th) 175, 6 B.L.R.(2d) 116, 110N.S.R. (2d) 246, 299 A.P.R.
246

Alta. L R. (2d) 139, [1989]2 W.W.R. 566. He discussed the "commonality of interests test" described in Sovereign Life
Assurance Co, v. Dodd, [1892) 2 Q,B, 573, [1891-94] All E.R. Rcp. 246, 62 L.J.Q.B. 19 (C.A.) in which Lord Esher
stated [p 580 Q.B.]:

...if we find a different state of facts existing among different creditors which may differently affect their minds and

their judgment, they must be divided into different classes.

19 Bowen L.J. stated [p. 583] that a class

...must be confined to those persons whose rights are not so dissimilar as to make it impossible for them to consult

together with a view to their common interest.

20 Forsyth J. also referred to the "bona fide lack of oppression test" considered in the widely cited case of Re

Alabama, New Orleans, Texas ck Pacific Junction Railway Co., [1891] 1 Ch. 213, [1886-90] All E.R. Rep. Ext. 1143, 60
L.J Ch, 221, 2 Meg. 377 (C.A ), Lindley L.J, stated at p. 239 [Ch.]:

The Court must look at the scheme, and scc whether the Act has been complied with, whether the majority are acting

bona fide, and whether they are coercing the minority in order to promote interests adverse to those of thc class
whom they purport to rcprcscnt....

21 I'orsyth J, considered an article by Ronald N. Robertson, Q.C, in a publication cntitlcd "Legal Problems on Reor-

ganizing of Major Financial and Commercial Debtors", Canadian Bar Association —Ontario Continuing Legal Educa-

tion, April 5, 1983, at p, 15 and summarized it as follows [p 28 C

B.R,]'hese

comments may be reduced to two cogent points. First, it is clear that the C.C.A.A. grants a court the authointy

to alter the legal rights of parties other than the debtor company without their consent. Second, the primary purpose
of the Act is to facilitate reorganizations and this factor must be given due consideration at every stage of thc pro-

cess, mcluding the classification of creditors made under a proposed plan. To accept the 'identity of interest'roposi-
tion as a starting point in the classification of creditors necessarily results in a 'multiplicity of discrete classes'hich
would make any reorganization difficult, if not impossible, to achieve.

In the result, given that this planned reorganization arises under the C.C.A.A., I must reject the arguments put forth

by the Hongkong Bank and the Bank of America, that since they hold separate security over different assets, they

must therefore be classified as a separate class of creditors.

22 There is undoubtedly merit in thc arguments of the appellants in the present case. Better classifications could no

doubt be arranged with the benefit of hindsight. It might have been beneficial if secured creditors of core properties were

in a separate class from secured creditors of non-core properties and holders of mechanics'iens. However, the Act does
not require more than a single class of secured creditors, and I am satisfied the present classification of creditors does not

give rise to any substantial injustice. Classification was by a court order following a heanng at which thc creditors were
entitled to be heard. That order was made earlier than and distinct from the order sanctioning the plan. The classification
order was never appealed, and the 21-day appeal period expired before the class meetings. The creditors and the debtor

company were entitled to rely upon it as a foundation for the plan. It is not specifically included in the present appeal be-

cause it was not subject to collateral attack m the proceedings before Nathanson J. who was bound by it The proper pro-
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cedure for attacking the classification order was by way of appeal from that order, not the sanctioning order. Neverthe-

less, because of the overall supervisory duty of the court to ensure fairness of the plan, it is my view that we could inter-

vene with respect to the classification order if necessary to avert substantial injustice, I am not satisfied the present cir-

cumstances warrant this court's intervention. I would reject the grounds of appeal based on classification.

23 The ground of appeal first stated by the appellants is their assertion that a late-arriving proxy vote should not

have been counted in the voting for the plan for the class of capital lease creditors. Without that vote that plan would

have been defeated. The assumption of the appellants appears to be that rejection of a class plan would defeat the entire

plan, or at least render it unfeasible, but that is contrary to the intention of the Act and to s. 7.03 of the plan as sanc-

tioned. They assert a right to appeal from the result of voting for a plan approved by another class of creditors because

approval of that plan was essential to the overall plan which is binding on them. Without endorsing that reasoning, the

duty of this court, once again, is to consider whether the trial judge erred in assessing the fairness of the plan. This in-

cludes jurisdiction over the votes of all classes of creditors; if the impugned vote is a nullity it must be rejected.

24 Meetings of the six classes of creditors took place November 1 and 2, 1991. The meeting of the capital leasing

creditors was held the first day. The onginal draft of thc entire plan, including the plan for that class, and written state-

ments of amendments were before the creditors. Disclosures of results of the most recent negotiations were made orally

at the meeting, havmg the effect of amending the plan to include them,

25 Marcus Wide of Coopers & Lybrand, the court-appointed monitor, acted as chairman of all the meetings. He

called for a motion of "closure" of the meeting following the vote. Thai. is, he sought a motion prior to the vote to take ef-

fect after the vote. The minutes disclose thai such a motion was made and seconded but do not show that it was voted on

After this motion, thc creditors and their proxies cast their votes and dispersed. There was no motion for adjournment,

The ballot box was sealed. The votes were not to be counted until after the last class meeting the next day, The Bruncor

proxy in favour of Martin MacKinnon, Keddy's representative, was received by Mr. Wide at 5:08 p.m. on November 1

Mr. Justice Nathanson said [at p. 427 N S.R.]that Mr. Wide

declined to include and count the vote in the final tabulation of votes. However, reluctant to deny a legitimate credit-

or an opportunity to express its view concerning the plan, he brought thc matter to the attention of the Court in the

monitor's final report,

26 Thc monitor's report on thc result of the vote by the capital lease creditors, and the controversial proxy, is as fol-

lows:

2. Capital Lease Creditors —failed to approve the plan

For Against
Value of creditors

voting $ 679,148 0261,509
Percentage 72 28

Number of creditors voting 8 1

Percentage 89 11

The Monitor wishes to advise the Court that a proxy, instructing Mr. Martin MacKinnon to vote in favour of the
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plan, was received from Bruncor Leasing Inc., a capital lease creditor in the amount of $212,959, on the afternoon of
November 1, 1991, subsequent to the meeting for that class, but not before the final meeting of creditors and while

the ballots were still in scaled boxes The instruction regarding proxies circulated with the notice of Meeting

provides as follows:

A proxy may be deposited with, faxcd or mailed to and rcccivcd by the monitor at any time up to the respective cred-

itor meeting, or any adjournment thereof, or may be deposited with the chairman of the meeting immediately prior to

the creditors meeting, or any adjournment thereof.

This vote has therefore not been tabulated.

Had the vote been tabulated the Capital Lease Class of Creditors would have approved the plan with 77.3 of the

value of the votes cast in that class and 90 per cent of the number.

27 Mr. Justice Nathanson cited Re Alabama, New Orleans, Texas dl Pacific Junction Railway Co., supra, at p 245 as

authority for the statement that thc vote required for approval of a plan is "a condition precedent to the Jurisdiction of the

Court." He stated [at p. 427] that "[i]fthe vote is not in accord with thc statutory requirement., the Court cannot exercise

its jurisdiction under the statute to sanction the plan. Stnct compliance with the statutory requirement is mandatory "

28 Thc Act provides statutory requirements as to the majorities necessary to approve a plan by a class of creditors,

but no guidance as to the manner of voting. Thc words "prcscnt and voting, either in person or by proxy, at thc 111ecting

or mcctings" of thc creditors oi a class of creditors have been referred to by coimscl as a voting directive In context,

however, they merely dcfinc the creditors to be considered in determining whether thc requisite maJoritics for approval

of thc plan have been met.

29 The somewhat unusual procedure of "closing" the meeting by motion pnor to the vote presumably fixed the plan

in the form it had attained up to the moment of closure and cut off further discussion while the creditors turned their at-

tentions to the actual process of voting. Voting is as much a function of the meeting as discussion of the plan, while the

voting was in progress the meeting necessarily continued in existence. Counting the ballots is as much a function of the

vote as casting them. Apart from the security measure of sealing the ballot box, no step was taken, no motion moved nor

voted on, to end the meeting or to close the voting, between the casting of the votes and the counting of them.

30 The meeting must still have been an cxistmg, though fictitious, entity at the time the votes were counted; the

count necessarily occurred within the context of the meeting. Thc continuation of the meeting and thc acceptance of thc

late proxy vote finds support in the case law. Sce Shaw v. Tati Concessions Lid., [1913] 1 Ch. 292, [1911-13]All E.R.
Rcp. 694, 82 L.J. Ch 159, 20 Mans. 104; VVashingian State Labour Council v. Fea'crated Ainerican Lnsnrance Co,, 78

Wash. 2d 263, 474 P.2d 98, 41 A,L.R. 3d 22 (Wash. 1970).

31 Counsel for the appellants complain that the proxy was obviously solicited from Bruncor by representatives of
Keddy. However, they specifically acknowledged that they do not allege it was induced by improper side deals or secret

benefits.

32 While it was obviously intended that proxies should bc produced prior to the meetings, there appears to be noth-

ing in the Act, nor in the orders, nor in the voting instructions of the monitor, to preclude the tabulation of a proxy vote

submitted prior to the counting of ballots. The common law applies. That is stated in Company Meetings by J.M. Wain-

berg, Q.C., 2d ed. (Toronto: Canada Law Book, 1969) at p. 73 in his discussion of Rules of Order:
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When a poll is demanded, it shall be taken forthwith. If the poll is on the election of a chairman or on a motion to ad-

journ, the votes shall be counted forthwith, and the result declared before any further business is conducted. On any

other question the count may be made at such time as the chairman directs, and other business may be proceeded

with pending the results of the poll. Up to the time the poll is declared closed and the chairman (or the scrutineers)

begin examming ballots, any qualified voter may vote

33 The vote was carefully conducted, with due attention to fairness and security. I am not satisfied that prejudice

was suffered by creditors of any other class as a result of the counting of the vote of a creditor qualified to vote in eveiy

respect save for tardiness. It is important that creditors not be disenfranchised for technical reasons; approval of a plan is

an expression of the collective will of the creditors, and it is important that be as broadly based as possible. It must be

borne in mmd that this was a vote by creditors under the Companies'redito&s Arrangement Act, not a meeting of muni-

cipal councillors or a company board of directors. Clear evidence of illegality within the spirit and purpose of the Act,

not mere irregularity, is necessary to invalidate the ballot. If the ballot was not invalid, it must be counted.

34 As McEachern C.J.B.C.said [at p. 205 C.B.R.]in Northland,

As thc authontics say, we should not bc astute in finding technical arguments to overcome the decision of such a ma-

jority.

35 Nevertheless, late proxies are not desirable They create uncertamty, and there exists a perceived possibility for

abuse. The reason for holding the counting ol'he votes until all creditors had voted was to ensure that classes with the

latest meetings would not have the negotiating advantage of knowing how other classes had voted. Chairmen of
creditors'eetings

would be well advised to have the ballots counted promptly after they are cast and then to have the meeting

properly adjourned. There would be no need to announce the results until after the last meeting.

36 I am not satisfied the appellants have demonstrated that Mr. Justice Nathanson crred at law in approving the

Bruncor ballot. I would dismiss this ground of appeal.

37 The remaining grounds of appeal include the allegation that the plan for secured creditors was actually a number

of plans tailored to individual creditors. This ground is closely related to the classification issue, The commonality of in-

terests test is no longer strictly applied because of its unwieldiness. It necessarily follows that plans for broad classes of

secured creditors must contain variations tailored to the situations of the various creditors within the class. Equality of

treatment —as opposed to equitable treatment —is not a necessary, nor even a desirable goal, Variations are not in and

of themselves unfair, provided there is proper disclosure. They must, however, be determined to be fair and reasonable

within the context of the plan as a whole.

38 The other grounds to be considered within the general heading of unfairness include allegations that votes of se-

cured creditors obtained by inducements should have been excluded, that the plan was not fair and reasonable among se-

cured creditors and that the process employed by the respondent was inherently unfair.

39 The instances complained of are set forth in Mr. Justice Nathanson's decision and need not be repeated here. In

dealing with them generally, he remarked that what the appellants overlooked was "that their objections must be ex-

amined in the light of what is in the best interests of the class of secured creditors to which they belong and of the credit-

ors as a whole."

40 He summarized his conclusions about the complaints as follows [p. 431]:
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...some of the complaints are relatively inconsequential, others have another ...context which is not stated. What ap-

pears on the surface to be thc whole truth is, in reality, of less moment

41 Hc stated that he applied the following principles, which he derived from the case law [pp. 431-432]:

1. Negotiations between the debtor company and creditors arc salutary and ought to be encouraged.

2. Secret or side deals or arrangcmcnts are improper. Their impropriety can be ameliorated by making full disclosure

in a timely manner.

3. There is no authoritative defimtion of what constitutes full disclosure or timely manner, therefore, these may be

questions of fact to bc determined in each individual case.

4. Members of a class of creditors must be treated fairly and equitably. Where diffcrcnt members are treated differ-

ently, all members of the class must have knowlcdgc of the plan overall and for thc particular class.

42 Mr. Justice Nathanson made the following fmdings [p. 432]:

I find that the debtor company made full disclosure in a timely manner by setting out the essential characteristics of
the proposed plan, that is, all material information nccdcd by a creditor in order to make a fair and informed judg-

ment, in the draft plan as filed, in the two addenda circulated to the members of the class, and in the oral communic-

ations made during the meeting which could not have been made in writing at an earlier time because of the continu-

ance of negotiations with various creditors. I also find that thc members of the secured creditors class had full know-

ledge of the plan in its application to all members of that class and generally in its application to all creditors of all

classes.

I find that the members of the secured creditors class are treated fairly and equitably in the plan as amended Some

sacrifices will be made, but the evidence discloses that at least some of those sacrifices are of windfalls which might

accrue if the plan is not approved and thc sacrificing creditors are able to realize on the security which they hold.

I hold that the proposed plan is fair and reasonable. It is a bona fide and creditable attempt to achieve a result which

is generally fair to the creditors.

43 The burden on the appellants to show otherwise is a very heavy one. In considenng fairness Mr. Justice Nathan-

son was in the last analysis exercising his discretion in addition to identifying and applying rules of law and making find-

ings of fact. This court has ruled repeatedly, on sound authority, that it should only interfere with discretionary findings

by a trial judge if serious or substantial injustice, material injury or very great prejudice would otherwise result. Sce, for

example, McCarthy v. Acadia University (1977), 3 C.P.C. 42, 18 N.S.R. (2d) 364, 75 D.L.R. (3d) 304 (C.A.), Erco Corp

v. Nova Scotia Savings d1 Loan Ciz (1983), 35 C.P.C. 245 at 255, 59 N.S.R. (2d) 331, 124 A.P.R. 331 (C.A.), Westminer

Canada Holdings Ltd v Coughlan (1989), 91 N.S.R. (2d) 214, 233 A.P.R. 214 (C.A.), Minkofj'. Poole (1991), 101

N.S.R. (2d) 143, 275 A.P.R. 143 (C.A.); and the authoritics cited therein.

44 When thc judicial discretion is exercised in favour of sanctioning a plan proposed by a debtor company, but in a

very real way created by a resounding majority vote of its creditors, the burden on the appellants becomes even heavier.

45 Nevertheless, there remain some matters of serious concern which the appellants have raised, mcluding the fact
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that the respondent Central Guaranty Trust did not support the plan until arrangements had been made for paying its legal

costs and for monthly instalments of municipal taxes. If these could be characterized as inducements to procure its vote,

unfairness would be apparent,

46 A creditor which withholds its support from a plan because it has failed to address legitimate concerns arising

from its contractual relationship with the debtor company is perfectly within its right to insist on improvements The Act

encourages just this kind of negotiation. It is not material whether agreement occurs soon after the first draft of the plan

is circulated, so the resulting amendments can also be circulated to creditors, or whether a last-minute compromise is

reached moments before the vote. The disclosure to be made in the latter instance will be necessarily sketchier than thc

one made in the former.

47 On the other hand a creditor whose legitimate concerns have been met on a basis similar to that of other creditors

in its class, but which continues to insist on a benefit to which it is not entitled as the price of its vote, is attempting to

commit thc debtor to an unfair practice which could invalidate the whole plan. The distinction between the two situations

lliiist be drawn by the trial judge, and there will be occasions when it is a very difficult and murky one,

48 The benefit derived by the Relax Company in the Northlands case is an example of thc first instance. So are the

benefits negotiated by the Central Guaranty Trust in the present case. It seems clear that when other complaints of in-

stances of unfairness were found by Mr. Justice Nathanson to involve matters of substance, he was able to consign them

to the first category. I am not satisfied that he was wrong in doing so.

49 The Act clearly contemplates rough-and-tumble negotiations between debtor companies desperately sccking a

chance to survive and creditors willing to keep them afloat, but on the best terms they can get. What the creditors and the

colilpally liliist live with is a plan of their own design, not thc creation of a court. The court's role is to ensure that credit-

ors who arc bound unwillingly under the Act are not made victims of the majority and forced to accept terms that are un-

conscionable. No amount of disclosure could compensate for such deliberately unfair treatment. Neither disclosure, nor

the votes of the majority, can be used to victimize a minonty creditor On the other hand negotiated inequalities of treat-

ment which might be characterized as unfair in another context may well bc ameliorated when made part of the plan by

disclosure and voted upon by a majority. Lack of disclosure, however, can transform an intrinsically fair alteration in the

terms of a plan into an unfair secret deal which invalidates a plan. As a general rule the plan must include all of the ar-

rangements made between the debtor company and the creditors; in principle, undisclosed arrangements cannot be part of

the plan because they are not what the creditors voted for. Nathanson J. found there is no authoritative definition of full

or timely disclosure —these were questions of fact. Consequences of inadvertent and innocent non-disclosure and im-

perfect or inadequate disclosure must be assessed. This involves a fine sifting of all factors to tax the skill of a trial

judge; I am not satisfied Nathanson J, committed reversible error in his analysis nor in his conclusion that all material in-

formation had been disclosed.

50 Another concern of the appellants, and of this court, is that regardless of any benefits they did not receive but

which were negotiated by other secured creditors m their own interests, they are left worse off under the plan than they

were under the provisions of their own security contracts. Thc appellants had taken pains to protect their own interests

when they made the loans, and they would be repaid if they were left the freedom to realize on their security,

51 In his decision on a classification order in Re NsC Diesel Power Inc. (1990), 79 C.B.R.(N.S.) 1, 97 N.S.R. (2d)

295, 258 A,P.R. 295 (T.D,), Mr. Justice Davison cites with approval an article by Stanley E. Edwards in (1947) 25 Can.

Bar Rev., at p. 587 He quotes Mr. Edwards at p. 595 as follows:
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There can hardly be a dispute as to the right of each of the parties to receive under the proposal at least as much as

he would have received if there had been no reorganization. Since the company is insolvent this is the amount he

would have received upon liquidation.

52 At p. 594 Mr. Edwards said

A further element of feasibility is that the plan should embrace all parties if possible, but particularly secured credit-

ors, so that they will not be left in a position to foreclose and dismember the assets after the arrangement is sanc-

tioned as they did in one case.

53 Thc one major disadvantage the appellants suffer is the loss of thc present right to realize on their security. They

may well consider that that right has been confiscated from them. It is essential to thc purpose of thc Act to bring about

such a result, but it must be done fairly.

54 With an exception involving a government agency which had not been receiving a commercial rate of interest, all

the secured creditors have their interest rates reduced to the current market level of 11 per cent, amortization periods in-

creased, and in one case, principal and interest blended. Howcvcr, the appellants'ccunty is unimpaired, and apart from

the reduced interest, they stand to recover as much as they would have if the reorganization had not taken place. Their

worst disadvantage is that they are delayed in recovering undei their security, which appears to be a ncccssity if thc plan

is to succeed. There is nothing to suggest that Keddy, or the other creditors, sought to take advantage of them. Rather,

they were asked to accept what appears to bc the minimum disadvantage consistent with a plan which might permit the

company's survival. And, had they chosen to negotiate, they might have improved thc terms

55 In thc long term creditors in the position of the appellants should be required to suffer no loss, and when such ap-

pears likely courts must be vigilant to protect them in keeping with the spirit of the Act.

56 At first blush the reduction of their interest rates from approximately 13 per cent to 11 per cent appears to repres-

ent a greater loss than can fairly be imposed upon them. Howcvcr, what they are entitled to is not what they would recov-

er if the contract were to be continued to its fulfilment as originally contemplated What they are entitled to, as Mr. Ed-

wards points out, is what they would rccovcr from an insolvent company upon liquidation.

57 That is, they would be entitled to recover the outstanding balance they are owed plus interest to date. The reduced

interest rate relates to future interest. On liquidation they may be presumed to reinvest their recovered capital at present

market rates. The 11 per cent rate fairly represents the present market rate they would likely obtam on reinvestment of
the funds. The other disadvantages of which they complain are merely delays in recovery for which they will be com-

pensated by interest. They have suffered inconvenience but no injustice. They have not been treated unfairly withm the

spirit of the Act.

58 The plan originally proposed by Kcddy was unacceptable to many of the creditors, although it would appear to

have been offered in good faith. Kcddy had to try to offer an acceptable plan, without any certam knowledge of the mat-

ters of chief concern to the individual creditors. If there had been no room for movement the plan would predictably have

failed. What appears to be controversial is that a process of negotiations took place within a compressed time frame

between Keddy and the creditors, in which the concerns of the creditors were considered. It does not appear that advant-

ages negotiated by any creditor were offset by substantial disadvantages to another, nor does it appear that the advant-

ages were so great as to constitute substantial unfairness even viewed in their worst light. In keeping with the purposes of
the Act, substance must prevail over merely theoretical or technical considerations. The process took place in the open,
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and the other creditors were reasonably well advised of all amendments that were agreed to, with the possible exception

of some last-minute changes of a relatively minor nature that escaped detailed disclosure. There appears to have been no

deliberate intention to conceal or mislead.

59 The appellants were aware of the process but, in the belief that the plan would fail, did not fully participate. They

were under no duty to negotiate for better terms. However, their choice not to do so does not entitle them on these facts

to destroy a plan so strongly supported by the other creditors. The plan does not treat the creditors equally, but it treats

them equitably. In my view, both the plan and the process by which it was achieved were not perfect, nor beyond criti-

cism, but they were roughly fair and withm the objectives of the Act, as Nathanson J. determined.

60 Considered as a whole, the concerns of the appellants arc understandable. But when they are examined within the

framework of the purposes and objectives of the Companies'reditors Arrangement Aet they lack sufficient substance to

justify interference by this court with the plan sanctioned by Mr. Justice Nathanson

61 I would dismiss thc appeal. As the issues mvolved in this appeal were not previously considered by this court, the

parties should bear their own costs.

Appeal dismissed.

END OF DOCUMENT
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Sammi Atlas Inc., Re

In The Matter of the Companies'reditors Arrangement Act, R.S.C. 1985, c.C-36

In The Matter of the Courts of Justice Act, R.S.O. 1990, c,C.43

In Thc Matter of a Plan of Compromise or Arrangement of Sammi Atlas Inc.

Ontario Court of Justice, General Division [Commercial Listj

Farley J.

Heard: February 27, 1998
Judgment; February 27, 1998

Docket: 97-BK-000219, B230/97

Oc Thon1son Reuters Canada Limited or its Licensors (excluding individual court documents), All rights re-

served

Counsel No////a/7 J E///h/e/77, for the applicant, Sa111111i Atlas Inc

James G/.oat, for Agro Partners, Inc.

Thomas Matz, for the Bank of Nova Scotia.

Jay Carfagntnt and Ben Zarnett, for Investors'ommittee.

Geoffrey Morawetz, for the Trade Creditors'ommittee.

Clifton Prophet, for Duk Lee.

Subject: Insolvency; Corporate and Commercial

Corporations --- Arrangements and compromises —Under Companies'reditors Arrangement Act —Arrange-

ments —Approval by court —Miscellaneous issues

Corporation brought motion for approval and sanctioning of plan of compromise and arrangement under Com-

panies'reditors Arrangement Act —There must be strict compliance with all statutory requirements and ad-

herence to previous orders of court —All materials filed and procedures carried out must be examined to de-

termine whether anything has been done or purported to be done which is not authorized by Act —Plan must be

fair and reasonable —Companies'reditors Arrangement Act, R.S.C. 1985, c C-36.
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Corporations —— Arrangements and compromises —Under Companies'reditors Arrangement Act —Arrange-

ments —Approval by court —"Fair and reasonable"

Corporation and majority of creditors approved plan of compromise and arrangement under Companies'redit-
ors Arrangements Act providing for distribution to creditors on sliding scale based on aggregate of all claims

held by each claimant —Corporation brought motion for approval and sanctioning of plan —Creditor by way

of assignment brought motion for direction that plan be amended —Motion for approval and sanctioning was

granted, and motion for amendment was dismissed —Court should be reluctant to interfere with business de-

cisions of creditors reached as a body —No exceptional circumstances supported motion to amend plan after it

was voted on —No jurisdiction existed under Act to grant substantive change sought by creditor —Creditor

and all unsecured creditors were treated fairly and reasonably —Companies'reditors Arrangcmcnt Act, R.S.C.
1985, c. C-36.

Cases considered by Farley L:

Algoma Steel Corp. v. Royal Bank (1992), 11 C B.R. (3d) I 1, 8 O.R, (3d) 449, 93 D I. R (4th) 98, 55

0 A,C, 303 (Ont. C.A.) —applied

Catnpeau Corp., Re (1992), 10 C.13.R. (3d) 104 (Ont. Gen Div.) —applied

Centi al Guaranty Trustco Ltd, Re (1993), 21 C B.R. (3dl ]39 (Ont. Gen. Div. ICommcrcial LtstJ) —ap-

plied

Northland Properties Ltd, Re (1988), 73 C.H.R. (N.S.) 175 (H.C. S.C.)—applied

Northland Properties Ltd. v. Fxcelsioi Life insurance Co of'anada, 34 H C I. R (2d) 122, 73 C H R.

(N.S.) 195, [1989]3 W.W.R. 363 (B.C.C.A.) —referred to

Olympia dc York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R.(3d) I, (sub nom. Olyinpia 8: Yo& k

Developments Ltd., Re) 12 O.R. (3d) 500 (Ont. Gen. Div.) —applied

Statutes considered:

Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36

Generally —referred to

MOTION for approval and sanctioning of plan of compromise and arrangcmcnt under Companies'reditors Ar-

rangement Act; MOTION by creditor for amendment of plan.

Farley L:

I This endorsement deals with two of the motions before me today:

I) Applicant's motion for an order approving and sanctioning the Applicant's Plan of Compromise and Ar-

rangement, as amended and approved by the Applicant's unsecured creditors on February 25, 1998; and

2) A motion by Argo Partners, Inc. ("Argo" ), a creditor by way of assignment, for an order directing that the
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Plan be amended to provide that a person who, on the record date, held unsecured claims shall be entitled to

elect treatment with respect to each unsecured claim held by it on a claim by claim basis (and not on an ag-

gregate basis as provided for in the Plan).

2 As to the Applicant's sanction motion, the general principles to be applied in the exercise of the court's

discretion are:

1) there must be strict compliance with all statutory requirements and adherence to the previous orders of

the court;

2) all materials filed and procedures carried out must be examined to determine if anything has been done or

purported to be done which is not authorized by the Companies'reditors Arrangement Aet ("CCAA"); and

3) the Plan must be fair and reasonable.

See Not thland Properties Ltd., Re (1988), 73 C.B.R. (N,S.) 175 (B.C. S C.); affirmed (1989), 73 C.B.R. (N.S.)

195 (B.C C.A ) at p.201; Olympia dc York Developments Ltd. v, Royal Trust Co. (1993), 12 O.R. (3d) 500 (Ont.

Gcn, Div ) at p.506

3 I am satisfied on the material before me that the Applicant was held to be a corporation as to which the

CCAA applies, that the Plan was filed with the court in accordance with thc previous orders, that notices were

appropriately given and published as to claims and meetings, that the meetings were held in accordance with thc

directions of the court and that thc Plan was approved by the requisite maJority (in fact it was approved 98 74%

in number of the proven claims of creditors votmg and by 96.79% dollar value, with Argo abstaining). Thus it

would appear that items one and two are met.

4 What of item 3 — is the Plan fair and reasonable? A Plan under the CCAA is a compromise; it cannot be

expected to be perfect. It should be approved if it is fair, reasonable and equitable. Equitable treatment is not ne-

cessarily equal treatment. Equal treatment may bc contrary to equitable treatment. One must look at the creditors

as a whole (i.e. generally) and to the objecting creditors (specifically) and see if rights are compromised in an at-

tempt to balance interests (and have the pain of the compromise equitably shared) as opposed to a confiscation

of rights: see Campeau Corp., Re (1992), 10 C.B.R. (3d) 104 (Ont. Gen. Dtv.) at p. 109. It is recognized that the

CCAA contemplates that a minority of creditors is bound by the Plan which a majority have approved — subject

only to the court determining that the Plan is fair and reasonable: see Northland Properties Ltd. at p.201;

Olympia ck York Developments Ltd, at p.509. In the present case no one appeared today to oppose the Plan being

sanctioned: Argo merely wished that the Plan be amended to accommodate its particular concerns. Of course, to

the extent that Argo would be benefited by such an amendment, the other creditors would in effect be disadvant-

aged since the pot in this case is based on a zero sum game.

5 Those voting on thc Plan (and I note there was a very significant "quorum" present at the meeting) do so

on a business basis. As Blair J. said at p.510 of Olympia d'c York Developments Ltd.:

As the other courts have done, I observe that it is not my function to second guess the business people with

respect to the "business" aspects of thc Plan, descending into the negotiating arena and substituting my own

view of what is a fair and reasonable compromise or arrangement for that of the business judgment of the

participants. The parties themselves know best what is in their interests in those areas.
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The court should be appropriately reluctant to interfere with the business decisions of creditors rcachcd as a

body. There was no suggestion that these creditors were unsophisticated or unablc to look out for their own best
interests. The vote in the present case is even higher than in Central Guaranty Trustco Ltd., Re (1993), 21
C.I3.R. (3d) 139 (Ont. Gen. Div. [Commercial List)) where I observed at p.141:

...This on either basis is well beyond the specific majority requirement of CCAA. Clearly there is a very
heavy burden on parties seeking to upset a plan that the required majority have found that they could vote
for; given thc overwhelming majority this burden is no lighter. This vote by sophisticated lenders speaks
volumes as to fairncss and reasonableness.

The Courts should not second guess business people who have gone along with the Plan....

6 Argo's motion is to amend thc Plan — after it has been voted on. However I do not see any exceptional cir-
cumstances which would support such a motion being brought now. In Algoma Steel Corp. v Royal Bank
(1992), 11 C.B.R. (3d) 11 (Ont C A.) the Court of Appeal observed at p.15 that the court's jurisdiction to amend

a plan should "be exercised spanngly and in exceptional circumstances only" even if the amendment were

merely technical and did not prejudice the interests of the corporation or its creditors and then only whcrc there
is jurisdiction under the CCAA to make the amendment requested, I was advised that Argo had considered

bringing the motion on earlier but had not done so in the face of "veto" opposition from the moor creditors. I a111

puzzled by this since the creditor or any other appropiiatc party can always move in court before the Plan is

voted on to amend thc Plan; voting does not have anything to do with thc court granting or dismissing thc mo-

tion. The court can always dctcrmine a matter which may impinge directly and materially upon thc fairness and

reasonableness of a plan. I note in passing that it would be inappropriate to attempt to obtain a preview of thc
court's views as to sanctioning by brining on such a motion. See my views in Central Guaranty Trustco Ltd, Re
at p.143:

...In Algoma Steel Corp. v. Royal Bank (1992), 8 O.R. (3d) 449, thc Court of Appeal determined that there
were exceptional circumstances (unrelated to the Plan) which allowed it to adjust where no interest was ad-

versely aff'ected. The same cannot be said here. FSTQ aside from s.l 1(c) of the CCAA also raised s.7. I am

of the view that s.7 allows an amendment after an adjournment — but not after a vote has been taken.

(emphasis in original)

What Argo wants is a substantive change; I do not see the jurisdiction to grant same under the CCAA.

7 In the subject Plan creditors are to be dealt with on a sliding scale for distribution purposes only: with this

scale being on an aggregate basis of all claims held by one claimant:

i) $7,500 or less to receive cash of 95% of the proven claim;

ii) $7,501 - $ 100,000 to receive cash of 90% of the first $7,500 and 55% of balance; and;

iii) in excess of $ 100,000 to receive shares on a formula basis (subject to creditor agreeing to limit claims to

$ 100,000 so as to obtain cash as per the previous formula).

Such a sliding scale arrangement has been present in many proposals over the years. Argo has not been singled
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out for special treatment; others who acquired claims by assignment have also been affected. Argo has acquired

40 claims; all under $ 100,000 but in the aggregate well over $ 100,000. Argo submitted that it could have

achieved the result that it wished if it had kept the individual claims it acquired separate by having them held by

a different "person", this is true under the Plan as worded. Conceivably if this type of separation in the face of an

aggregation provision were perceived to be inappropriate by a CCAA applicant, then I suppose the language of

such a plan could be "tightened" to eliminate what the applicant perceived as a loophole. I appreciate Argo's po-

sition that by buying up the small claims it was providing the original creditors with liquidity but this should not

be a determinative factor. I would note that the sliding scale provided here does recognize (albeit imperfectly)

that small claims may be equated with small creditors who would more likely wish cash as opposed to non-

board lots of shares which would not be as liquidate as cash; the high percentage cash for those proven claims of

$7,500 or under illustrates the desire not to have the "little person" hurt — at least any more than is necessary.

The question will come down to balance — the plan must be efficient and attractive enough for it to be brought

forward by an applicant with the realistic chance of its succeeding (and perhaps in that regard be "sponsored" by

significant creditors) and while not being too generous so that the future of the applicant on an ongoing basis

would be in jeopardy: at thc same time it must gain enough support amongst the creditor body for it to gain the

requisite majority. New creditors by assignment may provide not only liquidity but also a benefit in providing a

block of support for a plan which may not have been forthcoming as a small creditor may not think it important

to do so. Argo of course has not claimed it is a "little person" in the context of this CCAA proceeding.

8 In my view Argo is being treated fairly and reasonably as a creditor as arc all the unsecured creditors. An

aggregation clause is not inherently unfair and thc sliding scale provisions would appear to mc to be aimed at

"protecting (or helping out) the little guy" which would appear to be a reasonable policy.

9 The Plan is sanctioned and approved; Argo's aggregation motion is dismissed.

Addendum:

10 I reviewed with the insolvency practitioners (legal counsel and accountants) the aspect that industrial and

commercial concerns in a CCAA setting should be distinguished from "bricks and mortgage" corporations. In

their reorganization it is important to maintain the goodwill attributable to employee experience and customer

(and supplier) loyalty; this may very quickly erode with uncertainty. Therefore it would, to my mind be desir-

able to gct down to brass tacks as quickly as possible and perhaps a reasonable target (subject to adjustment up

or down according to the circumstances including complexity) would be for a six month period from application

to Plan sanction.

Motion for approval granted, motion for amendment dismissed.

END OF DOCUMENT
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Central Guaranty Trustco Ltd., Re

Re Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36; Re Bulk Sales Act, R.S.O. 1990, c. B 14; Re

Courts of Justice Act, R.S.O. 1990, c. C.43; Re Business Corporations Act, R.S.O. 1990, c. B.16;Re CENTRAL

GUARANTY TRUSTCO LIMITED

Ontario Court of Justice (General Division —Commercial List)

Farley J.

Judgment: June 7, 1993
Docket: (Doc, B288/92)

Thomson Reuters Canada Limited or its Liccnsors (excluding individual court documents). All rights re-

served.

Counsel; B Zai.nett, for applicant

II'.

Houston

and D,l.. Bva&~s, for Credit Suisse Canada.

8, Duchy, for Hambros Bank Ltmited.

K T. Burden, for Fonds de solidarite des travadleurs du Quebec.

Subject: Corporate and Commercial; Insolvency

Corporations ——Arrangements and compromises —Under Companies'reditors Arrangements Act —Arrange-

ments —Approval by Court —"Fair and reasonable".

Corporations --- Arrangements and compromises —Under Companies'reditors Arrangements Act —Arrange-

ments —Approval by Court.

Corporations —Arrangements and compromises —Companies'reditors Arrangement Act —Plan of arrange-

ment —Court sanction —Overwhelming majority of creditors voting in favour of plan —Plan found reason-

able and fatr —Opposing creditor's claim being self-centred —Plan sanctioned —Companies'reditors Ar-

rangement Act, R.S.C. 1985, c. C-36.

Corporations —Arrangements and compromises —Companies'reditors Arrangement Act —Plan of arrange-

ment —Costs —Costs awarded against oppostng creditor where plan found reasonable and fair and where

overwhelming majority of sophisticated creditors voting in favour of plan —Companies'reditors Arrangement

Act, R.S.C. 1985, c. C-36.
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After a vote of the companies'reditors, the company brought a motion for an order sanctioning its revised plan

of arrangement under the Companies'reditors Arrangement Act ("CCAA"). Two companies, which together

were owed about 70 per cent of the company's indebtedness, supported the sanctionmg. Only one creditor op-

posed the sanctioning, arguing that thc plan was not fair and reasonable.

The general vote of the creditors was 94.92 per cent by number in favour of the revised plan of arrangement

(87.82 per cent by value) and 5.08 per cent by number opposed (12.18per cent by value).

Held:

The plan of arrangement was sanctioned.

There is a heavy burden on a party seeking to upset a plan for which thc required majority has voted. In this case

the majority was overwhelming. The fact that the overwhelming majority consisted of sophisticated lenders in-

dicated that thc plan was fair and reasonable. The opposing creditor was not singled out m thc plan for any spe-

cial adverse treatment,

The opposing creditor had tried to petition the company into bankruptcy. That petition had been stayed under thc

CCAA and was now dismissed under s. 43(7) of the Bankruptcy and Insolvency Act.

Thc opposing creditors'laim was "uniquely self-ccntrcd and flew in thc face of thc overwhelming vote of 'inde-

pendent'reditors who shared the same fate" as the opposing creditor. As a result, costs of $ 1,500 werc ordered

against the opposing crcditoi.

Cases considered:

Algoma Steel Corp. v. Royal Bank (1992), 11 C.B,R. (3d) 11, 8 O.R. (3d) 449, 93 D.L.R. (4th) 98, 55

O.A.C. 303 (C.A.) tleave to appeal to S.C.C. refused (1992), 94 D.L.R. (4th) vii (note), 10 O.R. (3D) xv

(note), (sub nom. Royal Insurance Co, of Canada v. Kelsey-Hayes Canada Ltd) 145 N.R. 391 (note), 59

O.A.C. 326 (note)] —distinguished

Keddy Motor Inns Ltd., Re (1992), 13 C.B.R. (3d) 245, 90 D.L.R. (4th) 175, 6 B.L.R. (2d) 116, 110 N S.R.

(2d) 246, 299 A,P R, 246 (C.A.) —referred to

Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]) —re-

ferred to

Northland Properties Ltd., Re, (sub nom. Northland Propei ties Ltd. v. Excelsiot Life Insurance Co. of

Canada) 73 C.B.R.(N.S.) 195, 34 B.C,L.R.(2d) 122, t 1989] 3 W.W.R. 363 (C.A.)—referred to

Statutes considered:

Bankruptcy and Insolvency Act, R.S.C 1985, c. B-3—

s. 43(7)

Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36—
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s. 7

s. 11

s. 11(a)

s. 11(c)

Motion for order sanctioning revised plan of arrangement under Companies'reditors Arrangement Act.

Farley L:

I This was a motion for an order sanctioning Trustco's Revised Plan of Arrangement under the CCAA after

the vote of the creditors, all of which were unsecured. Credit Suisse and Hambros headed syndicates which were

owed about 70% of the $400 million odd indebtedness, They supported the sanctioning; no other creditor but

FSTQ opposed. FSTQ was owed $ 5 million odd. Its opposition related to the fairness and reasonableness aspect.

FSTQ was concerned about the question of its Unpaid Interest Claim and the survival of its petition in bank-

ruptcy against Trustco.

2 It appears to me that the evidence demonstrated that Trustco was a company to which CCAA applies, that

the Plan v«as filed with the Court in accordance with its previous orders, that thc meeting of creditors was duly

held in accordance with further orders of the Court and that thc Plan was ovcrwhclmingly approved thereby

meeting thc requisite majority test on both criteria of CCAA. I am satisfied that the first two general principles

enunciated in Re Northland Propei.ties I.td (sub nom, Noi.thland Pi.operties Lfd. v. Excelsior I.tfe Insui ance Cii.

of Caiiada) (1989), 73 C,13 R. 195 (B.C C A.) have been met.

3 What about the third test that the Plan must be found to be fair and reasonable' note that that is a ques-

tion to be answered in thc circumstances of each case. The creditors meet as a single class pursuant to the order

of Ground, J. of April I, 1993. A quorum was present. The general vote was 94.92% by number (87.82% by

value) in favour; 5.08% by number (12.18%by value) opposed. Then there was a more restricted vote in which

neither Credit Suisse nor Hambros participated as they had no Unpaid Interest Claims. The Revised Plan of Ar-

rangement had required that there be a vote on the proposed compromise re these Claims (with a majority in

number representing three-quarters in value of the proven Claims). That vote was even more overwhelming as

only FSTQ voted against. 92.54% by number (96.16%by value) were in favour and 7.46% by number (3.84%

by value) were opposed This on either basis is well beyond the specific majority requirement of CCAA. Clearly

there is a very heavy burden on parties seeking to upset a plan that thc required majority have found that they

could vote for; given the overwhelming majority this burden is no lighter. This vote by sophisticated lenders

speaks volumes as to fairness and reasonableness.

4 Thc Courts should not second guess business people who have gone along with the Plan. However FSTQ

has engaged one of the others in that exercise of second guessing. It obtained a June 3, 1993 letter from Banca

Commerciale Italiano of Canada which also held a $5 million note. It had indicated to Ernst & Young (as Plan

Administrator appointed by the Court) and to Credit Suisse (as a member of the Creditors'teering Committee)

that payment of 66 2/3% of the Unpaid Interest Claims in full satisfaction was unfair and that it asked to be paid

100% of the unpaid interest up to March 23, 1992. It was "also advised both by Ernst dc Young and Credit

Sutsse Canada that if the Compromise is not app&oved, we will probably receive nothing for our Unpaid Interest

Claim." (emphasis added). It went on to say:
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Notwithstanding that we were of the view, and still are, that the payment of only 66 2/3'10 of the unpaid In-

terest Claim was unfair, we were forced to vote in favour of the Compromise given that there was no real
economic alternative. In this regard, the costs involved with litigating the preference issue left us with no

choice but to vote in favour of the Compromise and thus accept unfair treatment, vis-a-vis other lenders

Had we been presented with a real alternative, we would have voted against the Compromise. Additionally,

we were of the view that the Revised Plan had been structured in such a way that there was no real alternat-

ive, given the economics of the situation, and thus we were forced to vote in favour of the Compromise on

Unpaid Interest Claims. (emphasis added)

5 The Unpaid Intcrcst Claims werc about $700,000 —out of a Plan that envisaged the Credit Suisse and

Hambros syndicates taking a bath for about 50'zo of their $270 million loan (i.e., a haircut of $ 135 million) if
things go as planned. FSTQ's Claim was $24,000 so that it is out $ 8,000. It is difficult to believe that FSTQ
would take on this fight with so little at stake. Howcvcr, when onc distills thc Banca's position —it comes to

this. it would like to be paid 100'z0. So, I imagine, would everyone. If wishes were horses, then beggars would

nde. Clearly Banca and the rest of those holding Claims found it preferable to accept thc 66 2/3'z0 rather than

vote down the Compromise and the Plan so that bankruptcy would be the alternative. Such alternative was not

palatable.

6 Now FSTQ advises that it too does not wish to litigate the preference question it raised. It is too expensive

to do so. Clearly if it wishes to protect what it sees as its legal right it must rely on thc law to do so. However

discretion is the better part of valour here —a much to be admired trait —since otherwise our courts would be

overflowing (more so than now) with persons who feel that their legal rights (of whatever nature and material-

ity) have been afI'ected.

7 It does not appear to mc that FSTQ was singled out for special adverse treatment —nor was any other

Claimant. They were just the unfortunate who did not have due dates on their loans for interest when Trustco

was doling out its limited cash resources —before these resources ran out —in an effort to keep the wolf at bay

(or the wolves). FSTQ was at pains to deprecate not only Hambros (whose Syndicate got about half the interest

payments in the stub period) but also Credit Suisse (which got nothing).

8 In the give and take of a CCAA plan negotiation, it is clear that equitable treatment need not necessarily

involve equal treatment. There is some give and some get in trying to come up with an overall plan which Blair

J, in Olympia i'ork likened to a shanng of the pain. Simply put, any CCAA arrangement will involve pain-
if for nothing else than thc realization that one has made a bad investment/loan.

9 As was the case in Re Keddy Motor Inns Ltd. (1992), 13 C.B.R. (3d) 245 (N.S C.A.) where some credit-

ors negotiated different terms, the Court found nothmg wrong so long as such different terms (as was the case

here) was disclosed.

10 I do not see with this now appearing to be a liquidation (an orderly liquidation over time) scenario plan

that this affects my view of the matter. See my observation at p. 11 of Re Lehndorff General Partner Ltd.

(unreported Ont. Ct. (Gen. Div.) Jan. 6, 1993) [now reported at 17 C.B.R.(3d) 24 (Ont. Gcn. Div. [Commercial

I.ist])]. There was no evidence or suggestion that any creditor wanted a bankruptcy; rather to the contrary, it ap-

pears that they favoured the Plan. However, FSTQ wished to amend the Plan to give it $ 8,000 more. Is this

$8,000 to come out of the air —or out of some other creditor's share?

11 In any event, could this Plan be amended as requested by FSTQ to give it that $ 8,000 —something that
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it "lost" in a vote of its fellow Unpaid Interest Claimants, In Algoma Steel Corp, v. Royal Bank (1992), 8 O,R.

(3d) 449, the Court of Appeal determined that there were exceptional circumstances (unrelated to the Plan)

which allowed it to adjust a Plan where no interest ivas adversely affected. The same cannot be said here FSTQ
aside from s. 11(e) of the CCAA also raised s. 7. I am of the view that s. 7 allows an amendment after an ad-

journment —but not after a vote has been taken.

12 The other element of concern for FSTQ was that the Plan voted on provided:

3.8 The Creditors hereby consent to the Court dismissing the Bankruptcy Petition in the Sanction Order.

Trustco relies upon s. 11 of the CCAA and s. 43(7) of the Bankruptcy and Insolvency Act, R.S.C. 1985 as

amended, c. B-3 to support this proposition given the vote of the Creditors. It notes that the bankruptcy legisla-

tion provides that a petition is for the benefit of all creditors not just the petitioner. I am not persuaded by
FSTQ's position that a "stay" as contemplated by s. 11 automatically by using the word "stay" involves just a

temporary suspension of proceedings. The meaning of "stay" is not so restrictive —e.g. note the "permanent"

stays arising out of the Askov decision, However, I do note that s. 11(a) entails "...staying, until such time as the

court may prescribe or until any further order ..."which qualification appears to contemplate a non-permanent

stay. However, s. 11(c)which also relates to the introductory provisions concerning the Bankruptcy Act may ap-

proach greater permanency —although it appears that the pilot light of the gas furnace is still lit with "except

with the leave of the court and subject to such terms as the court imposes " However, s. 43(7) of the Bankrttptcy

anal h7xolveno)v Act provides:

(7) Where thc court is not satisfied with the proof of the facts alleged in the petition or of thc service of the

petition, or is satisfied by thc debtor that hc is able to pay his debts, or that J'or other suff'ieient cause no or-

der ought to be made, it shall dismiss the petition. (emphasis added)

Given that FSTQ's position has been compromised by the Plan and that the other creditors have decided that it

would be inappropriate to bankrupt Trustco, I do not find it necessary to await a hearing of the petition to grant

an order under s. 43(7) of thc Bankruptcyand Insolvency Act to dismiss the petition. I am of the view that suffi-

cient cause has been shown.

13 I do note that FSTQ is not without redress. As I mentioned during the hearing, it may wish to pursue the

question of preference under the provincial statutes. However, given that it had no taste for further litigation, I

think this avenue unlikely to be further explored by FSTQ which appears to prefer an "upset the apple cart"

policy or the threat thereof to advance its position at a lesser cost.

14 In my view, FSTQ has fanned what it hoped were warm embers with the hope of eliciting some flame;

however, when one looks at the situation although there may be some smoke, that smoke seems to mainly eman-

ate from FSTQ's own smudge pot.

15 I am, in conclusion, of thc view that the Plan is fair and reasonable to all affected in the circumstances.

With this third test met, the Plan is sanctioned and approved without further amendment as requested by FSTQ.

16 I found the FSTQ request somewhat unusual It was uniquely self-centred and flew in thc face of the

overwhelming vote of "independent" creditors who shared the same fate as FSTQ with respect to their Unpaid

Interest Claims. While a Court appearance for sanctioning was required in any event and while creditors should

2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 6

1993 CarswellOnt 228, 21 C.B.R.(3d) 139

not feel hushed in a sanctton hearing, it stnkes me that FSTQ went beyond the fence in trying to get its own

amendment. There should, thercforc, be a costs order of $ 1,500 against FSTQ payablc forthwith to Trustco.

Order accordhngly.

END OF DOCUMENT
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Bankruptcy and insolvency —— Proposal —Companies'reditors Arrangement Act —Arrangements —Approval by

court —"Fair and reasonable"

Insolvent company advertised, marketed and sold health supplements and weight loss and sports nutrition products and

was attempting to restructure under Companies'reditors Arrangement Act —Large number of product liability and oth-

er lawsuits related to company's products was commenced principally in United States by numerous claimants —Applic-
ants were 15 corporations involved in production and trade-marking of company's products who were defendants in

United States'itigation and who sought global resolution of claims —Applicants brought motion pursuant to s. 6 of Act
for sanction of liquidation plan funded entirely by third parties and which included third party releases Plan was unan-

imously approved by all classes of creditors and appointed monitor —At hearing on motion issue arose as to jurisdiction

of court to authorize third party releases as one of plan terms —Motion granted —On consideration of all relevant

factors plan was fair and reasonable and exercise of discretion pursuant to s. 6 of Act to sanction plan was warranted—
Applicants strictly complied with all statutory requirements, adhered to all previous orders, were msolvent within mean-

ing of s. 2 of Act and had total claims withm meaning of s. 12 of Act in excess of $5,000,000 —Creditors'nd momtor's

approval of plan supported conclusion that plan was fair and reasonable ——On balancing of prejudice to various parties,

without plan creditors would receive nothing and third parties would continue to be mired in extensive and possibly con-

flicting litigation in United States —Third party releases were condition precedent to establishment of contributed funds

and were reasonable —Opposition to sanction of plan by prospective representative plaintiffs in five class actions was

without merit —Representative plaintiffs had opportunity to submit individual proofs of claim but chose not to do so.

Bankruptcy and insolvency --- Proposal Companies'reditors Arrangemcnt Act —Misccl1ancous issues

Insolvent company advertised, n1arkcted and sold health supplements and weight loss and sports nutrition products and

was attempting to restructure under Companies'reditors Arrangement Act --- Large number of product liability and oth-

er lawsuits related to company's products was col11menced principally in United States by numerous claimants —Applic-

ants were 15 corporations involved in production and trade-marking of company's products who were defendants in

United States'itigation and who sought global resolution of claims —Applicants brought motion pursuant to s. 6 of Act

for sanction of liquidation plan funded entirely by third parties and which included third party releases —Plan was unan-

imously approved by all classes of creditors and appointed monitor —At hearing on motion issue arose as to jurisdiction

of court to authorize third party relcascs as onc of plan terms —Motion granted —Position of plan opponents that court

lacked jurisdiction to grant third party releases was without merit —Whole plan of compromise was funded by third

parties and would not proceed without resolution of all claims against third parties —Act did not prohibit inclusion in

plan of settlement of claims against third parties —Jurisdiction of courts to grant third party releases was recogmzed in

both Canada and United States.

Statutes considered:

Companies'veCttovs Avvangement Act, R.S.C. 1985, c. C-36

Generally —rcfcrred to

s. 2 —referred to

s, 6 —pursuant to

s. 12(I) "claim" —referred to
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MOTION by insolvent company for sanction of liquidation plan.

Ground J.:

1 The motion before this court is brought by the Applicants pursuant to s. 6 of thc Companies'reditors Arrange-

ment Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") for the sanction of a plan (the "Plan" ) put forward by the Ap-

plicants for distributions to each creditor in the General Claimants Class ("GCC") and each creditor in the Personal In-

jury Claimants Class ("PICC"), such distributions to be funded from the contributed funds paid to the Monitor by the

subject parties ("SP")as defined in the Plan.

2 The Plan is not a restructuring plan but is a unique liquidation plan funded entirely by parties other than thc Ap-

plicants.

3 The purpose and goal of the Applicants in seeking relief under the CCAA is to achieve a global resolution of a

large number of product liability and other lawsuits commenced principally in the United States of America by numerous

claimants and which relate to products formerly advertised, marketed and sold by MuscleTech Research and Develop-

ment Inc. ("MDI") and to resolve such actions as agamst the Applicants and Third Parties,

4 In addition to the Applicants, many of these actions named as a party defendant one or more of: (a) the directors

and officers, and affiliates of the Applicants (i.e, one or more of the Iovate Companies), and/or (b) arm's length third

parties such as manufacturers, rcscarchcrs and retailers of MDI's products (collectively, the "Third Parties" ). Many, if not

all, of thc Third Parties have claims for contribution or indemnity against the Applicants and/or other Third Parties relat-

ing to these actions

The Claims Process

5 On March 3, 2006, this court granted an unopposed order (the "Call For Claims Order" ) that established a process

for the calling of: (a) all Claims (as defined in the Call For Claims Order) in respect of the Applicants and its officers and

directors; and (b) all Product Liability Claims (as defined in the Call For Claims Order) in respect of the Applicants and

Third Parties.

6 The Call For Claims Order required people who wished to advance claims to file proofs of claim with the Monitor

by no later than 5:00 p.m. (EST) on May 8, 2006 (the "Claims Bar Date" ), failing which any and all such claims would

be forever barred. The Call For Claims Order was approved by unopposed Order of the United States District Court for

the Southern District of New York (the "U.S. Court" ) dated March 22, 2006. The Call For Claims Order set out in a com-

prehensive manner thc types of claims being called for and established an elaborate method of giving broad notice to

anyone who might have such claims.

7 Pursuant to an order dated June 8, 2006 (the "Claims Resolution Order" ), this court approved a process for the res-

olution of the Claims and Product Liability Claims. The claims resolution process sct out in the Claims Resolution Order

provided for, inter alia: (a) a process for the review of proofs of claim filed with the Monitor; (b) a process for the ac-

ceptance, revision or dispute, by the Applicants, with the assistance of the Monitor, of Claims and/or Product Liability

Claims for the purposes of voting and/or distribution under the Plan; (c) the appointment of a claims officer to resolve

disputed claims, and (d) an appeal process from the determination of the claims officer, The Claims Resolution Order

was recognized and given effect in the U.S. by Order of the U.S. Court dated August 1, 2006.

8 From the outset, the Applicants'uccessful restructuring has been openly premised on a global resolution of the

2012 Thomson Reuters No Claim to Orig, Govt Works



Page 4
2007 CarswcllOnt 1029, 30 C.B.R.(5th) 59, 156 A.C.W.S. (3d) 22

Product Liability Claims and the rccogmtion that this would be achievable primarily on a consensual basis within the

structure of a plan of compromise or arrangement only if the universe of Product Liability Claims was brought forward.
It was known to the Applicants that certain of the Third Parties implicated in the Product Liability Actions were agree-
able in principle to contributing to the funding of a plan, provided that as a result of the restructuring process they would

achieve certainty as to the resolution of all claims and prospective claims against them related to MDI products. It is fun-

damental to this restructuring that the Applicants have no material assets with which to fund a plan other than the contri-

butions of such Third Parties.

9 Additionally, at the time of their filmg under the CCAA, thc Applicants were involved in litigation with their in-

surer, Zurich Insurance Company ("Zurich Canada" ) and Zurich America Insurance Company, regarding the scope of thc

Applicants'nsurance coverage and liability for defence expenses incurred by the Applicants in connection with the

Product Liability Actions.

10 The Applicants recognized that in order to achieve a global resolution of the Product Liability Claims, multi-party

mediation was morc likely to be successful in providing such resolution in a timely manner than a claims dispute process.

By unopposed Order dated April 13, 2006 (the "Mediation Order" ), this court approved a mediation process (the "Medi-

ation") to advance a global resolution of thc Product Liability Claims. Mcdiations were conducted by a Court-appointed
mediator betwccn and among groups of claimants and stakeholdcrs, including the Applicants, the Ad Hoc Committcc of
MuscleTech Tort Claimants (which had previously received formal recognition by the Court and the U.S. Court), Zurich

Canada and certain other Third Parties.

11 Thc Mediation facilitated meaningful discussions and proved to be a highly successf'ul mechanism for the resolu-

tion of thc Product Liability Claims Thc vast majority of Product Liability Claims were settled by thc cnd of July, 2006
Settlements of three other Product Liability Claims werc achieved at the beginning of Novcnibcr, 2006 A settlement was

also achieved with Zurich Canada outside the mediation. Thc foregoing settlements are conditional upon a successfully
implemented Plan that contains the releases and injunctions set forth in the Plan.

12 As part of the Mediation, agreements in respect of the funding of the foregoing settlements were achieved by and

among the Applicants, the lovatc Compames and certain Third Parties, which funding (together with other funding being

contributed by Third Parties) (collectively, the "Contributed Funds" ) comprises the funds to be distributed to affected
creditors under the Plan. The Third Party funding arrangements are likewise conditional upon a successfully implemen-

ted Plan that contains the releases and injunctions set forth in the Plan.

13 It is well settled law that, for thc court to exercise its discretion pursuant to s. 6 of the CCAA and sanction a plan,
the Applicants must establish that: (a) there has been stinct compliance with all statutory rcquircmcnts and adherence to

previous orders of the court; (b) nothmg has been done or purported to be done that is not authorized by the CCAA; and

(c) the Plan is fair and reasonable.

14 On the evidence before this court I am fully satisfied that the first two requirements have been met. At the outset

of these proceedings, Farley J. found that the Applicants met the criteria for access to the protection of the CCAA. Thc

Applicants are insolvent within the meanmg of Section 2 of the CCAA and the Applicants have total claims within thc

meaning of Section 12 of the CCAA in excess of $5,000,000.

15 By unopposed Order dated December 15, 2006 (the "Meeting Order" ), this Court approved a process for the call-

ing and holding of meetmgs of each class of creditors on January 26, 2007 (collectively, the "Meetings" ), for the purpose

of voting on the Plan. The Meeting Order was approved by unopposed Order of the U.S. Court dated January 9, 2007. On

December 29, 2006, and in accordance with the Meeting Order, the Monitor served all creditors of the Applicants, with a
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copy of the Meeting Materials (as defined in the Meeting Order).

16 The Plan was filed in accordance with the Meeting Order. The Meetings were held, quorums were present and the

voting was carried out in accordance with the Meeting Order. The Plan was unanimously approved by both classes of
creditors satisfymg the statutory requirements of the CCAA.

17 This court has made approximately 25 orders since the Initial Order in carrying out its general supervision of all

steps taken by the Applicants pursuant to the Initial CCAA order and in development of the Plan. The U.S. Court has re-

cognized each such order and the Applicants have fully complied with each such order.

The Plan is Fair and Reasonable

18 It has been held that in determining whether to sanction a plan, the court must exercise its equitable jurisdiction

and consider thc prejudice to the various parties that would flow from granting or refusing to grant approval of the plan

and must consider alternatives available to the Applicants if the plan is not approved. An important factor to be con-

sidered by the court in determining whether the plan is fair and reasonable is the degree of approval given to the plan by

the creditors It has also been held that, in determining whether to approve the plan, a court should not second-guess the

business aspects of the plan or substitute its views for that of the stakeholders who have approved the plan.

19 In the case at bar, all of such considerations, in my view must lead to thc conclusion that the Plan is fair and reas-

onable On the cvidencc before this court, the Applicants have no assets and no funds with which to fund a distribution to

creditors. Without the Contributed Funds there would be no distribution made and no Plan to be sanctioned by this court.

Without the Contributed Funds, thc only altcrnativc for thc Applicants is bankruptcy and it is clear fiom the evidence be-

fore this court that the unsecured creditors would receive nothing in the event of bankruptcy.

20 A unique feature of this Plan is the Releases provided under the Plan to Third Parties in respect of claims against

them in any way related to "the research, development, manufacture, marketing, sale, distribution, application, advert-

ising, supply, production, use or ingestion of products sold, developed or distributed by or on behalf of'he Applicants

(see Article 9.1 of the Plan). It is self-evident, and the Subject Parties have confirmed before this court, that the Contrib-

uted Funds would not be established unless such Third Party Releases are provided and accordingly, in my view it is fair

and reasonable to provide such Third Party releases in order to establish a fund to provide for distributions to creditors of
thc Applicants. With respect to support of the Plan, in addition to unanimous approval of the Plan by the creditors repres-

ented at meetings of creditors, several other stakeholder groups support the sanctioning of the Plan, including Iovate

Health Sciences Inc. and its subsidiaries (excluding the Applicants) (collectively, the "lovate Companies" ), the Ad Hoc

Committee of MuscleTech Tort Claimants, GN Oldco, Inc. f/k/a General Nutrition Cotporation, Zurich American Insur-

ance Company, Zurich Insurance Company, HVL, Inc and XL Insurance America Inc. It is particularly significant that

the Monitor supports the sanctioning of the Plan.

21 With respect to balancing prejudices, if the Plan is not sanctioned, in addition to the obvious prejudice to the

creditors who would receive nothing by way of distribution in respect of their claims, other stakeholders and Third

Parties would continue to be mired in extensive, cxpcnsive and in some cases conflicting litigation m the United States

with no predictable outcome.
i

22 The sanction of the Plan was opposed only by prospective representative plaintiffs in five class actions in the

United States This court has on two occasions denied class action claims in this proceeding by orders dated August 16,
2006 with respect to products containing prohormone and dated December 11, 2006 with respect to Hydroxycut

products The first of such orders was appealed to the Ontario Court of Appeal and the appeal was dismissed. The second
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of such orders was not appealed. In my reasons with respect to the second order, I stated as follows.

...This CCAA proceeding was commenced for the puipose of achieving a global resolution of all product liability

and other lawsuits commenced in the United States against Muscletech. As a result of strenuous negotiation and suc-

cessful court-supervised mediation through the District Court, the Applicants have succeeded in resolving virtually

all of the outstanding claims with the exception of the Osborne claim and, to permit the filing of a class proof of
claim at this time, would seriously disrupt and extend the CCAA proceedings and the approval of a Plan and would

increase the costs and decrease the benefits to all stakeholders. There appears to have been adequate notice to poten-

tial claimants and no member of the putative class other than Osborne herself has filed a proof of claim. It would be

reasonable to infer that none of the other members of the putative class is interested in filing a claim in view of the

minimal amounts of their claims and of the difficulty of coming up with documentation to support their claim. In this

context the comments of Rakoff, J. in Re Ephedra Products Liability Litigation (2005) U.S. Dist LEXIS 16060 at

page 6 are particularly apt.

Further still, allowing thc consumer class actions would unreasonably waste an estate that was already grossly

insufficient to pay the allowed claims of creditors who had filed timely individual proofs of claim. The Debtors

and Creditors Committee estimate that the average claim of class [*10]members would bc $ 30, entitling each

claimant to a distribution of about $ 4.50 (figures which Barr and Lackowski do not dispute; although Cirak ar-

gues that some consumers made repeated purchases of Twinlabs steroid hormones totaling a few hundred dollars

each). Presumably, each claimant. would have to show some proof of purchase, such as the product bottle. Be-
cause thc Debtor ccascd marketing these products in 2003, many purchasers would no longer have such proof.
Those who did might well find thc prospect of someday recovering $ 4.50 not worth thc trouble of searching for

the old bottle or store receipt and filing a proof'f claim. Claims of class members would likely bc fcw and

small. The only real beneftctanes of applying Rule 23 would be the lawyers rcprcscnting thc class. Cf H~ood-

ward, 205 B.R. at 376-77. The Court has discretion under Rule 9014 to find that thc likely total benefit to class

members would not justify the cost to the estate of defending a class action under Rule 23.

[35] In addition, in the case at bar, there would appear to be substantial doubt as to whether the basis for the class ac-

tion, that is the alleged false and misleading advertising, would be found to be established and substantial doubt as to

whether the class is certifiable in view of being overly broad, amorphous or vague and administratively difficult to

determine. (See Perez et al, v Metabolife International Inc. (2003) U.S. Dist. LEXIS 21206 at pages 3-5). The tim-

ing of the bringing of this motion in this proceeding is also problematic. The claims bar date has passed. The medi-

ation process is virtually completed and the Osborne claim is one of the few claims not settled in mediation although

counsel for the putative class were permitted to participate m the mediation process. Thc filing of the class action in

California occurred prior to the initial CCAA Order and at no prior time has this court been asked to approve the fil-

ing of a class action proof of claim in these proceedings. The claims of the putative class members as reflected in the

comments of Rakoff, J. quoted above would be limited to a refund of the purchase price for thc products in question

and, in the context of insolvency and restructuring proceedings, de minimus claims should be discouraged in that the

costs and time in adjudicating such claims outweigh the potential recovcrics for the claimants. The claimants have

had ample opportunity to file evidence that the call for claims order or thc claims process as implemented has been

prejudicial or unfair to thc putative class members.

23 The representative Plaintiffs opposing the sanction of the Plan do not appear to be rearguing the basis on which

the class claims were disallowed. Their position on this motion appears to be that the Plan is not fair and reasonable in

that, as a result of the sanction of the Plan, the members of their classes of creditors will be precluded as a result of the

Third Party Releases from taking any action not only against MusclcTcch but against the Third Parties who are defend-
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ants in a number of the class actions. I have some difficulty with this submission. As stated above, in my view, it must be

found to be fair and reasonable to provide Third Party Releases to persons who are contributing to the Contributed Funds

to provide funding for the distributions to creditors pursuant to the Plan. Not only is it fair and reasonable; it is absolutely

essential. There will be no funding and no Plan if the Third Party Releases are not provided. The representative Plaintiffs

and all the members of their classes had ample opportunity to submit individual proofs of claim and have chosen not to

do so, except for two or three of the representative Plaintiffs who did file individual proofs of claim but withdrew them

when asked to submit proof of purchase of the subject products. Not only are the claims of the representative Plaintiffs

and the members of their classes now barred as a result of the Claims Bar Order, they cannot in my view take the posi-

tion that the Plan is not fair and reasonable because they are not participating in the benefits of the Plan but are precluded

from continuing their actions against MuscleTech and the Third Parties under the terms of the Plan. They had ample op-

portunity to participate in the Plan and in the benefits of the Plan, which in many cases would presumably have resulted

in ful! reimbursement for the cost of the product and, for whatever reason, chose not to do so.

The rcpresentativc Plaintiffs also appear to challenge the jurisdiction of this court to authonze the Third Party Releases

as onc of the terms of the Plan to be sanctioned I remain of the view expressed in paragraphs 7-9 of my endorsement

dated October 13, 2006 in this proceeding on a motion brought by certain personal injury claimants, as follows:

With respect to the relief sought relating to Claims against Third Parties, the position of the Objecting Claimants ap-

pears to be that this court lacks jurisdiction to make any order affecting claims against third parties who are not ap-

plicants in a CCAA proceeding. I do not agree. In the case at bar, the whole plan of compromise winch is being fun-

ded by Third Parties will not piocecd unless thc plan provides for a resolution of all claims agamst the Applicants

and Third Parties arising out of "the development, advertising and marketing, and sale of health supplements, weight

loss and sports nutrition or other products by the Applicants or any of them" as part of a global resolution of the lit-

igation commenced in thc United States, In his Endorsement of January 18, 2006, Farley J. stated:

the Product Liability system vis-a-vis the Non-Applicants appears to be in essence derivative of claims against

the Applicants and it would neither be logical nor practical/functional to have that Product Liability litigation

not be dealt with on an all encompassing basis.

Moreover, it is not uncommon in CCAA proceedings, in the context of a plan of compromise and arrangement, to

compromise claims against the Applicants and other parties against whom such claims or related claims are made. In

addition, thc Claims Resolution Order, which was not appealed, clearly defines Product Liability Claims to include

claims against Third Parties and all of the Objecting Claimants did file Proofs of Claim settling [sic] out in detail

their claims against numerous Third Parties.

It is also, in my view, significant that the claims of certain of the Third Parties who are funding the proposed settle-

ment have against the Applicants under various indemnity provisions will be compromised by the ultimate Plan to be

put forward to this court. That alone, in my view, would be a sufficient basis to include in the Plan, the settlement of

claims against such Third Parties. The CCAA does not prohibit the inclusion in a Plan of the settlement of claims

against Third Parties. In Re Canadian Airlines Corp. (2000), 20 C.B.R. (4 ) Paperny J. stated at p. 92:th

While it is true that section 5,2 of the CCAA does not authorize a release of claims against third parties other

than directors, it does not prohibit such releases either. The amended terms of the release will not prevent claims

from which thc CCAA expressly prohibits release.

24 Thc representative Plaintiffs have referred to certain decisions in the United States that appear to question the jur-

isdiction of the courts to grant Third Party Releases. I note, however, that Judge Rakoff, who is the U.S. District Court
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Judge is seized of the MuscleTecli proceeding, and Judge Drain stated in a hearing in Re TL Admrnisti ation Corporation
on July 21, 2005:

It appears to us to be clear that this release was, indeed, essential to the settlement which undcrlics this plan as sct
forth at length on the record, including by counsel for the official clamaants committee as well as by the other parties
involved, and, as importantly, by our review of the settlement agreement itself, which from the start, before this par-
ticular plan in fact was filed, included a release that was not limited to class 4 claims but would extend to claims in

class 5 that would include the type of claim asserted by the consumer class claims.

Therefore, in contrast to the Blechman release, this release is essential to confirmation of this plan and the distribu-

tions that will be made to creditors in both classes, class 4 and class 5.

Secondly, the parties who are being released here have asserted indemnification claims against the estate, and be-

cause of the active nature of thc litigation against them, it appears that those claims would have a good chance, if not
resolved through this plan, of actually being allowed and reducing the claims of creditors

At least there is a clear element of circularity between the third-party claims and the indemnification rights of the

settling third parties, which is another very important factor recognized in the Second Circuit cases, including Man-

ville, Drexcl, Finely, Kumble and the like

The settling third parties it is undisputed arc contnbuting by far thc most assets to the settlement, and those assets are

substantial in respect of this reorganization by this Chapter 11 case. They'e the main assets being contnbuted.

Again, both classes have voted overwhelmingly for confirmation of thc plan, particularly in terms of thc numbers of
those voting. Each of those factors, although they may bc wcighcd differently in different cases, appear in all the

cases where there have been injunctions protecting third parties.

The one factor that is sometimes cited in other cases, i.e., that the settlement will pay substantially all of thc claims

against the estate, wc do not view to be dispositive. Obviously, substantially all of the claims against the estate are

not being paid here. On the other hand, even, again, in the Second Circuit cases, that is not a dispositive factor.
There have been numerous cases where plans have been confirmed over opposition with respect to third-party re-

leases and third-party injunctions where the percentage recovery of creditors was m the range provided for under this

plan.

The key point is that the settlement was arrived at after arduous arm's length negotiations and that it is a substantial

amount and that the key parties in interest and the court are satisfied that the settlement is fair and it is unlikely that

substantially more would be obtained in negotiation.

25 The reasoning of Judge Rakoff and Judge Drain is, in my view, equally applicable to the case at bar where the

facts are substantially similar.

26 It would accordingly appear that the jurisdiction of thc courts to grant Third Party Releases has been recognized
both in Canada and in the United States,

27 An order will issue sanctioning the Plan in thc form of the order submitted to this court and appended as Schedule
B to this endorsement

Schedule "A"
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HC Formulations Ltd.

CELL Formulations Ltd.

NITRO Formulations Ltd.

MESO Formulations Ltd.

ACE Formulations Ltd.

MISC Formulations Ltd.

GENERAL Formulations Ltd.

ACE US Trademark Ltd.

MT Canadian Supplement Trademark Ltd.

MT Foreign Supplement Trademark Ltd.

HC Trademark Holdings Ltd.

HC US Tradentark Ltd

1619005 Ontario Ltd. (f/k/a New HC US Trademark Ltd )

HC Canadian Trademark Ltd,

HC Foreign Trademark Ltd.

Schedule "B"

Court File No. 06-CL-6241

ONTARIO

SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE ) THURSDAY, THE 15TH

)

MR JUSTICE GROUND ) DAY OF FEBRUARY, 2007

IN THE MATTER OF THE COMPANIES'REDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS

AMENDED AND IN THE MATTER OF MUSCLETECH RESEARCH AND DEVELOPMENT INC, AND THOSE

ENTITIES LISTED ON SCHEDULE "A" HERETO

Applicants
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Sanction Order

THIS MOTION, made by MuscleTech Research and Development Inc. ("MDI") and those entities listed on Schedule
"A" hereto (collectively with MDI, the "Applicants" ) for an order approving and sanctioning the plan of compromise

or arrangement (inclusive of the schedules thereto) of thc Applicants dated December 22, 2006 (the "Plan" ), as ap-

proved by each class of Creditors on January 26, 2007, at the Meeting, and which Plan (without schedules) is at-

tached as Schedule "C" to this Order, and for certain other relief, was heard this day at 330 University Avenue,

Toronto, Ontario.

ON READING: (a) the within Notice of Motion, filed, (b) the Affidavit of Terry Begley sworn January 31, 2007,
filed; and (c) the Seventeenth Report of the Monitor dated February 7, 2007 (the "Seventeenth Report" ), filed, and

upon hearing submissions of counsel to: (a) the Applicants; (b) the Monitor; (c) Iovate Health Sciences Group Inc.

and those entities listed on Schedule "B" hereto; (d) the Ad Hoc Committee of MuscleTcch Tort Claimants (the
"Committee" ); (e) GN Oldco, Inc. f/k/a General Nutrition Companies; (fl Zurich Insurance Company; (g) GNC Cor-

poration and other GNC newcos; and (h) certam representative plaintiffs in purported class actions involving

products contaimng thc ingrcdicnt prohormone, no one appearing for the other persons served with notice of this

Motion, as duly served and listed on thc Affidavit of Service of Elana Polan, sworn February 2, 2007, filed,

Definitions

1. THIS COURT ORDERS that any capitalized terms not otherwise defined in this Order shall have thc mean-

ings ascribed to such terms in the Plan.

Service and Meeting of Creditors

2. THIS COURT ORDERS AND DECLARES that there has been good and sufficient notice, scivice and de-

livery of thc Plan and the Monitor's Seventeenth Report to all Creditors.

3. THIS COURT ORDERS AND DECLARES that thcrc has been good and sufficient notice, service and de-

livery of the Meeting Materials (as defined in the Meeting Order) to all Creditors, and that the Meeting was duly

convened, held and conducted, in conformity with the CCAA, the Meeting Order and all other Orders of this

Court in the CCAA Proceedings. For greater certainty, and without limiting the foregoing, the vote cast at the

Meeting on behalf of Rhodrick Harden by David Molton of Brown Rudnick Berlack Israelis LLP, in its capacity

as representative counsel for the Ad IIoc Committee of Muscle Tech Tort Claimants, is hereby confirmed.

4. THIS COURT ORDERS AND DECLARES that there has been good and sufficient notice, service and de-

livery of the within Notice of Motion and Motion Record, and of the date and time of the hearing held by this

Court to consider the within Motion, such that: (i) all Persons have had an opportunity to be present and be

heard at such hearing; (ii) the within Motion is properly returnable today, and (iii) further service on any inter-

ested party is hereby dispensed with.

Sanction ofPlan

5. THIS COURT ORDERS AND DECLARES that:

(a) the Plan has been approved by the requisite majorities of the Creditors in each class present and voting,

either in person or by proxy, at the Meeting, all in conformity with the CCAA and the terms of the Meeting

Order;
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(b) the Applicants have acted in good faith and with due diligence, have complied with the provisions of the

CCAA, and have not done or purported to do (nor does the Plan do or purport to do) anything that is not au-

thorized by the CCAA;

(c) thc Applicants have adhered to, and acted in accordance with, all Orders of this Court in the CCAA Pro-

ceedings; and

(d) the Plan, together with all of the compromises, arrangements, transactions, releases, discharges, injunc-

tions and results provided for therein and effected thereby, including but not limited to the Settlement

Agreements, is both substantively and procedurally fair, reasonable and in the best interests of the Creditors

and the other stakeholders of the Applicants, and does not unfairly disregard the interests of any Person

(whether a Creditor or otherwise).

6 THIS COURT ORDERS that thc Plan be and is hereby sanctioned and approved pursuant to Section 6 of the

CCAA.

Plan hnplementarion

7. THIS COURT ORDERS that the Applicants and the Monitor, as the case may bc, are authorized and diiec-

tcd to take all steps and actions, and to do all things, necessary or appropriate to enter into or implement thc Plan

in accordance with its terms, and enter into, implement and consummate all of the steps, transactions and agree-

ments contemplated pursuant to the Plan

8. THIS COURT ORDERS that upon the satisfaction or waiver, as applicablc, of the conditions precedent set

out in Section 7,1 of thc Plan, the Monitor shall file with this Court and with the U.S. District Court a certificate

that states that all conditions precedent set out in Section 7.1 of the Plan have been satisfied or waived, as ap-

plicable, and that, with the filing of such certificate by the Monitor, the Plan Implementation Date shall have oc-

curred in accordance with the Plan.

9. THIS COURT ORDERS AND DECLARES that as of the Plan Implementation Date, the Plan, including all

compromises, arrangements, transactions, releases, discharges and injunctions provided for therein, shall inure

to the benefit of and be binding and effective upon the Creditors, the Subject Parties and all other Persons af-

fected thereby, and on their respective heirs, admmistrators, executors, legal personal representatives, successors

and assigns.

10. THIS COURT ORDERS AND DECLARES that, as of the Plan Implementation Date, the validity or in-

validity of Claims and Product Liability Claims, as the case may be, and the quantum of all Proven Claims and

Proven Product Liability Claims, accepted, determined or otherwise established in accordance with the Claims

Resolution Order, and the factual and legal determinations made by the Claims Officer, this Court and the U.S.
District Court in connection with all Claims and Product Liability Claims (whether Proven Claims and Proven

Product Liability Claims or otherwise), in the course of the CCAA Proceedings are final and binding on the Sub-

ject Parties, the Creditors and all other Persons.

11. THIS COURT ORDERS that, subject to the provisions of the Plan and the performance by the Applicants

and the Monitor of their respective obligations under the Plan, and effective on the Plan Implementation Date,

all agreements to which the Applicants are a party shall be and remain in full force and effect, unamended, as at

the Plan Implementation Date, and no Person shall, following the Plan Implementation Date, accelerate, termin-
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ate, rescind, refuse to perform or otherwise repudiate its obligations under, or enforce or exercise any right

(including any right of set-off, dilution or other remedy) or make any demand under or in respect of any such

agreement, by reason of:

(a) any event that occurred on or prior to the Plan Implementation Date that would have entitled any Person
thereto to enforce those rights or remedies (including defaults or cvcnts of default ansing as a result of thc

insolvency of the Applicants);

(b) the fact that the Applicants have: (i) sought or obtained plenary relief under thc CCAA or ancillary relief
in the United States of America, including pursuant to Chapter 15 of the United States Bankruptcy Code, or

(ii) commenced or completed the CCAA Proceedmgs or the U.S. Proceedings;

(c) the implementation of the Plan, or the completion of any of the steps, transactions or things contcm-

platcd by the Plan; or

(d) any compromises, arrangemcnts, transactions, releases, discharges or injunctions effected pursuant to the

Plan or this Order.

12. THIS COURT ORDERS that, from and after the Plan Implementation Date, all Persons (other than Unaf-

fected Creditors, and with rcspcct to Unaffected Claims only) shall be deemed to have waived any and all de-

faults then existing or previously committed by the Applicants, or caused by the Applicants, or non-compliance
with any covenant, warranty, representation, term, provision, condition or obligation, express or implied, in any

contract, instrument, credit document, guarantee, agreement for sale, lease or other agreement, wnttcn or oral,
and any and all amendments or supplements thereto (each, an "Agreement" ), existing between such Person and

the Applicants or any other Person and any and all notices of default and demands for payment undei any Agrcc-
ment shall be deemed to be of no further force or effect; provided that nothing in this paragraph shall excuse or
be deemed to excuse the Applicants from performing any of their obligations subsequent to the date of the

CCAA Proceedings, including, without hmitation, obligations under the Plan.

13. THIS COURT ORDERS that, as of thc Plan Implementation Date, each Creditor shall be deemed to have

consented and agreed to all of the provisions of the Plan in their entirety and, in particular, each Creditor shall

be deemed.

(a) to have executed and delivered to the Monitor and to the Applicants all conscnts, relcascs or agreements

required to implement and carry out the Plan in its entirety; and

(b) to have agreed that if there is any conflict between the provisions, express or implied, of any agreement
or other arrangement, written or oral, existing between such Creditor and the Applicants as of the Plan Im-

plementation Date (other than those entered into by the Applicants on or after the Filing Date) and the pro-
visions of the Plan, the provisions of the Plan take precedence and priority and the provisions of such agree-
ment or other arrangement shall be deemed to be amended accordingly.

14. THIS COURT ORDERS AND DECLARES that any distributions under the Plan and this Order shall not

constitute a "distribution" for the purposes of section 159 of the Income Tax Acr (Canada), section 270 of the Ex-
cise Tax Act (Canada) and section 107 of the Corporations Tax Act (Ontario) and the Monitor in makmg any

such payments is not "distributing", nor shall be considered to have "distributed", such funds, and the Monitor

shall not incur any liability under the above-mentioned statutes for making any payments ordered and is hereby
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forever released, rcmised and discharged from any claims agamst it under section 159 of the Income Tax Act

(Canada), section 270 of the Excise Tax Act (Canada) and section 107 of the Corporations Tax Act (Ontario) or

otherwise at law, arising as a result of distributions under the Plan and this Order and any claims of this nature

are hereby forever barred.

Approval of Settlement and Funding Agreements

15. THIS COURT ORDERS that each of the Settlement Agreemcnts be and is hereby approved

16. THIS COURT ORDERS that each of the Confidential Insurance Settlement Agreement and the Mutual Re-

lease be and is hereby approved.

17. THIS COURT ORDERS that copies of the Settlement Agreements, the Confidential Insurance Settlement

Agreement and the Mutual Release shall be sealed and shall not form part of the public record, subject to further

Order of this Honourable Court; provided that any party to any of the foregoing shall have received, and is en-

titled to receive, a copy thereof.

18. THIS COURT ORDERS AND DIRECTS the Monitor to do such things and take such steps as are contem-

plated to be done and taken by the Monitor under the Plan and the Settlement Agreements, Without limitation:

(i) the Monitor shall hold and distribute the Contributed Funds in accordance with the terms of the Plan, the Set-

tlement Agreements and thc escrow agreements referenced in Section 5.1 of the Plan; and (ii) on the Plan Imple-

mentation Date, thc Monitor shall complete the distributions to or on behalf of Creditors (including, without lini-

itation, to Creditors'egal representatives, to be held by such legal rcpresentativcs in trust for such Creditors) as

conteniplated by, and in accordance with, the terms of the Plan, the Settlemcnt Agreements and the escrow

agreements referenced in Section 5.1 of the Plan.

Releases, Discltarges and Inj unctions

19. THIS COURT ORDERS AND DECLARES that the compromises, arrangements, releases, discharges and

injunctions contemplated in the Plan, including those granted by and for the benefit of the Subject Parties, are

integral components thereof and are necessary for, and vital to, thc success of the Plan (and without which it

would not bc possible to complete the global resolution of the Product Liability Claims upon which the Plan and

the Settlement Agreemcnts are premised), and that, effective on the Plan Implementation Date, all such releases,

discharges and injunctions are hereby sanctioned, approved and given full force and effect, subject to: (a) the

rights of Creditors to receive distributions in respect of their Claims and Product Liability Claims in accordance

with the Plan and the Settlement Agreements, as applicable; and (b) the rights and obligations of Creditors and/

or thc Subject Parties under the Plan, the Settlement Agreements, the Funding Agreements and the Mutual Re-

lease. For greater certainty, nothing herein or in the Plan shall release or affect any rights or obligations under

the Plan, the Settlemcnt Agreements, the Funding Agreements and the Mutual Release.

20. THIS COURT ORDERS that, without limiting anything in this Order, including without limitation, para-

graph 19 hereof, or anything in the Plan or in the Call For Claims Order, the Subject Parties and their respective

representatives, predecessors, heirs, spouses, dependents, administrators, executors, subsidiaries, affiliates, re-

lated companies, franchisees, member companies, vendors, partners, distributors, brokers, retailers, officers, dir-

ectors, shareholders, employees, attorneys, sureties, insurers, successors, indemnitces, servants, agents and as-

signs (collectively, the "Released Parties" ), as applicable, be and are hereby fully, finally, irrevocably and un-

conditionally released and forever discharged from any and all Claims and Product Liability Claims, and any
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and all past, present and future claims, rights, interests, actions, liabilities, demands, duties, injuries, damages,

expenses, fees (including medical and attorneys'ees and liens), costs, compensation, or causes of action of
whatsoever kind or nature whether foreseen or unforeseen, known or unknown, asserted or unasserted, contin-

gent or actual, liquidated or unliquidated, whether in tort or contract, whether statutory, at common law or in

equity, based on, in connection with, arising out of, or in any way related to, in whole or in part, directly or in-

directly: (A) any proof of claim filed by any Person in accordance with the Call For Claims Order (whether or

not withdrawn); (B) any actual or alleged past, present or future act, omission, defect, incident, event or circum-

stance from the beginning of the world to the Plan Implementation Date, based on, in connection with, arising

out of, or in any way related to, in whole or in part, directly or indirectly, any alleged personal, economic or oth-

er injury allegedly based on, in connection with, arising out of, or in any way related to, in whole or in part, dir-

ectly or indirectly, the research, development, manufacture, marketing, sale, distribution, fabrication, advert-

ising, supply, production, use, or ingestion of products sold, developed or distributed by or on behalf of the Ap-

plicants; or (C) the CCAA Proceedings; and no Person shall make or continue any claims or proceedings what-

soever based on, in connection with, arising out of, or in any way related to, in whole or in part, directly or indir-

ectly, the substance of the facts givmg nse to any matter herein released (including, without limitation, any ac-

tion, cross-claim, counter-claim, third party action or application) against any Person who claims or might reas-

onably be expected to claim in any manner or forum against onc or more of the Released Parties, including,

without limitation, by way of contribution or indemnity, in common law, or in equity, or under thc provisions of
any statute or regulation, and that in the event that any of the Released Parties are added to such claim or pro-

ceeding, it will immediately discontinue any such claim or proceeding.

21 THIS COURT ORDERS that, without limiting anything in this Order, including without limitation, para-

graph 19 hereof, or anything in the Plan or in the Call For Claims Order, all Persons (regardless of whether or

not such Persons arc Creditors), on their own behalf and on behalf of their respective present or former employ-

ees, agents, officers, directors, principals, spouses, depcndcnts, hciis, attorneys, successors, assigns and legal

representatives, are permanently and forever barred, estopped, stayed and enjoined, on and after the Plan Imple-

mentation Date, with respect to Claims, Product Liability Claims, Related Claims and all claims otherwise re-

lcascd pursuant to thc Plan and this Sanction Order, from:

(a) commencing, conducting or continuing in any manner, directly or indirectly, any action, suits, demands

or other proceedings of any nature or kind whatsoever (including, without limitation, any proceeding in a Ju-

dicial, arbitral, administrative or other forum) against thc Released Parties or any of them;

(b) enforcing, levymg, attaching, collecting or otherwise recovering or enforcing by any manner or means,

directly or indirectly, any judgment, award, decree or order against the Released Parties or any of them or

the property of any of the Released Parties;

(c) commencing, conducting or continuing in any manner, directly or indirectly, any action, suits or de-

mands, including without limitation, by way of contribution or indemnity or other relief, in common law, or

in equity, or under the provisions of any statute or regulation, or other proceedings of any nature or kind

whatsoever (including, without limitation, any proceeding in a judicial, arbitral, administrative or other for-

um) against any Person who makes such a claim or might reasonably be expected to make such a claim, in

any manner or forum, against one or more of the Released Parties;

(d) creating, perfecting, asserting or otherwise enforcing, directly or indirectly, any lien or encumbrance of
any kind; and
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(e) taking any actions to interfere with the implementation or consummation of the Plan,

Discharge ofMonitor

22. THIS COURT ORDERS that RSM Richter Inc. shall be discharged from its duties as Monitor of the Ap-

plicants effective as of the Plan Implementation Date; provided that the foregoing shall not apply in respect of:

(i) any obligations of, or matters to be completed by, the Monitor pursuant to the Plan or the Settlement Agree-

ments from and after the Plan Implementation Date; or (ii) matters otherwise requested by the Applicants and

agreed to by the Monitor.

23. THIS COURT ORDERS that, subject to paragraph 22 herein, the completion of the Monitor's duties shall

be evidenced, and its final discharge shall be effected by the filing by the Monitor with this Court of a certificate
of discharge at, or as soon as practicable after, the Plan Implementation Date.

24. THIS COURT ORDERS AND DECLARES that the actions and conduct of the Monitor in the CCAA Pro-

ceedings and as foreign representative in the U.S. Proceedings, as disclosed in its reports to the Court from time

to time, including, without limitation, the Monitor's Fifteenth Report dated December 12, 2006, the Monitor's

Sixteenth Report dated December 22, 2006, and thc Seventeenth Report, are hereby approved and that the Mon-

itor has satisfied all of its obligations up to and including the date of this Order, and that m addition to the pro-

tections in favour of the Monitor as set out in thc Orders of this Court in the CCAA Proceedings to date, the

Monitor shall not be liable for any act or omission on thc part of thc Monitor, including with respect to any reh-

ancc thereof, including without limitation, with respect to any information disclosed, any act or omission per-

taining to the discharge of duties under the Plan or as iequested by thc Applicants or with respect to any other

duties or obligations in respect of thc implementation of thc Plan, save and except for any claim or liability

arising out of any gross negligence or wilful misconduct on the part of the Monitor. Subject to the foregoing,
and in addition to the protections in favour of the Monitor as set out in the Orders of this Court, any clainis

against the Monitor in connection with the performance of its duties as Monitor are hereby released, stayed, ex-

tinguished and forever barred and the Monitor shall have no liability in respect thereof,

25. THIS COURT ORDERS that no action or other proceeding shall be commenced against the Monitor in any

way arising from or related to its capacity or conduct as Monitor except with prior leave of this Court and on

prior written notice to the Monitor and upon further order securing, as security for costs, the solicitor and his

own client costs of the Monitor in connection with any proposed action or proceeding.

26. THIS COURT ORDERS that the Monitor, its affiliates, and their respective officers, directors, employees

and agents, and counsel for the Monitor, arc hereby released and discharged from any and all claims that any of
the SubJect Parties or their respective officers, directors, employees and agents or any other Persons may have or

bc entitled to assert against the Monitor, whether known or unknown, matured or unmatured, foreseen or unfore-

seen, existing or hereafter arising, based in whole or in part on any act or omission, transaction, dealing or other

occurrence existing or taking place on or prior to the date of issue of this Order in any way relating to, arising

out of or in respect of the CCAA proceedings.

Claims Officer

27. THIS COURT ORDERS that the appointment of The Honourable Mr, Justice Edward Saunders as Claims

Officer (as defined in the Claims Resolution Order) shall automatically cease, and his roles and duties in the

CCAA Proceedings and in the U.S, Proceedings shall terminate, on the Plan Implementation Date.
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28. THIS COURT ORDERS AND DECLARES that the actions and conduct of the Claims Officer pursuant to

the Claims Resolution Order, and as disclosed in the Monitor's Reports to this Court, are hereby approved and

that the Claims Officer has satisfied all of his obligations up to and including the date of this Order, and that any

claims against the Claims Officer m connection with the performance of his duties as Claims Officer aie hereby

stayed, extinguished and forever barred.

Mediator

29. THIS COURT ORDERS that the appointment of Mr. David Geronemus (the "Mediator" ) as a mediator in

respect of non-binding mediation of thc Product Liability Claims pursuant to the Order of this Court dated April

13, 2006 (the "Mediation Order" ), in the within proceedings, shall automatically cease, and his roles and duties

in the CCAA Proceedings and in the U.S. Proceedings shall terminate, on the Plan Implementation Date

30. THIS COURT ORDERS AND DECLARES that the actions and conduct of the Mediator pursuant to the

Mediation Order, and as disclosed in the Monitor's reports to this Court, are hereby approved, and that the Medi-

ator has satisfied all of his obligations up to and including thc date of this Order, and that any claims against the

Mediator in connection with the performance of his duties as Mediator are hereby stayed, extinguished and

forever barred.

Eseroiv Agent

31. THIS COURT ORDERS that Duane Morris LLP shall not be liable for any act or omission on its part as a

result ol its appointment or the fulfillment of its duties as escrow agent pursuant to the escrow agreements ex-

ecuted by Duane Morns LLP and the respcctivc Settling Plaintiffs that are parties to the Settlement. Agrccments,

excluding the Group Settlement Agrecmcnt (and which escrow agreements are attached as schedules to such

Scttlemcnt Agreements), and that no action, application or other proceedings shall be taken, made or continued

against Duanc Morris LLP without the leave of this Court first being obtained; save and cxccpt that the forego-

ing shall not apply to any claim or liability arising out of any gross negligence or wilful misconduct on its part.

Representative Counsel

32. THIS COURT ORDERS that Representative Counsel (as defined in the Order of this Court dated February

8, 2006 (the "Appointment Order")) shall not bc liable, either prior to or subscqucnt to the Plan Implementation

Date, for any act or omission on its part as a result of its appointment or the fulfillment of its duties in carrying

out the provisions of the Appointment Order, save and except for any claim or liability arising out of any gross

negligence or wilful misconduct on its part, and that no action, application or other proceedings shall be taken,

made or contmued agamst Representative Counsel without thc leave of this Court first being obtained.

Charges

33. THIS COURT ORDERS that, subject to paragraph 33 hereof, the Charges on the assets of the Applicants

provided for in the Initial CCAA Order and any subsequent Orders in the CCAA Proceedings shall automatically

be fully and finally terminated, discharged and released on the Plan Implementation Date.

34. THIS COURT ORDERS that: (i) the Monitor shall continue to hold a charge, as provided in the Adminis-

trative Charge (as defined in the Initial CCAA Order), until the fees and disbursements of thc Monitor and its

counsel have been paid in full; and (ii) the DIP Charge (as defined in the Initial CCAA Order) shall remain in
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full force and cffcct until all obligations and liabilities secured thereby have been repaid in full, or unless other-

wise agreed by the Applicants and the DIP Lender (as defined in the Initial CCAA Order).

35. THIS COURT ORDERS AND DECLARES that, notwithstanding any of the terms of the Plan or this Or-

der, the Applicants shall not be released or discharged from their obligations in respect of Unaffected Claims,

including, without limitation, to pay the fees and expenses of the Monitor and its respective counsel.

Stay of Proceedings

36. THIS COURT ORDERS that, subject to further order of this Court, the Stay Period established in the Ini-

tial CCAA Order, as extended, shall be and is hereby further extended until the earlier of the Plan Implementa-

tion Date and the date that is 60 Business Days after thc date of this Order, or such later date as may be fixed by

this Court.

37. THIS COURT AUTHORIZES AND DIRECTS the Monitor to apply to the U S. District Court for a com-

parable extension of the Stay Period as set out in paragraph 36 hereof.

Initial CCAA Order and Other Orders

38. THIS COURT ORDERS that.

(a) except to the extent that the Initial CCAA Order has been vancd by or is inconsistent with this Order or

any further Order of this Court, the provisions of thc Initial CCAA Order shall remain in full force and ef-

fect until the Plan lmplenicntatton Date, provided that the protections granted in favour of the Monitor shall

continue in full force and effect after the Plan Implementation Date, and

(b) all other Orders made in the CCAA Proceedings shall continue in full force and effect in accordance

with their respective terms, except to the extent that such Orders arc varied by, or are inconsistent with, this

Order or any further Order of this Court in thc CCAA Proceedings; provided that the protections granted in

favour of the Monitor shall continue in full force and effect after the Plan Implementation Date.

39. THIS COURT ORDERS AND DECLARES that, without limiting paragraph 0 above, the Call For Claims

Order, including, without limitation, the Claims Bar Date, releases, injunctions and prohibitions provided for

thereunder, be and is hereby confirmed, and shall operate in addition to the provisions of this Order and the

Plan, including, without limitation, the releases, injunctions and prohibitions provided for hereunder and there-

under, respectively.

Approval of the Seventeenth Report

40. THIS COURT ORDERS that the Seventeenth Report of the Monitor and the activities of the Monitor re-

ferred to therein be and are hereby approved.

Fees

41. THIS COURT ORDERS that the fees, disbursements and expenses of the Monitor from November 1, 2006

to January 31, 2007, in the amount of $ 123,819 56, plus a reserve for fees in the amount of $ 100,000 to com-

plete the administration of the Monitor's mandate, be and are hereby approved and fixed.
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42. THIS COURT ORDERS that the fees, disbursements and expenses of Monitor's legal counsel in Canada,

Davies Ward Phillips & Vinebcrg LLP, from October 1, 2006 to January 31, 2007, in the amount of
$ 134,109.56,plus a reserve for fees in the amount of $75,000 to complete thc administration of its mandate, be

and are hereby approved and fixed

43. THIS COURT ORDERS that the fees, disbursements and expenses of Monitor's legal counsel in thc United

States, Allen & Overy LLP, from September 1, 2006 to January 31, 2007, in the amount of USD$ 98,219.87, plus

a reserve for fees in the amount of USD$ 50,000 to complete the administration of its mandate, be and are hereby

approved and fixed,

General

44. THIS COURT ORDERS that thc Applicants, the Monitor or any other mterested parties may apply to this

Court for any directions or determination required to resolve any matter or dispute relating to, or the subject

matter of or rights and benefits under, the Plan or this Order.

Effect, Recognition, Assistance

45. THIS COURT AUTHORIZES AND DIRECTS the Monitoi to apply to the U.S. Distiict Court for the

Sanction Recognition Order

46 THIS COURT ORDERS that this Order shall have full force and effect in all provmces and territories in

Canada, outside Canada and against all Persons against whom it may otherwisc be enfoiccable

47. THIS COURT REQUESTS the aid, recognition and assistance of other courts in Canada in accordance

with Section 17 of the CCAA and the Initial CCAA Order, and requests that the Federal Court of Canada and the

courts and judicial, regulatory and administrative bodies of or by thc provinces and territories of Canada, the

Parliament of Canada, thc United States of America, the states and other subdivisions of the United States of
America including, without limitation, the U.S. Distnct Court, and other nations and states act in aid, recogni-

tion and assistance of, and be complementary to, this Court in carrying out the terms of this Order and any other

Order in this proceeding. Each of Applicants and the Monitor shall be at liberty, and is hereby authonzcd and

empowered, to make such further applications, motions or proceedings to or before such other court and judicial,

regulatory and administrative bodies, and take such other steps, in Canada or the United States of America, as

may be necessary or advisablc to give effect to this Order.

Motion granted.

END OF DOCUMENT
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Subject: Corporate and Commercial, Insolvency, Cnminal

Corporations --- Arrangemen and compromises Under Companies'reditors Arrangement Act —Arrange-

ments —Approval by Court

Corporations —Arrangements and compromises —Voting on plan of arrangement —Classifications of credit-

ors —Court applying "commonality of interest" test to dctcrmine whether creditors properly included in same

class —Commonality not requtnng "identity of interests" —Court discussing relevant factors —Proposed clas-

sification approved.

O. Ltd. filed a plan of arrangement pursuant to, inter alia, the Companies'reditors Arrangemcnt Act

("C.C A A ") and sought approval of a proposed classification of creditors and shareholders for the purpose of
voting on the plan One of its proposals was that a certain prospective purchaser, which was also a secured cred-

itor, would value thc security of each secured creditor, each secured creditor would be given one vote for each

dollar of "security value" it held, and all secured creditors would vote on the plan as onc class Any dispute over

thc valuations would bc scttlcd at a fairncss hearing Two sccuied creditors opposed this classification on thc

basis that they should constitute a separate class of secured creditors, entitled to vote by themselves or to rcalizc

on their security They argued that as each secured creditor had taken separate sccunty on different assets, the

commonality of interest ncccssary to treat thcn1 as one class was lacking. They also argued that thc value of their

security made them unique bccausc it was close to thc value of their loans, while other creditors, whose security

was valued at morc than or less than thc amount of their outstanding loans, would have a greater interest in ap-

proving thc plan. Finally, it. was argued that since a sccuied creditor bank was also the pnnctpal lender in the

prospective purchase of 0 Ltd, that bank had an intei est not shared by the other secured creditors.

Held:

Application granted.

Neither thc "minority veto test" nor thc "bona fide/lack of oppression test" applied in these circumstances. The

commonality of interest test should be applied, keeping in mind the purpose of thc C,C.A.A. However, that did

not mean there must be an "identity of interests" such that secured creditors should not be members of the same

class "unless their security is on thc same or substantially the same property and in equal priorities". It is clear

that the C.C.A.A. grants the court the authority to alter the legal rights of parties other than the debtor without

their consent. Thc primary purpose of the Act is to facilitate reorgamzations, and this factor must be given due

consideration at every stage of the process, including the classification of creditors under a proposed plan. To

accept the "identity of interest" proposition as a starting point in classifying the creditors necessarily results in a

"multiplicity of discrete classes", which would make any reorganization difficult if not impossible to achieve.

That each creditor holds distinct secunty does not necessitate a separate class for each. The argument that credit-

ors should be distinguished on the basis of values of their various security was essentially a throwback to the

"identity of interest" proposition, since diffcnng security positions and changing security values are a fact of life

in the world of secured financing To accept that argument would again result in a different class of creditor for

each secured lender. Finally, the one bank's position as a principal lender in the reorganization was separate

from its status as a sccurcd creditor and arose from a separate business decision. In the absence of any allegation

that thc bank would not act bona fide in considering the benefit of the plan of the secured creditors as a class, its

prcscnce in thc same class could not be criticized.
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Cases considered:

Alabama, New Orleans, Texas d'c Pac, Junction Ry, Co., Re, [1891] 1 Ch. 213 (C.A.) —dist~ngu~shed

Amoco Can. Petroleum Co. v, Dome Petroleum Ltd., Calgary No. 8701-20108 (not yet reported) —distin-

guished

Companies'i editors Arrangement Act, Re; A.G. Can. v, A.G. Oue., [1934] S.C.R, 659, 16 C.B R. I, [1934]
4 D.L,R. 75 —referred to

Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 71 C B.R. (N.S.) 1, 63 Alta. L.R. (2d)
361 (Q.B.)—considered

Palisades-on-the-Desplaines, Re; Seidel v. Palisades-on-the-Desplaines, 89 F, 2d 214 (1937, Ill ) —re-

ferred to

Savage v. Amoco Acqusition Co, (1988), 59 Alta. L.R (2d) 260, 68 C.B,R. (N.S.) 154, 87 A.R, 321 (C A.)
[leave to appeal to S,C.C. refused 60 Alta. L.R (2d) lv, 89 A.R. 80] —applied

Sovereign Life Assui.. Co v. Dodd, [1892] 2 Q.B. 573 (C A.) ——referred to

Statutes considered:

Business Corporations Act, S.A, 1981, c, B-15

s, 186 [am. 1988, c. 7, s. 3]

Canada Business Corporations Act, S.C. 1974-75-76, c. 33 [now R.S.C. 1985, c, C-44]

s. 185 [now s. 191]

s, 185.1 [en. 1978-79, c. 9, s. 61; now s. 192]

Companies'reditors Arrangement Act, R.S.C 1970, c. C-25 [now R.S.C. 1985, c. C-36]

s. 4

s. 5

s,6

Authorities considered:

Edwards, "Reorganization under the Companies'reditors Arrangement Act" (1947), 25 Can. Bar Rev 587, p

603.Robertson, "Legal Problems on Reorganization of Major Financial and Commercial Debtors", Canadian Bar
Association —Ontario Continuing Legal Education, 5th April 1983, pp. 15, 16, 19-21.
Application to approve classification of creditors for purpose of voting on plan of arrangement.

Forsyth L:
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1 On 12th December 1988 Oakwood Petroleums Limited ("Oakwood" ) filed with the court a plan of ar-

rangement ("the plan" ) made pursuant to the Companies'reditors Arrangement Act (Canada), R.S.C. 1970, c.
C-25 [now R.S.C. 1985, c C-36] ("C.C.A.A."),as amended, ss. 185 and 185.1 [now ss. 191 and 192] of the

Canada Business Corporations Act, S.C. 1974-75-76 [now R.S.C. 1985, c. C-44] as amended, and s 186 of the

Business Corporations Act (Alberta), S.A. 1981, c. B-15, as amended.

2 On 16th December 1988 Oakwood brought an application before me for an order which would, inter alia,

approve the classification of creditors and shareholders proposed in the plan. I would note that the classifications

requested arc made pursuant to ss. 4, 5 and 6 of the C.C.A.A. for the purpose of holding a vote within each class

to approve the plan

3 Since my concern primarily is with thc secured creditors of Oakwood, I shall set out, in part, the sections

of the C,C.A.A, rclcvant to the court's authority with respect to compromises with secured creditors:

4 5. Where a compromise or arrangemcnt is proposed between a debtol'o111pany and its secured credit-

ors or any class of them, thc court may order a meeting of such creditors or class of creditors ..

5 6 Where a majority in numbers representing three-fourths in value of the creditors, or class of credit-

ors, as the case may be, present and voting either in person or by proxy at the meeting or meetings ., held

pursuant to sections 4 and 5 agree to any compromise or arrangement ... [it] may bc sanctioned by the

court, and if so sanctioned is binding on all thc creditors

6 The plan filed with the court envisions five separate classes of creditors and shareholders. They are as fol-

lows

7 (i) The secured creditors;

8 (ii) The unsecured creditors;

9 (iii) The preferred shareholders of Oakwood;

10 (iv) The common shareholders and holders of class A non-voting shares of Oakwood;

11 (v) The sharcholdcrs of Ncw York Oils Ltd.

12 With the exception of the proposed class comprising the secured creditors of Oakwood, there has been

for the moment no objection to the proposed groupings. I add here that shareholders of course have not yet had

notice of the proposal with respect to voting percentages and classes with respect to their particular interests.

With that caveat, and leaving aside the proposed single class of secured creditors, I am satisfied that thc other

classes suggested are appropriate and they are approved,

13 I turn now to the proposed onc class of secured creditors. Thc membership of and proposed scheme of
voting within the secured creditors class is dependent upon the value of each creditor's security as determined by

Sceptre Resources Ltd. ("Sceptre" ), the purchaser under the plan.

14 As a result of those valuations, the membership of that class was determined to include: the Bank of
Montreal, the A.B.C. notcholders, thc Royal Bank of Canada, the National Bank of Canada and the HongKong
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Bank of Canada and the Bank of America Canada Within the class, each secured creditor will receive one vote

for each dollar of "security value". The valuations made by Sceptre represent what it considers to be a fair value

for the securities.

15 Any dispute over the amount of money each creditor is to receive for its security will be determined at a

subsequent fairness hearing where approval of the plan will be sought. Further, it should be noted that all coun-

sel have agreed that, on the facts of this case, any errors made in the valuations would not result in any signific-

ant shift of voting power within the proposed class so as to alter the outcome of any vote. Therefore, the valu-

ations made by Sceptre do not appear to be a major issue before me at this time insofar as voting is concerned.

16 The issue with which I am concerned arises from the objection raised by two of Oakwood's secured cred-

itors, namely, HongKong Bank and Bank of America Canada, that they are grouped together with the other se-

cured creditors. They have brought applications before me seeking leave to realize upon their security or, in the

alternative, to be constituted a separate and exclusive class of creditors and to be entitled to vote as such at any

meeting convened pursuant to the plan.

17 Thc very narrow issue which I must address concerns the propriety of classifying all the secured credit-

ors of the company into onc group Counsel for Oakwood and Sccptie have attempted to Justify their classifica-

tions by reference to the "commonality of interests test" described in Soveneig&z Life Axsui, Co. v, Dodd, (1892]

2 Q.B. 573 (C A.). That test received the approval of thc Alberta Court of Appeal in Savage v Amoco Aczluzxz-

tion Co. (1988), 59 Alta, L.R. (2d) 260, 68 C 13,R (N.S.) 154, 87 A.R. 32 I, where Kerans J A, on behalf of the

court, stated [pp. 264-65]:

18 We agree that the basic rule for thc creation of groups for the consideration of fundamental corpor-

ate changes was expressed by Lord Fsher in Sovei eign L~fe Assuz.. Co v Dodd, (supra] when he said, speak-

ing about creditors:

19 .. if we find a different state of facts existing among different creditors which may differently

affect their minds and their judgments, they must be divided into different classes,

20 In the case of Sovereign Life Assur. Co., Bowen L.J. went on to state at p. 583 that the class:

21 .„must be confined to those persons whose rights are not so dissimilar as to make it impossible for

them to consult together with a view to their common interest

22 Counsel also made reference to two other "tests" which they argued must be complied with —the "minor-

ity veto test" and the "bona fide lack of oppression test" The former, it is argued, holds that the classes must not

be so numerous as to give a veto power to an otherwise insignificant minority In support of this test, they cite

my judgment in Amoco Can. Petroleum Co v. Dome Petroleum Ltd, Calgary No 8701-20108, 28th January

1988 (not yet reported).

23 I would restrict my comments on the applicability of this test to the fact that, in the Amoco case, I was

dealing with "a very small minority group of [shareholders] near the bottom of the chain of priorities". Such is

not the case here.

24 In support of the "bona fide lack of oppression test", counsel cite Re Alabama, New Orleans, Texas zJz

Pac. Junction Ry. Co., [1891] I Ch. 213 (C.A.), where Lindley L.J. stated at p. 239:
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25 The Court must look at the scheme, and see whether the Act has been complied with, whether the

majority are acting bona fide, and whether they are coercing the minority in order to promote interests ad-

verse to those of the class whom they purport to represent ...

26 Whether this test is properly considered at this stage, that is, whether the issue is the constitution of a

membership of a class, is not ncccssary for mc to decide as there have been no allegations by the HongKong

Bank or Bank of Amenca as to a lack of bona fides.

27 What I am left with, then, is the application to the facts of this case of the "commonality of interests test"

while keeping in mind that the proposed plan of arrangement arises under the C.C.A.A.

28 Sceptre and Oakwood have argued that the secured creditors'nterests arc sufficiently common that they

can be grouped together as one class. That class is comprised of six institutional lenders (I would note that the

A.B.C. noteholders are actually a group of ten lenders) who have each taken first charges as security on assets

upon which they have the right to realize in order to recover their claims. The same method of valuation was ap-

plied to each secured claim in order to determine the security value under thc plan.

29 On the other hand, HongKong Bank and Bank of America have argued that their interests are distin-

guishable from thc sccurcd creditors class as a whole and from other secured creditors on an individual basis,

While they have identified a numbei of individually distinguishing features of their interests vis-a-vis those of
other secured parties (which I will address later), they have put forth the proposition that since each creditor has

taken separate security on different assets, the necessary commonality of interests is not present The rationale

offered is that the different assets may give rise to a diffcrcnt state of facts which could alter the creditors'iew
as to the propriety of participating in the plan. For example, it was suggested that the relative ease of marketabil-

ity of a distinct asset as opposed to the other assets granted as security could lead that secured creditor to choose

to disapprove of the proposed plan. Similarly, the realization potential of assets may also lead to distinctions in

thc interests of the secured creditors and consequently bear upon their desire to participate in the plan.

30 In support of this proposition, the HongKong Bank and Bank of America draw from comments made by

Ronald N, Robertson, Q.C., in a publication entitled "Legal Problems on Reorganization of Major Financial and

Commercial Debtors", Canadian Bar Association —Ontario Continuing Legal Education, 5th April 1983, at p.

15, and by Stanley E. Edwards m an earlier article, "Reorganizations under the Companies', Creditors Arrange-

ment Act" (1947), 25 Can. Bar Rev. 587, at p. 603. Both authors gave credence to this "identity of interest" pro-

position that secured creditors should not be members of the same class "unless their security is on the same or

substantially the same property and in equal priority". They also made reference to a case decided under c. 11 of
the Bankruptcy Code of the United States of America which, while not applying that proposition in that given

set of facts, accepted it as a "general rule". That authority is Re Palisades-on-the-Desplaines, Seidel v. Palis-

orks-on-rbe-Devplaine», 89 F 2d. 214 at 217-18 (1937, Ill.).

31 Basically, in putting forth that proposition, thc HongKong Bank and Bank of America are asserting that

they have made advances to Oakwood on thc strength of certain security which they identified as sufficient and

desirablc security and which they alone have the right to realize upon. Of course, the logical extension of that ar-

gument is that in the facts of this case each secured creditor must itself comprise a class of creditors. While

counsel for the HongKong Bank and Bank of America suggested it was not ncccssary to do so in this case, as

they are the only secured creditors opposed to thc classification put forth, in principle such would have to be the

case if I were to accept their proposition.
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32 To put the issue in another light, what I must decide is whether the holding of distinct security by each

creditor necessitates a separate class of creditor for each, or whether notwithstanding this factor that they each

share, nevertheless this factor does not override the grouping into one class of creditors In my opinion, this de-

cision cannot be made without considering the underlying purpose of the C C.A.A,

33 In Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd,, Calgary No. 8801-14453, 17th November

1988 [now reported ante, p. I, 63 Alta. L.R. (2d) 361], after canvassing the few authorities on point, I concluded

that the purpose of the C.C.A.A. is to allow debtor companies to continue to carry on their business and that ne-

cessarily incidental to that purpose is the power to interfere with contractual relations. In referring to the case

authority Re Companies'reditors Arrangement Act; A,G. Can, v. A.G. Que,, [1934] S.C.R. 659, 16 C.B.R. I,

[1934]4 D.L.R. 75, I stated at pp. 24 and 25 [p. 15]:

34 It was held in that case that the Act was valid as relatmg to bankruptcy and insolvency rather than

property and civil rights. At p. 664, Cannon I held:

35 Therefore, if the proceedings under this new Act of 1933 arc not, strictly speaking,
'bankruptcy'roceedings,

because they had not for object the sale and division of the assets of the dcbtoi, they may,

however, be considered as 'insolvency proceedings'vith the object of pi.eventing a declai.ation of banlr-

ruptcy and (he sale of these assets. If the creditors directly interested for the time being reach thc con-

clusion thai an opportune arrangement to avoid such sale would better protect their inicrcst, as a whole

or in part, provisions for the settlement of the liabilities of the insolvent are an essential clement of any

insolvency legislation .,

36 I went on to note:

37 The C,C A.A. is an Act designed to continue, rather than liquidate coinpanies .. The critical part of

the decision is that federal legislation pertaining to assisting in the continuing operation of companies is

constitutionally valid In effect the Supreme Court of Canada has given the term "insolvency" a broad mean-

ing in the constitutional sense by bringing within that term an Act designea'o pi.omote the continuation
of'n

insolvent company, [emphasis added]

38 In this regard, I would make extensive reference to the article by Mr. Robertson, Q.C., where, in discuss-

ing the classification of creditors under the C.C A A. and after stating the proposition referred to by counsel for

the HongKong Bank and Bank of America, he states at p 16 in his article:

39 An initial, almost instinctive, response that differences in claims and property subject to security

automatically means segregation into different classes does not necessarily make economic or legal sense in

the context of an act such as the C.C.A.A.

40 And later at pp. 19 and 20, in commenting on the article by Mr. Edwards, he states:

41 However, if the trend of Edwards'uggestions that secured creditors can only be classed together

when they held security of the same priority, that perhaps classes should bc sub-divided into further groups

according to whether or not a member of the class also holds some other security or form of interest in the

debtor company, the multiplicity of discrete classes or subclasses classes might be so compounded as to de-
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feat the obyect of the act. As Edwards himself says, the subdivision of voting groups and the counting of an-

gels on the heads of pins must top somcwhcrc and some forms of differences must surely be disregarded.

42 In summanzing his discussion, he states on pp. 20-21:

43 From the foregoing one can perceive at least two potentially conflicting approaches to the issue of
classification, On thc onc hand thcrc is the concept that members of a class ought to have the same "in-

terest" in the company, ought to be only creditors entitled to look to the same "source" or "fund" for pay-

ment, and ought to encompass all of the creditors who do have such an identity of legal rights. On the other

hand, there is recognitron that the legislative intent is to facilitate reorganization, that excessive fragmenta-

tion of'lasses may be counter-productive and that soine degree of diff'erence between claims should not

preclude creditors being put rn the same class.

44 It is fundamental to any imposed plan ov reorganization that strict legal rights ai"e going to be

altered and that such alteration may be imposed against the will of't least some creditors. When one con-

siders the complexity and magnitude of contemporary large business organizations, and thc potential con-

scqucnccs of their failure it may bc that thc courts will bc compelled to focus less on whether there is any

identity of legal rights and rather focus on whether or not those constituting the class are persons, to usc

Lord Esher's phrase, "whose rights are not so dissimilar as to make it impossible for them to consult togeth-

er with a view to thcil'omn1on interest

45 If the plan of reorganization is such that the creditors'articular priorities and securities are pre-

served, especially in the event of ultimate failure, it may be that the courts M&rll, for example in an apt case
decrde i liat creditors who have basically inade the same lands of'oans against the same kind of secui r ty,

even thozlgI7 ori a'iff'erent terms and against drf'ferent particiilar secured assets, do have a sufficient similar-

ity of interest to u&arrant being put into one class and being made subject to the will of the required rnaj ority

of'hat class. [emphasis added]

46 Thcsc comments may be reduced to two cogent points. First, it is clear that thc C.C.A.A. grants a court

the authority to alter thc legal rights of parties other than the debtor company without their consent. Second, the

primary purpose of the Act is to facilitate reorganizations and this factor must be given due consideration at

every stage of the process, including the classification of creditors made under a proposed plan. To accept the

"identity of interest" proposition as a starting point in the classification of creditors necessanly results in a "mul-

tiplicity of discrctc classes" which would make any reorganization difficult, if not impossible, to achieve.

47 In the result, given that this planned reorganization anses under the C.C.A.A., I must reject the argu-

ments put forth by the HongKong Bank and the Bank of America, that since they hold separate secunty over dif-

ferent assets, they must therefore be classified as a separate class of creditors.

48 I turn now to the other factors which the HongKong Bank and Bank of America submit distinguishes

them on individual bases from other creditors of Oakwood. The HongKong Bank and Bank of America argue

that the values used by Sceptre are significantly understated. With respect to the Bank of Montreal, it is alleged

that that bank actually holds secunty valued close to, if not in excess of, the outstanding amount of its loans

when compared to the HongKong Bank and Bank of America whose security, those banks allege, is approxim-

ately equal to the amount of its loans. It is submitted that a plan which understates the value of assets results in

the oversecured party being more inclined to support a plan under which they will receive, without the diff&-
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culties of realization, close to full payments of their loans,

49 The problem with this argument is that it is a throwback to the "identity of interest" proposition. Differ-

ing security positions and changing secunty values are a fact of life in the world of secured financing To accept

this argument would again result in a different class of creditor for each secured lender, with the possible excep-

tion of the A.B.C. noteholders who could be lumped with the HongKong Bank or Bank of America, as their per-

centage realization under the proposed plan is approximately equal to that of the HongKong Bank and Bank of

America,

50 Further, the HongKong Bank and Bank of America also submit that since the Royal Bank and National

Bank of Canada are so much more undersecured on their loans, they too have a distinct interest in participating

in the plan which is not shared by themselves. The sum total of their submissions would seem to be that, since

oversecured and undersecurcd lenders have a greater incentive to participate, it is only those lenders, such as

themselves with just the right amount of security, that do not share that common interest Frankly, it appears to

me that these arguments are drawn from the fact that they are the only secured creditors of Oakwood who would

prefer to retain their right to realize upon their security, as opposed to participating in the plan. I do not wish to

suggest that they should be chided for taking such a position, but surely expressed approval or disapproval of the

plan is not a valid ieason to create different classes of creditors. Further, as I have already clearly stated, the

C C.A.A. can validly be used to alter or remove the rights of creditors.

51 Finally, I wish to address the argument that, since Sceptre has made arrangements with the Royal Bank

of Canada relating to the purchase of Oakwood, it has an interest not shared by thc other secured creditors. The

Royal Bank's position as a principal lender in the rcorgamzation is separate from its status as a secured creditor

of Oakwood and arises from a separate business decision. In the absence of any allegation that the Royal Bank

will not act bona fide in considering the benefit of the plan of thc secured creditors as a class, the HongKong

Bank and Bank of America cannot be heard to criticize the Royal Bank's presence in the same class.

52 In light of my conclusions, the result is that I approve the proposed classification of secured creditors in-

to one class.

53 There is one further comment I wish to make with respect to the valuations made by Sceptre for the pur-

poses of the vote calculations. I assume that Sceptre will be relying on those valuations at any fairness hearing,

assuming this matter proceeds. I would simply observe that the onus is of course on Sceptre to establish that the

valuations relied on and set forth in their plan in fact represent fair value under all the circumstances

54 It has been obvious during the course of thc hearing of this phase of the application that at least two of

the secured creditors, to whom reference has been made, are not satisfied that that is the case, and in thc event

evidence is led by them in an effort to establish that thc values proposed do not reprcscnt the fair value, the onus

will be on Sceptre and Oakwood to establish the contrary. Underlying my comments above are of course the

court's concern of ensuring that approval of any plan proposed does not result in unfair confiscation of the prop-

erty of any secured creditors. In that regard, the underlying value of the assets of each individual secured credit-

or on the facts of this case would appear to be of prime importance.

Application granted.

END OF DOCUMENT
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Sklar-Peppier Furniture Corp v. Bank of Nova Scotia

SKLAR-PEPPLER FURNITURE CORPORATION v, BANK OF NOVA SCOTIA, 949073 ONTARIO INC, H

& R PROPERTIES LIMITED, SHERMIC INC., JOANTE INVESTMENTS LTD., CANADIAN EQUIPMENT

LEASING (A DIVISION OF TRIATHLON LEASING INC.), PITNEY BOWES LEASING (A DIVISION OF

PITNEY BOWES OF CANADA LTD.), MICHAEL WEINIG AG and all other affected creditors of applicant

Ontario Court of Justice (General Division), Commercial List

Borins J.

Judgment. October 31, 1991

Docket: Doc. B301/91

Oc Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights re-

served.

Counsel: Bat hara Gt.ossman, for applicant and forrespondent 949073 Ontario Inc

L. Crozier and Catherine Francis, for H & R Properties Ltd

Kent E. 7'/tomson, for Bank of Nova Scotia.

Subject: Corporate and Commercial; Insolvency

Corporations --- Arrangements and compromises —Under Companies'reditors Arrangements Act —Arrange-

ments —Effect of arrangement —General.

Corporations —Arrangements and compromises —Companies'reditors Arrangement Act —Classification of

creditors considered —Application by company granted —Companies'reditors Arrangement Act, R.S,C.

1985, c. C-36

A company delivered notice to each of three realty landlords advising them that due to its financial situation, it

had vacated the premises in question and would make delivery of the keys to the premises. It was expected that

each landlord would take appropriate steps to protect its interest and secure the leased premises. Each of the

landlords replied to the notice stating, inter alia, that the company's letter constituted a repudiation of its lease

The company sought protection of the Companies'reditors Arrangement Act ("CCAA") and applied for ap-

proval of a plan of reorganization. The landlords objected to the plan because it purported to interfere with their

contractual rights as landlords and their remedies against the company consequent to its repudiation of the lease.

The application stated that if the plan was approved, realty leases would be terminated as of the date the order

was granted, and the lessors would "be treated insofar as the situation permits in a matter equivalent to treatment
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to which they would be entitled if the company had gone into bankruptcy". The plan provided for two classes of
creditors. The first class was comprised of the bank, a secured creditor and the guarantor that had given security

to the bank. The second class contained all other affected creditors, numbering over 1,000, and included the

holders of debentures issued by the company, all terminated employees, the three realty lessors and the three

equipment lessors. Thc landlords also ob)ected to the classification of the creditors.

Held:

The company's application was granted.

A plan that proposes a rcgimc for thc court-supervised re-organization of a company intended to avoid the dev-

astating social and economic effects of a creditor-initiated termination of ongoing business operations and en-

abling the company to carry on business in a manner intended to cause thc least possible harm to the company,

its creditors, its employees and former employees and the communitics in which it carries on busmess excmpli-

fies the policy and objectives of the CCAA

Only after a plan has been approved by the creditors is it appropriate for the court, in considering whether or not

court appioval is to be given, to co111ilaent specifically on a proposed plan, except in regard to the classification

of creditors and its probability of success or failure in relation to the circumstances of thc application

With respect to classification of creditors, in placing a broad and purposive interpretation upon thc provisions of
the CCAA, the court should resist approaches that would potentially fragment creditors and thereby jeopardize

potentially viable plans of arrangement. Not every difference in the nature of a debt duc to a creditor or a group

of creditors warrants thc creation of a separate class, What is required is some community of interest and rights

that arc not so dissimilar as to make it impossible for thc creditors in the class to consult with a view towards a

common interest. It would be improper to create a special class simply for the benefit of an opposing creditor

that would give that creditor thc potential to exercise an unwarranted degree of power.

The landlords were unsecured creditors, both in respect of the outstanding rent that was owed and any contin-

gent claim for unliquidated damages to which the landlords might become entitled as a result of the company's

repudiation of the lease The classification of creditors on the basis of identity of mtcrests, as suggested by the

landlords, would in some instances result in the multiplicity of classes, which would make any re-organization

difficult, if not impossible, Therefore, neither the realty lessors nor the equipment lessors and conditional-sales

vendors should be in a separate class.

Cases considered:

Nova Metal Products Inc. v. Comislrey (Trustee of) (1990), I C.B.R. (3d) 101, (sub nom. L'lan Corp. v.

Comislrey) 41 O.A.C. 282, 1 O.R. (3d) 289 —referred to

It ellhngton Buhldkng Corp,, Re, 61 C.B.R.48, [1934]O.R. 653, [1934]4 D.L.R. 626 (S.C.)—applied

Statutes considered:

Bankruptcy Act, R.S.C. 1985, c. B-3.

Companies'reditors Arrangement Act, R S.C. 1985, c. C-36—
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s. 2

s. 3

s. 4

s. 5

s. 6

s. 11

Winding-Up Act, R.S.C. 1985, c. W-I l.

Application for relief under Companies'reditors Arrangement Act.

Borins J.:

1 This is an application brought by Sklar-Peppier Furniture Corp. (subsequently rcfcrred to as "Sklar") pur-

suant to ss. 4, 5 and 11 of the Companies'neditot.s Anrangetnent Act, R,S C. 1985, c C-36 (subsequently re-

ferred to as "C.C.A A ") for the relief contained in the draft order annexed to the notice of application

2 The essential nature of the relief rcqucsted is thc maintenance of the status quo in regard to thc business

operations conducted by Sklar by preventing any of its creditors from taking proceedings against it under the

Bantoup(cy Act, R.S.C 1985, c. B-3 and the IItinding-Up Act, R S.C. 1985, c. W-1 1, or cominencing or continu-

ing any lawsuit or related proceedings against Sklar until further order of the court, pending thc consideration of

a plan of compromise or arrangement between Sklar and the classes of its creditors affected by the proposed

plan.

3 Before the court is the proposed plan. It is a most comprehensive document, 39 pages in length, to which

is appended an additional 33 pages containing information referred to in thc plan, including the classification of

creditors for the purpose of voting in respect to the approval of the plan as required by s. 6 of the Act Thc ur-

gent nature of this application, with the resulting need to provide an early decision in respect to it, as well as a

limited time available to me since the conclusion of submissions late yesterday, do not permit me to review in

detail the provisions of the plan. However, I am able to say that I have examined in detail the plan and the evid-

ence before the court and, subject to what follows, I would have had no hesitation m granting the order as sought

because the order and the plan, in my view, provide a compelling example of the very situation to which the

C.C.A,A. is intended to address. The proposed plan exemplifies the policy and objectives of the Act as it pro-

poses a regime for the court-supervised re-organization of the applicant company intended to avoid the devastat-

ing social and economic effects of a creditor-initiated termination of its ongoing business operations and en-

abling the company to carry on its business in a manner in which it is intended to cause the least possible harm

to the company, its creditors, its employees and former employees and the communities in which it carries on

and carried on its business operations.

4 Two of the named respondents, the Bank of Nova Scotia and 949073 Ontario Inc., are the moor creditors

of Sklar and their combined indebtedness is about $60,000,000, The bank is a secured creditor and 949073

Ontario Inc. is an unsecured creditor which is the guarantor of a debt of Sklar and which has given security to

the bank. Counsel for the bank advised the court of the bank's strong support for the order sought by Sklar The
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applicant is indebted to trade and other secured creditors in the aggregate amount of about $ 10,500,000, There

are six other named respondents. Three of these respondents are the landlords of premises under lease to Sklar
which Sklar, as part of its proposed re-organization, can no longer afford and which, therefore, it no longer re-

quires for what it hopes will be its continuing business operations. Two of thc other three respondents are lessors

of equipment to Sklar, thc continued use of which Sklar also considers to be uneconomical. The sixth respondent

is a conditional-sales vendor of certain equipment purchased by Sklar.

5 On October 24, 1991, Sklar delivered a notice to each of thc three realty landlords advising them that due

to its financial situation it was unable to continue to occupy the leased premises, that it has vacated the premises

in question and that it would make delivery of thc keys to the premises and expressing the view that each land-

lord would take appropriate steps to protect its interest and secure the leased premises. Each of the landlords

replied to the notice stating, inter alia, that Sklar's letter constituted a repudiation of its lease.

6 As for the respondents, Mr. Hess was in attendance as a rcprescntative of Michael Weinig AG and

through counsel for thc applicant advised the court that Michael Weinig AG neither opposed nor consented to

thc granting of the order. A similar position was taken by two realty lessors, Shermic Inc and Joante Invest-

mcnts Ltd., who appeared respectively by counsel and a representative. Nothing was heard from the remaimng

two equipmcnt lessors, Triathlon Leasing Inc. and Pitney Bowes of Canada Ltd. The only opposition to thc

granting of the oidcr was that of the icalty lessor H k. R Properties Ltd. As I will explain, as I understand, the

principal objections of H k R Properties Ltd are not to the plan as such, but are in respect to the way in which

certain provisions of the plan purport to interfere with its contractual rights as landlord and its relaiedics against

Sklar conscqucnt to its repudiation of the lease and in respect to thc classification of creditors for the purposes of
the vote rcquircd to consider the approval or rejection of the plan

7 However, before I discuss the submissions made by counsel for H 8c R Properties, there are some observa-

tions which I wish to make by way of background. Sklar is a long-established company, which has carried on thc

business of manufactunng and marketing wooden furniture and upholstered furniture for many years in southern

Ontario A subsidiary carries on its business in the United States. Until its financial circumstances caused the

company to reduce its operations, it formerly employed approximately 212 pcoplc in Hanover and 60 people in

Toronto. It now employs about 400 people in Whitby, and about 200 people are employed by the American sub-

sidiary, m operations which it purposes to continue if the plan is approved.

8 Since late 1989 Sklar has cxpcricnced financial difficulties and is now insolvent. Among the reasons for

its insolvency are the combined effects of economic recession, the introduction of free trade, the strong Cana-

dian dollar, the high volume of bankruptcies among Canadian furniture manufacturers and the effects of the

Goods and Services Tax on consumer spending. It has already introduced economic measures designed to deal

with its fmancial problems. If the plan is not approved, the Bank of Nova Scotia will enforce its security. This

will result in Sklar's bankruptcy, which in turn will result in its remaining employees losing their jobs and no

funds being available to satisfy the claims of unsecured creditors, including terminated employees. The plan

provides for a fund of $ 1.5 million to pay, on a pro rata basis, the amounts due to the over 1,000 unsecured cred-

itors to whom the proposed plan will be mailed and who will be given the opportunity to vote, in person or by

proxy, with respect to its approval or rejection. Sklar has issued the debentures necessary to qualify it as a debtor

company within the meaning of ss. 2 and 3 of the C.C.A.A. Although an issue was raised as to whether H k. R
Properties Ltd. is an unsecured creditor within s. 2 of the Act, I am satisfied that under the broad definition of
unsecured creditor contained in the Act in the cases in which I have considered the question, H & R Properties is

an unsecured creditor both in respect to the outstanding rent which is now owed to it by Sklar, and any contin-

-'012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 5

1991 CarswellOnt 220, 8 C.B.R.(3d) 312, 86 D.L.R. (4th) 621

gent claim for unliquidated damages to which it may become entitled as a result of Sklar's apparent repudiation

of its lease.

9 This brings me to the objections raised by counsel for H & R Properties in their submissions There are

two main objections, which are, in a sense, related The first objection relates to para. 20 of the draft order,

which stipulates that H & R Properties is an "Affected Creditor" as defined in the order and the plan and

provides that the claims of every such creditor include claims for contingent and unliquidated claims arising,

inter alia, under any lease. The first objection relates as well to the provisions of para. 26 of the plan, which

states that if the plan is approved, realty leases will be terminated as of the date the order is granted, and the

lessors "will be treated insofar as the situation permits in a manner equivalent to treatment to which they would

be entitled if the company had gone into bankruptcy" on the date the order is granted. The second objection

relates to the classification of the creditors in the plan, The plan provides for two classes of creditors. The first

class was comprised of the two secured creditors, Bank of Nova Scotia and 949073 Ontario Inc. The second

class contains all other affected creditors, numbering over 1,000, and includes the holders of debentures issued

by the company, all terminated employees of the company, the three realty lessors and the three equipment

lessoi's.

10 In considering the objections raised by H & R Properties, I wish to emphasize that while I have read thc

authorities provided by counsel for all parties, time has not permitted me to discuss and analyze them in these

reasons. I have, however, in an appendix to my reasons, listed the authoritics provided by counsel for all parties.

I have also read the helpful article by D H. Goldman, D.E. Baird and M.A. Wcinczok, "Arrangements Under the

Coi71pQniex'i.ediroi » Avrangeinent Acr" (1991) I C.B.R, (3d) 135, in which the authorities are reviewed.

11 With respect to the first objection, I am satisfied that on the broad interpretation which the authorities

have placed on s. 11 of the C,C.A.A and the discretionary powers which it provides to the court in considenng

an application under the C.C.A A and thc purposes of thc legislation, the provisions of para. 20 of the draft or-

der are appropriate to avoid impairment to the ability of Sklar to continue its business operations during the pen-

od while the plan of compromise or arrangement is under consideration To the extent that it is appropriate to

comment on para. 26 of the plan, I see nothing inappropriate in its terms. However, the plan is yet to be ap-

proved by the creditors and it is only after it has been approved by them that it is, in my view, appropriate for

the court, in considering whether or not court approval is to be given, to comment specifically on a proposed

plan except, of course, in regard to the classification of creditors and its probability of success or failure in rela-

tion to the circumstances of the application.

12 The second objection concerns the classification of creditors. This objection emanates from the fact that

H & R Properties is displeased with the impact of the plan and in particular para, 26 on any claims which it

might have for future rent subsequent to the date its lease with Sklar is terminated It fears that because it is in a

class with over 1,000 creditors the negative vote which one presumes it proposes to cast against the plan will be

meaningless and the plan will be approved It, therefore, submits that a third class of creditors should be estab-

lished consisting of the three realty lessors and the other three respondents It submits that because there is no

community of interest between itself and the other creditors, the applicant is attempting to isolate it by placing it

in a class in which it does not belong and to thereby force upon it conditions which it feels are unacceptable.

13 The subject of the appropriate classification of creditors has attracted considerable attention over the past

decade. The earlier cases and the recent cases are discussed at pp. 157-169 of the article to which I have re-

ferred. In my view, an important principle to consider in approaching ss. 4 and 5 of the C.C.A.A. is that fol-
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lowed in Re IIellington Building Corp., 16 C.B.R.48, [1934J O.R, 653, [1934] 4 D,L,R. 626 (S.C.), in which it

was emphasized that the object of ss. 4 and 5 is not confiscation but is to enable compromises to be made for the

common benefit of thc creditors as creditors, or for the common benefit of some class of creditors as such To

this I would add that recognition must be given to the legislative intent to facilitate corporate re-organization and

that in the modern world of large and complex business enterprises thc excessive fragmentation of classes could

be counter-productive to the fulfilment of this intent. In this regard, to approach the classification of creditors on

the basis of identity of interest, as suggested by counsel for H & R Properties, would in some instances result in

the multiplicity of classes, which would make any re-organization difficult, if not impossible, to achieve. In my

view, in placing a broad and purposive interpretation upon thc provisions of thc C.C.A A, the court should take

care to resist approaches which would potentially fragment creditors and thereby jeopardize potentially viable

plans of arrangement, such as thc plan advanced in this application.

14 In Nova Metal Products Inc. v, Comiskey (Trustee of) (1990), 1 C.B.R, (3d) 101, (sub nom, Elan Corp v.

Cotnuskev) 41 O.A.C. 282, 1 0 R (3d) 289, Finlayson J.A. discussed the factors to be considered in the classific-

ation of shareholders Based upon the factors considered by him, and agreed with by Doherty J.A. in his dissent-

ing reasons, and the factors discussed in the various cases reviewed in the article, I am not persuaded that a scp-

aratc class should be created consisting of the realty lessors, the equipmcnt lessors and the conditional-sales

vendor. Not every differcncc in the nature of a debt due to a creditor or a group of creditors warrants the creation

of a scparatc class What is required is some community of interest and rights which are not so dissimilar as to

111ake it impossible for thc creditors in thc class to consult with a view toward a common interest. I do not see

any reason for lessors, simply because they arc lessors, to constitute a separate class of creditors. In reaching this

conclusion I have also considcrcd that para. 26 of thc plan does take into account the rights given to landlords

under the Banl&iniptcy Act, R.S.C, 1985, c B-3 and incorporates these rights into the plan. By the same token it

would bc improper to cicatc a special class simply for the benefit of the opposing creditor, which would give

that creditor the potential to exercise an unwarranted degrcc of power. The proposed plan is not for the exclusive

benefit of H & R Properties but is intended to be for the benefit of all of the creditors. In my view, it presents a

realistic proposal of compromise and reorganization which has a probable chance of success if presented to the

creditors for their consideration.

15 Accordingly, the order will go as asked.

Application under C.C.A.A. granted.

END OF DOCUMENT
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And IN THE MATTER OF ATLANTIC YARNS INC., a body corporate and ATLANTIC FINE YARNS INC.,

a body corporate

RE: GE CANADA FINANCE HOLDING COMPANY MOTION

New Brunswick Court of Queen's Bench

P.S Glennie J.

Heard: April 1, 2008
Judgment. April 1, 2008

Written reasons. Aprd 11, 2008
Docket. S/M/92/07

Thomson Reuters Canada Limited or its Licensors (excluding individual court documents), All rights ie-

servcd.

Counsel. Orestes Pasparakis, M. Robert Jette Q,C, for GE Canada Finance Holding Company

Joshua J.B.McElman, Rodney E. Larsen for Atlantic Yarns Inc., Atlantic Fine Yarns Inc

James H. Grout, Sara Wilson for Integrated Private Debt Fund Inc., First Treasury Financial Inc.

John B.D. Logan for Province of New Brunswick

William C. Kean for Paul Reinhart Inc., Staple Cotton Co-operative

Subject: Insolvency

Bankruptcy and insolvency --- Proposal —Companies'reditors Arrangcmcnt Act —Miscellaneous issues

Secured creditor GE Co had first charge over debtors'quipment —Debtors obtained relief under
Companies'reditors

Arrangement Act —Debtors were affiliated debtor companies Claims Procedure Order was issued
—Debtors filed consolidated plan of compromise and arrangement —Creditors Meeting Order was issued—
Meeting Order provided that classes of creditors for voting on planned proposal were class of secured creditors

of both debtors and class of unsecured creditors of both debtors, that secured creditors were permitted to vote

face amount of claim, and that GE Co was classified with all other secured creditors —GE Co. asserted there
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should be no consolidation of creditors for voting purposes and that either GE Co. should be treated as separate

class or secured claims should be valued and voted in accordance with value —GE Co. brought motion challen-

ging voting procedures in Meetmg Order —Motion dismissed —Nature of businesses of debtors were inter-

twined —Consolidation was fair and reasonable —To require valuation based on realizable value for voting ig-

nored value of security in reorganization and legislative intent of Act —GE Co. was aggressive creditor man-

oeuvring to get itself into position to veto proposed plan —Relief GE Co. sought was not fair and reasonable—

Proposed classification of creditors in proposed plan should not be amended —Debtors'ecured creditors had

coln111onality of interests —Classification GE Co. sought would result in fragmented approach that could jeop-

ardize and likely defeat proposed plan —Proposed classification was fair and reasonable.

Cases considered by P.S. Glennie L:

Boutitlues San Francisco Inc., Re (2004), 5 C.B.R (5th) 174, 2004 CarswellQue 300, [2004] R.J.Q. 986

(Quc. S.C.)—considered

Canadian Airlines Corp., Re (2000), 19 C.B.R.(4th) 12, 2000 CarswcllAlta 623 (Alta. Q.B.)—considered

Federal Gypsum Co, Re (2007), 2007 NSSC 384, 2007 CaiswcllNS 630, 261 N S.R. (2d) 314, 835 A.P,R.

314, 40 C.I3.R (5th) 39 (N S S C.) ——considered

Keddy it4otor lnns Ltd, Re (1992), (sub noni K a'di Motor inn, Ltd, Ite (No 4)) 299 A P,R. 246, 90 D L R.

(4th) 175, 13 C,I3 R. (3&I) 245, 6 B I.,R. (2tl) 116, (sub nom. Keddy Motor Inns I,td., Re (No 4)) 110 N S.R.

(2d) 246, 1992 CarswellNS 46 (N.S C A ) --- referred to

Lehndorff General Partner Ltd., Re (1993), 17 C.13.R, (3d) 24, 9 B.I..R, (2d) 275, 1993 CarswellOnt 183

(Ont. Gen. Div. [Commercial List]) —considered

Minds Eye Entertainment Ltd. v. Royal Bank (2004), I C.B.R.(5th) 89, (sub nom. Mi&rds Eye Lntertai»inent

Ltd, Re) 249 Sask. R. 139, 2004 SKCA 41, 2004 CarswellSask 192 (Sask. C.A.)—referred to

Northland Properties Ltd., Re (1988), 73 C.B.R. (N.S.) 146, 1988 CarswellBC 531, 69 C.B.R. (N S.) 266,
29 B.C.L.R.(2d) 257 (B.C.S.C.)—considered

PSINET Ltd, Re (2002), 33 C.B.R. (4th) 284, 2002 CarswellOnt 1261 (Ont. S.C.J, [Commercial List])—
considered

San Francisco Gifts Ltd,, Re (2004), 5 C.B.R. (5th) 92, 42 Alta. L.R. (4th) 352, 2004 ABQB 705, 2004

CarswcllAlta 1241, 359 A.R. 71 (Alta. Q.B.)—followed

Stelco Inc., Re (2005), 2005 CarswcllOnt 6818, 204 0 A C. 205, 78 O.R. (3d) 241, 261 D.L R. (4th) 368, 11

B.L.R.(4th) 185, 15 C,B.R. (5th) 307 (Ont. C.A.) —considered

Uniforet inc., Re (2003), 43 C.I3.R. (4th) 254, 2003 CarswclIQue 3404 (Que. S.C ) —referred to

Statutes considered:

Companies'reditorsArrangement Act, R.S.C. 1985, c. C-36

Generally —re ferred to
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s. 12 —referred to

s. 12(2)(b) —referred to

MOTION by secured creditor challenging voting procedures set out in relation to proposed plan of compromise

and arrangement filed by debtors under Companies'reditors A& vangernenr Act.

P.S, Glennie L:

I Atlantic Yarns Inc. ("AY") and Atlantic Fine Yarns Inc ("AFY") obtained relief pursuant to the
Companies'reditors

Arrangement Act, R.S.C. 1985, c-36, as amended (the "CCAA") by order of this Court dated October

26, 2007 (the "Initial Order" ),

2 On December 18, 2007, this Court issued a Claims Procedure Order (the "Claims Procedure Order" ) and on

February 20, 2008 it issued a Creditors Meeting Order (the "Meeting Order" ).

3 Subsequent to the issuance of the Meeting Order the parties determined whether there could be a global res-

olution of all outstanding issues. When no resolution could be realized, one of thc secured creditors of AY and

AFY (collectively "the Companies" ), GE Canada Finance Holding Company ("GE"), brought this motion to ad-

dress the manner in which voting on thc proposed Plan of Arrangement is to be conducted. On April I, 2008 I

denied GE's motion with reasons to follow, These are those reasons.

4 GE's submission is that thc voting procedures set out in the Mccting Order are improper in that they violate

the express provisions of both the Initial Order and the Claims Procedure Order; in that thc procedures are mani-

festly unfair and unreasonable; and in that they appear to be designed to silence GE's objections by gerryiliail-

denng the voting and diluting GE's voting rights.

5 In particular, GE asserts that there should be no consolidation of the creditors of the Companies for voting

purposes. GE says each of AY and AFY should hold separate meetings with their creditors. As well, GE argues

that the current treatment of thc secured creditor class is flawed. It says that either GE ought to be in a separate

class or the secured claims ought to be valued and voted in accordance with their value.

6 The Companies filed a consolidated plan of compromise and arrangement (the "proposed Plan" ) with this

Court on February 19, 2008. The proposed Plan includes two classes of creditors for the purposes of voting on

the proposed Plan: a Secured Class (all creditors of each of the Companies holding any security regardless of the

value of their security) and an Unsecured Class (all unsecured creditors of each of the Companies).

7 Thc Court Appointed Monitor of the Companies, Pricewaterhouse Coopers Inc, delivered a rcport to the

Companies'reditors dated February 21, 2008 which report contains the following

The Plan

The Applicants have filed a Joint Plan of Arrangement the key Financial Elements of which are;

~ Unsecured creditors will received up to 90% of their claim over a relatively short period of time; and

~ Secured Creditors will be afforded payments in respect of their claims based on an amount that in all

cases exceeds the liquidation value of the assets held as security.
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Alternatives to the Plan

These Companies operate in northern New Brunswick, and the filing of this Plan was in response to a notice

from a secured creditor of its intention to appoint a Receiver. It is a virtual certainty that if this plan is not

approved, the secured creditor will appoint a receiver and will liquidate the assets subject to its charges by a

sale, possibly under Court supervision

There is a little likelihood that any other party will purchase these assets to operate in situ.

Liquidation Ananlysis

The Monitor has considered and reviewed a series of different liquidation analysis, and there is one common

theme —thc unsecured creditors will receive nothing under any realization plan.

Counsel to thc Companies and thc Monitor have reviewed the security held by the vanous secured creditors

and concluded that the vanous security interests are duly registered, filed and recorded, and accordingly cre-

ate valid and enforceable security against thc Applicants.

As can bc seen from thc Plan terms and conditions, the Secured Creditors holding first charges on thc assets

of the Companies arc being asked to take write downs in their positions. Each of these Secured Creditors

has prepared their own analysis which has generally been shared with thc Monitoi and in thc event of a li-

quidation the Monitor bclicvcs that each of such secured creditors will receive a shortfall greater than the al-

ternative provided for in thc Plan

Accordingly, thcrc would be nothing available for distribution to thc IJnsecurcd Creditors.

The Secured Creditors will likely wish to consider a sale on a going concern basis. It is the opinion of the

Monitor that such a sale is unlikely (except perhaps back to the existing owner) and regardless, the value of

the assets that will be realized will be close to the liquidation values.

Consequences of Rejecting the Plan

As noted above, if the Plan is re)ected by the Creditors or the Court, the assets will be liquidated and:

~ Approximately 400 direct jobs will be lost in a largely export oriented business located in a high un-

employment area of Canada;

~ Approximately 600 indirect jobs will be lost in Canada, with great impact on the remote communities

of Atholvillc and Pokemouche, New Brunswick;

~ The Unsecured Creditors will receive nothing on their claims, which in some cases will result in fur-

ther hardship and business closures.

Monitor's Recommendation

It is the recommendation of the Monitor that ALL affected creditors should approve the Plan.

As a result, creditors are encouraged to send in positive voting ballots and/or proxies as soon as possible.
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8 GE argues that from the start of these CCAA proceedings the Initial Order directed that each of the AY and

AFY convene separate creditors'eetings. Paragraph 24 of the Initial Order provides as follows

Each Applicant shall, subject to thc direction of this Court, summon and convene meetings between each

Applicant and its secured and unsecured creditors under the Plan to consider and approve the Plan

(collectively, the "Meetings" ).

9 GE says the Claims Procedure Order directed the valuation of secured claims and required all secured claims

to be valued in accordance with the realizable value of the property subject to security Paragraph 9 of the

Claims Procedure Order provides:

9. THIS COURT ORDERS that any Person who wishes to assert a Claim against the Applicants, other than

an Excluded Claim, must file a properly completed Proof of Claim, together with all supporting documenta-

tion, including copies of any security documentation and a valuation of such Creditor's security if a Secured
Claim is being asserted, with the Monitor by 5:00 p,m. on January 15, 2008 (defined herein as the Claims

Bar Date) The Applicants will bc allowed to review the Proofs of Claim and Monitor will provide copies to

the Applicants of any Proofs of Claim that they may rcqucst from time to time

10 The Claims Procedure Order defines 'Secured Claims's follows:

...any Claim or portion thcrcof, other than the Excluded Claim, which is secured by a validly attached and

existing security interest ..which was duly and properly registered or perfected in accordance with applic-
able legislation at the Filing date or in accordance with the Initial Order, to the extent of the realizable value

of the property of the Applicants subject to such security having regard to, among other things, the priority
of such security.

11 The Proof of Claim form approved in the Claims Procedure Order required creditors to submit an estimate

of the value of their security with their claim, and the approved Notice of Disallowance/Revision indicates that

secured claims are to be recognized:

to the extent of the value of the assets encumbered by such security and subject to any prior encumbrances

or security interests.

12 On January 22, 2008, the Monitor accepted GE's claim and valuation regarding AFY but delivered a Notice
of Disallowance in respect of part of GE's claim against AY. The Notice of Disallowance reserved the Monitor's

right to value GE's security in respect of this claim if an agreement could not be reached,

13 On January 31, 2008, for the first time, GE challenged the Companies'CAA process and sought an altern-

ative course to the Companies'estructuring efforts. GE sought a parallel sales process for the Companies, either

on a turn key or piecemeal basis. GE was also critical of the Companies and their failures to meet certain dead-

lines previously promised by them under the CCAA process. As a consequence, GE withdrew its support of the

Companies'CAA process.

14 As mentioned, on February 19, 2008 AY and AFY filed a consolidated plan of compromise and arrange-
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ment with this Court. Thc proposed Plan is on a 3oint and consolidated basis for the purpose of voting on the

proposed Plan and receiving distributions under the proposed Plan. The proposed Plan consolidated the Credit-

ors of AY and AFY and allowed all secured claims to be recognized in accordance with their face amount, not

their actual value.

15 GE asserts that the Companies'ttempt to fundamentally change the Court's mandated process "came on the

heels of GE's opposition the Companies'lans,"

16 Subsequent to the issuance of thc Initial Order and the Claims Procedure Order, the Meeting Order was is-

sued by this Court on February 20, 2008 and provides that only two classes of creditors for voting on the pro-

posed Plan. a secured class of all creditors of both Compames and an unsecured class of all unsecured creditors

of both Companies; that secured creditors be permitted to vote the face amount of their claim, regardless of the

value of their claims; and that GE be classified with all of the other secured creditors.

17 GE asserts that the effect of the Meeting Order is to consolidate all of the Creditors and permit them to vote

thc face amount of their claims which GE asserts "serves to swamp GE's vote."

18 GE has a first charge over the equipment of each of AY and AFY. It obtained an expert valuation report

early on in the CCAA process and has provided that valuation to thc Companies and the Monitoi Based on the

valuation GE says it would iecovcr thc full amount of its claims plus accrued interest and costs in an orderly li-

quidation of thc cquipinent

19 GE says its position is very diffcrcnt form the other creditors being compronllsed under the proposed Plan.

GE has security over thc Companies'quipmcnt which ought to cover its claims, GE asserts that no other credit-

or has thc same relationship with thc Companies or their assets,

20 Thus, the CCAA process in this case essentially involves two differing interests. On the onc hand there are

stakeholders, includmg the Province of New Brunswick, which collectively appear to have lost tens of millions

of dollars, as well as thc hundreds of employees who currently have no employment. These stakeholders have

already suffered a loss. On the other hand, there is GE, which had sufficient security at the time of filing to cov-

ei'ts clalllls.

21 In spite of its unique interest, GE asserts that the Companies have placed GE in a class of creditors where

there is no commonality of interest GE argues that the Companies have gerrymandered the process to try to pre-

vent GE from properly exercising its voting rights.

22 It is obvious that GE wants to be able to vote down, or veto, the Companies'roposed consolidated Plan of
Arrangement on its own. It wants the right to jettison thc proposed Plan. No other stakeholder supports GE's po-

sition.

23 The Court appointed Monitor says thc proposed Plan of Arrangement and the process which is now in place

for the creditors'eeting and the voting process arc fair and equitable. In this regard, the Monitor has confirmed

that even if this Court werc to order two separate creditors meetings with an unconsolidated vote, GE would not

be able to veto the proposed consolidated Plan of Arrangement on its own. It should also be noted that GE docs

not object to the actual proposed Plan of AY and AFY being made on a consolidated basis. It is the voting pro-

cess that it has a problem with. GE asserts that by consolidating the votes of thc Companies'reditors, an "enorm-

ous" prejudice to GE is created. However, the Court appointed Monitor has confirmed that there is no prejudice
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resulting in this regard because GE could not vote down the proposed Plan on its own even if there were two

separate meetings and creditors'otes were not consolidated.

24 It is clear that GE no longer supports the Companies and wants to immediately enforce its security and get

paid out now rather than waiting until later.

nd
25 As mentioned, the Monitor has confirmed that the voting process as it is now structured for the April 2

meeting of creditors is equitable Thc Monitor is of the opinion that the proposed Plan is fair to all parties

26 According to its Fourth Report dated March 27, 2008, thc Monitor says it is not aware of any creditor, other

than GE, which would be voting against the proposed Plan.

27 GE's position is dealt with in the proposed Plan of Arrangement in paragraph 4 3(b) as follows.

b) GK Canada Finance Holding Company

GE shall receive 100'10 of the amount of its Proven Distribution Claim excluding any Claim for costs, penal-

ties, accelerated payments or increased intcrcst rates resulting fiom any default of either of the Atlantic

Yarn Companies occurring prior to the Plan Implementation Date as follows:

(i) All accrued interest not paid as of thc Plan Implementation Date shall bc paid within 30 days of

the Sanction order;

(ii) Interest shall accrue at the non-default rate and bc paid monthly in arrears;

(iii) Pnnciple repayment shall bc deferred until and commence on January 31, 2009 and continue in

48 equal monthly installments until paid in full; and

(iv) The Proven Distribution Claims of GE shall be secured by the existing Charges held by GE

subject to thc February DIP Order,

28 The Monitor says that the Province of New Brunswick revisions which have been made to the proposed

Plan improve the position of GE by virtue of increasing cash flow and deferring cash expenditures until after GE

is repaid.

Consolidation of Creditors

29 GE wants separate creditors meetings for each of the Companies and that there not be a consolidation of the

Companies'reditors for the purpose of voting on the proposed Plan.

30 AY and AFY are affiliated debtor companies within the meaning of section 3 of the CCAA.

31 Although the Companies are distinct legal entities, they are intertwined in that they are both wholly owned

subsidiaries of Sunflag Canada Inc.; there is a commingling of business functions between the Companies in that

the marketing divisions, upper employee management, finance management and most suppliers for the Compan-

ies are the same, and the employees of both Companies are represented by the same union. As well, AY has

guaranteed certain indebtedness of AFY.
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32 In addition, for the purposes of its security, GE treated the Companies as intertwined or linked by virtue of
cross default provisions contained in thc security held by GE from each of the Companies.

33 In Rescaei The Companies'reditors Arrangement Act, by Dr. Janis Sarra, Carswe11 2007, the author wntes

at page 242

The court will allow a consolidated plan of arrangemcnt or compromise to be filed for two or more related

companies in appropriate circumstances. For example, in PSINet Ltd, the Court allowed consolidation of
proceedings for four companies that were intertwined and essentially operated as one business. The Court

found the filing of a consolidated plan avoided complex issues regarding the allocation of the proceeds real-

ized from the sale of the assets, and that although consolidation by its nature would benefit some creditors

and prcjudicc others, the prejudice had been ameliorated by concessions made by the parent corporation,

which was also the major creditor. Other cases of consolidated procccdings such as Philip Services Cana-

dian Airlines, Air Canada and Stelco, all proceeded without issues in respect of consolidation.

Generally, thc courts will determine whether to consolidate proceedings by assessing whether the benefits

will outweigh thc prcJudice to particular creditors if the proceedings are consolidated. In particular, the

court will examine whether thc assets and liabilities are so intertwined that it is difficult to separate them for

purposes of dealing with different entities. Thc court will also consider whether consolidation is fair and

reasonable in the circumstances of thc case

34 In Nortkland Properties Ltd, Re, [1988] H.C.J. No. 1210 (B C S.C ) Justice Trainor writes.

In Baker and Gett» Financial Services inc., U.S, Bankruptcy Court, N.D. Ohio (1987) 78 B.R. 139, the

court said,

The propnety of ordering substantive consolidation is determined by a balancing of interests The relev-

ant enquiry asks whether the creditors will suffer greater prejudice in the absence of consolidation than

thc debtors (and any objecting creditors) will suffer from its imposition

The Court then went on to list seven factors which had been developed to assist in the balancing of interests.

Those factors are:

I difficulty in segregating assets;

2. presence of consolidated financial statements;

3. profitability of consolidation at a single location,

4. commingling of assets and business functions;

5. unity of interests in ownership;

6 existence of intercorporate loan guarantees; and

7, transfer of assets without observance of corporate formalities.

35 In PSLNET Ltd., Re (2002), 33 C B.R (4th) 284 (Ont. S.C.J. [Commercial List]) Justice Farley noted that

2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 9

2008 CarswellNB 195, 2008 NBQB 144, 42 C,B.R. (5th) 107, 855 A.P.R. 143, 333 N.B.R. (2d) 143

consolidation of creditors may be appropriate in certain cases where, for example, the nature of the businesses

was intertwined, the businesses were operated as a single business or where the allocation of value and claims

between the businesses would be burdensome. He discusses consolidation at paragraph 11 as follows:

In the circumstances of this case, thc filing of a consolidated plan is appropnatc given the intertwining ele-

ments discussed above. See Northland Properties Ltd., Re, 69 C.B.R. (N.S.) 266 (B.C. S.C.), affirmed

(B.C.C.A,), supra, at p. 202; I.ehndot ff General Partner I.td„Re, 17 C.B.R. (3d) 24 (Ont. Gen. Div

[Commercial List]) at p.31. While consolidation by its very nature will benefit some creditors and prejudice

others, it is appropriate to look at the overall general effect, Here as well the concessions of Inc. have ameli-

orated that prejudice. Further I am of the view if consolidation is appropriate (and not proceeded with by

any applicant for tactical reasons of minimizing valid objections), then it could be inappropriate to segregate

the creditors into classes by corporation which would not naturally flow with the result that one or more is

given a veto absent very unusual circumstances (and not present here).

36 In my opinion the nature of the businesses of AY and AFY were intertwined and, looking at the overall gen-

eral effect, consolidation is fair and reasonable in the circumstances of this case.

Voting Value of Assets Secured versus Voting Value of Claim

37 GE wants the claims of secured creditors to be allowed only to the extent of the realizable value of the prop-

erty of thc Companies subject to thc security underlying the claim and that any portion of' claim in excess of
the underlying security should be listed as an unsecured claim

38 Section 12 of the CCAA provides as follows:

12.(1)For the purposes of this Act, "claim" means any mdebtedncss, liability or obligation of any kind that,

if unsecured, would be a debt provable in bankruptcy within the meaning of the Bankt uptcy and Insolvency

Act.

(2) For the purposes of this Act, the amount represented by a claim of any secured or unsecured creditor

shall be determined as follows:

(a) the amount of an unsecured claim shall be the amount

(i) in the case of a company in the course of being wound up under the findings-up and Re-

structuring Act, proof of which has been made in accordance with that Act,

(ii) in the case of a company that has made an authorized assignment or against which a bank-

ruptcy order has been made under the Bankruptcy and Insolvency Act, proof of which has been

made in accordance with that Act, or

(iii) in the case of any other company, proof of which might be made under the Bankruptcy and

Insolvency Act, but if the amount so provable is not admitted by the company, the amount shall

be determined by the court on summary application by the company or by the creditor; and

(b) the amount of a secured claim shall be thc amount, proof of which might be made in respect
thereof under the Bankruptcy and Insolvency Act if the claim were unsecured, but thc amount if not

admitted by the company shall, in the case of a company subject to pending proceedings under the
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Winding-up ana'estructuinng Act or the Bankruptcy and Insolvency Act, be established by proof in

the same manner as an unsccurcd claim under thc Winding-up and Restructuring Act or Bankruptcy

and Insolvency Act, as the case may be, and in the case of any other company the amount shall be

determined by thc court on summary application by the company or the creditor.

(3) Notwithstanding subsection (2), thc company may admit thc amount of a claim for voting purposes un-

der reserve of the right to contest liability on the claim for other purposes, and nothing in this Act, the Wind-

ing-up and Restruct'urtng Act or the Bankruptcy and Insolvency Act prevents a secured creditor from voting

at a meeting of secured creditors or any class of them in respect of the total amount of a claim as admitted.

39 In my view, the amount of a secured claim is the amount admitted by the company governed by the CCAA

after receiving a proof of the claim This was the legislative intent. Nowhere in section 12, or anywhere else in

thc CCAA, is the limit of the value of a secured creditor's claim to be the realizable value of the assets secured.

Whcrc a company governed by the CCAA has developed a plan for its reorganization, the value of a claim

should bc dctermincd in accordance with paragraph 12(2)(b). Thc CCAA does not establish a requirement or a

procedure for valuing claims. The CCAA is broad and flexible so that Courts can apply the legislation with the

overall purpose of restructunng in the context of the facts for any given company.

40 The value of a secured creditor's claim is thc amount outstanding In my opinion, to require a valuation

based on icalizablc value for voting ignores the value of the secunty in reorganization and thc legislative intent

of the CCAA.

41 I am of the view that the rclicf sought by GE in this regard is an attempt to maneuver for a better voting pos-

ition anaoung the Companies'ecured cicditois, It is attel11pllng to fortify its bargaining position in order to nc-

gotiatc with the Companies for a better deal pursuant to the proposed Plan

42 If GE's request in this regard is granted and the claims of thc Companies'ecured creditors are limited to the

realizable value of their security, GE would be able to trump thc interests of other stakeholders who would bene-

fit from a plan of arrangement or continuation of the Compamcs'usiness. The Quebec Superior Court in

Boutttlues San Francisco Inc, Re (2004), 5 C.B R. (5th) 174 (Quc. S.C.),notes as follows.

Surely, maintaining the status quo involves balancing the interests of all affected parties and avoiding ad-

vantages to some of the others. Under the CCAA, thc restructuring process and general interest of all credit-

ors should always be preferred over the particular interests of individual ones.

43 In Leltndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]), the

Court notes:

The CCAA is intended to provide a structured environment for the negotiation of compromises between a

debtor company and its creditors for the benefit of both. Where a debtor company realistically plans to con-

tinue operating or to otherwise deal with its assets but it requires the protection of the court in order to do so

and it is otherwise too early for the court to determine whether the debtor company will succeed, relief

should be granted under the CCAA. It has been held that the intention of the CCAA is to prevent any

manoeuvres for positioning amoung the creditors during the period required to develop a plan and

obtain approval of creditors. Such manoeuvres could give an aggressive creditor an advantage to the

prejudice of others who are less aggressive and would undermine the company's financial position
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making it even less likely that the plan will succeed. The possibility that one or more creditors may be

prejudiced should not affect the court's exercise of its authority to grant a stay of proceedings under the

CCAA because this affect is offset by the benefit to all creditors and to the company of facilitating a reor-

ganization. The court's primary concerns under the CCAA must be for the debtor and all of the cred-

itors: Chef Ready Foods Ltd. v, IIongkong Banl of'anada (1990), 4 C.B,R. (3d) 311 at pp 315-318.
[Emphasis Added]

44 In my opinion, GE is clearly an aggressive creditor maneuvering for positioning in order to gct itself into a

position to veto the proposed Plan.

45 I am satisfied that the purpose of the proposed Plan is to provide a fair recovery to the creditors of AY and

AFY and to successfully restructure the Companies as a going concern. The Monitor has confirmed that the

Companies have acted in good faith.

46 The Monitor says it was never its intention that the Proof of Claim forms were being completed by creditors

of the Companies for voting purposes. Counsel for GE says what the Monitor had "in its minds eye" is irrelev-

ant.

47 Counsel for GE goes on to say that he does not understand how there could be any misunderstanding with

respect to the purpose of the Order being to determine the value of creditors claim for the purpose of voting At

the hearing of this Motion counsel for GE asked'If a creditoi was under a niisunderstanding whose looAout

was tt.~ Is it somebody who reads the reasonable words and relies on tlvetn, GE, oi. is it soinebody ivhose inter-

pretation seems to be contrary to tlie words of'his docunient.~"

48 Counsel for Integrated Private Debt Fund Inc and First Treasury Financial lnc counters by saying that GF.'s

interpretation is inconsistent with the wording of the Order and inconsistent with CCAA practice.

49 In my opinion, given the overall purpose and intent of the CCAA, the relief sought by GE with this Motion

is not fair and reasonable. It is an attempt by GE to obtain a better voting position and to trump the rights of oth-

er secured creditors, none of which support GE's Motion. No other secured creditor supports the voting scheme

sought by GE. The purpose of the proposed Plan is to provide a fair recovery to the creditors of AY and AFY

and to successfully restructure the Companies as a going concern.

50 In the result, GE's request that the claims of the Companies'ecured creditors be allowed only to thc extent

of the realizable value of the property of the Companies subject to the security underlying the claim, and that

any portion of a claim in excess of the value of the underlying security be listed as and unsecured claim, is

denied,

Classification of Creditors

51 GE also wants to be put in a separate class of creditors by itself for the purposes of voting on the proposed

Plan.

52 Madam Justice Paperny of the Alberta Court of Queen's Bench set out the starting point for determining thc

classification of creditors under the CCAA in Canadian Airlines Corp., Re, [2000] A.J. No. 1693 (Alta. Q.B.) at

paragraph 14 where she writes:

The starting point in determining classification is the statue under which the parties operating and from
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which the court obtains its )urisdiction. The pnmary purpose of the C.C.A.A, is to facilitate the re-

organization of insolvent companies, and this goal must bc given proper consideration at every stage of the

C.C.A A process, including classification of claims. See for example, Norcen E»ergot Resources Ltd. v

Oakvvood Peiroleiims Lid (1988), 72 C 13 R (N S ) 20 (Alta Q.B.),

53 Classification of creditors must be based on a commonality of interest and is a fact driven determination that

is unique to the particular circumstances of every case. In Canadian Aii.lines Coip., Re, supra, Justice Paperny

wntes at paragraphs 16-18.

16 A frequently cited description of the method of classification of creditors for the purposes or voting on a

plan, under thc C.C.A.A., is Si&vei.eign Lifcs Assurance Co. v, Dodd (1891) [1892] 2 Q.B. 573, (Eng. C.A ).

17 At page 583 (Q B ), Bowen L.J, writes

The word 'class's vague and to find out what is meant by it, we must look at the scope of the section

which is a section enabling, the court to order a meeting of a class of creditors to be called. It seems

plain that we must give such a meaning to the term 'class's will prevent the section, being so worked

as to result in confiscation and injustice, and that it. must be confined to those persons, whose rights are

not so dissimilar as to make it impossible for them to consult togcthcr with the view to theil'o111111oii

interest.

This test has been described as the "commonality of interest" test All counsel agree that this is the test to

apply to classification of claims under thc C.C A A. Howcvcr, thcrc is a dispute on the types of interests that

are to be considered in determining commonality.

18 Generally, the cases hold that. classification is a fact-driven determination unique to the circumstances of
every case upon which thc court should be loathe to i111pose rules for universal application, particularly in

light of thc flexible, and remedial )unsdiction involved: see, for example, Re I airview Industries I.id.

(1991) 11 C.B.R. (3d) 71 (N S.T,D.)

54 Justice Blair writing for the Ontario Court of Appeal in Srelco Inc., Re (2005), 15 C.B.R (5th) 307 (Ont.

C,A.) discussed the principles to be considered by the courts with respect to the question of commonality of in-

terest as follows,

22 These views have been applied in the CCAA context. But what comprises those "not so dissimilar" rights

and what are thc components of the "common interest" have been the subject of debate and evolution over

time. It is clear that classification is a fact-driven exercise, dependent upon the circumstances of each partic-

ular case. Moreover, given the nature of the CCAA process and the underlying flcxibility of that process-
a flexibilit which is its genius —there can bc no fixed rules that must apply in all cases.

23 In Rc Canadian Aii lines Corp, (2000), 19 C.B.R.(4 ) 12 (Alta. Q.B.), Paperny J. nonetheless extracted
th

a number of principles to be considered by the courts in dealing with the commonality of interest test. At

para. 31 she said:

In summary, the cases establish the following principles applicable to assessing commonality of in-

terest:

1. Commonality of interest should be viewed based on the non-fragmentation test, not on an iden-
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tity of interest test;

2. The interests to be considered are the legal interest that a creditor holds qua creditor in relation-

ship to the debtor company prior to and under the plan as well as liquidation.

3. The commonality of interests are to be viewed purposively, bearing in mind the object of the

C.C.A A, namely to facilitate reorganizations if possible.

4. In placing a broad and purposive interpretation on thc C.C.A.A, the court should be careful to

resist classification approaches that would potentially jeopardize viable plans.

5. Absent bad faith, the motivations of creditors to approve or disapprove [of thc Plan] are irrelev-

ant.

6, The requirement of creditors being able to consult together means being able to assess their legal

entitlement as creditors before or after the plan in a similar manner.

55 In my opinion, the proposed classification of creditors as sct forth in the proposed Plan should not be

amended GE should not be placed in its own class of creditors. I am of the view that thc Companies'ecured

creditors, including GE, should remain together in thc proposed secured creditor class. All of thc Companies'e-

cured creditors have commonality of interests when viewed in light of both the non-fragmentation approach and

the object of the CCAA, which is to facilitate reorganizations in a way that is fair and reasonable, and for thc be-

nefit of all stakeholders. Thc secured creditors have similar interests in relation to the Companies, which in-

clude: the nature of the debt owed to the secured creditors by the Companies, that is money advanced as a loan,

the type of security held by the secured creditors, that is priority in thc Companies'ssets and property, the se-

cured creditors all generally have the same enforcement remedies under their security; thc secured creditors are

all sophisticated lcnders who are in the business and aware of the gains and possible risk, and the secured credit-

ors have all dealt with the Companies over an extended period of time.

56 Moreover, the Companies'ecured creditors'ights are not so dissimilar as to make it impossible for them to

consult together with a view to their common interests. There are inter-creditor agreemcnts that werc clearly ne-

gotiated among the majority of secured creditors There is no evidence that the secured creditors will be unable

to consult together with a view to their common interests under the proposed Plan, or that they will be unable to

assess their legal entitlement as creditors after the proposed Plan.

57 GE is the only secured creditor which opposes the proposed classification scheme. However, Counsel for

the Companies argues that under the proposed Plan GE stands to recover the most of any secured creditor. Under

the proposed Plan GE will receive almost the entire amount due to it. The Monitor is of the view that GE is be-

ing treated fairly and will not be prejudiced as a result of the proposed classification.

58 It must be remembered that thc relief GE seeks, namely that it be placed in its own class, stems from its dis-

approval of the proposed Plan and its apparent goal to position itself to veto power in order to defeat the pro-

posed Plan.

59 In my view, the classification GE seeks would result in a fragmented approach that could jeopardize and

likely defeat the proposed Plan. It would empower GE with the ability to veto the proposed Plan so that it may

immediately liquidate its sccunty, to the detriment of all stakeholders of the Companies. As Justice Blair, writ-
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ing for the Ontario Court of Appeal in Stelco Inc, Re, supra, explained:

Finally, to hold the classification and voting process hostage to the vagaries of a potentially infinite variety

of disputes as between already disgruntled creditors who have been caught in the maelstrom of a CCAA re-

structunng, runs the risk of hobbling that process unduly. It could lead to the very type of fragmentation and

multiplicity of discrete classes or subclasses of classes that judges and legal writers have warned might well

defeat thc purpose of the Act. scc Stanley Edwards "Reorganizations under the Companies Creditors Ar-

rangement Act"; Ronald N Robertson Q.C., "Legal Problems on Reorganization of Major Financial and

Commercial Debtors", Canadian Bar Association —Ontano Continuing Legal Education; Norcen Energy

Resources Ltd v Oakwood Petrolcums Ltd., supra, at para 27; Northland Properties Ltd. v. Excelsior Life

Insurance Co of Canada, supra; Sklar-Peppier, supra; Re Woodwards Ltd., supra.

In the end, it is important to remember that classification of creditors, like most other things pertaining to

the CCAA, must be crafted with the underlying purpose of the CCAA in mind, namely facilitation of the re-

organization of an insolvent company through the negotiation and approval of a plan of compromise or ar-

rangement between the debtor company and its creditors, so that the debtor company can continue to carry

on its business lo thc benefit of all concerned, As Paperny J. noted in Re Canadian Airlines, the Court

should be careful to resist classification approaches that would potentially Jeopardize viable Plans.

60 In my view, thc proposed classification in this case as drafted by thc Companies and the Monitor, namely a

division between sccurcd and unsecured creditors, is both fair and reasonable, It is thc most appropriate classi-

fication schcmc based on commonality of interest and the non-fragmcntation approach. Morcovcr, the proposed

schcmc is in accoidancc with the underlying purpose of the CCAA, namely thc successful reorganization of
companies

61 In Federal Gypsum Co., Re, [2007] N.S.J. No. 559 (N.S. S.C.) Justice McAdam writes at paragraph 21:

The flexibility afforded the Court, in respect to CCAA applications, is to ensure that Plans of Arrangement

and compromise arc fair and reasonable as well as designed to facilitate debtor reorganization. Justice Ro-

mame, in Ontario v. Canadian Airlines Cr»po&at&'on, [2001] A.J. No. 1457, 2001 ABQB 983, at paras.

36-38 stated:

[36] The aim of minimizing prejudice to creditors embodied in the CCAA is a reflection of the cardinal

principle of insolvency law: that relative entitlements crcatcd before insolvency are preserved: R. v.

Goode, P»nc&ples of Corporate Insolvency Law, 2 cd. (London: Sweet & Maxwell, 1997) at 54.nd

While the CCAA may qualify this principle, it does so only when it is consistent with the purpose of fa-

cilitating debtor reorganization and ongoing survival, and in the spirit of what is fair and reasonable.

[37] Paperny J. (as shc then was) also discussed the purpose of the CCAA in Re Canadian Airlines

Corp. (2000), 265 A.R. 201 (Q.B ), affd [2000] A.J. No. 1028 leave refused 2001 S.C.C.A No, 60. At

para. 95, she stated that the purpose of the CCAA is to facilitate the reorganization of debtor companies

for the benefit of a broad range of constituents.

[38] Paperny J. also noted in para. 95 that, in dealing with applications under the CCAA, the court has a

wide discretion to ensure the objectives of the CCAA are mct. At para. 94, she identified guidance for

the exercise of the discretion in Olympia ca Yorl Developments Ltd. v Royal Tr»st Co. (1993), 17

C.B.R (3d) I (Ont. Gen. Div.) at p, 9 as follows.
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Fairness'nd 'reasonableness're, in my opinion, the two keynote concepts underscoring thc philo-

sophy and workings of the Companies'reditors Arrangement Act Fairness is the quintessential

expression of the court's equitable jurisdiction —although the jurisdiction is statutory, thc broad

discretionary powers given to the judiciary by the legislation which makes its exercise in equity-
and 'reasonableness's what lends to objectivity to the process.

62 A plan under the CCAA can be more generous to some creditors but still be fair to all creditors Where a

particular creditor has invested considerable money in the debtor to keep the debtor afloat, that creditor is en-

titled to special treatment in the plan, provided that the overall plan is fair to all creditors: Unifotet inc., Re

(2003), 43 C.B.R.(4th) 254 (Que. S.C.),

63 The classification of classes of secured creditors must take into account variations tailored to the situations

of various creditors within a particular class Equality of treatment, as opposed to equitable treatment, is not a

necessary, nor even a desirablc goal: Keddy Mofon lnns Ltd,, Re (1992), 13 C B.R. (3d) 245 (N,S. C.A ); Minds

Eye Enter(a»iinent Ltd v. Royal Ban/&, 2004 CarswellSask 192 (Sask C.A )

64 It is clear that the objective of GE in this case is to defeat the proposed Plan and in order to have the ability

to do so it wants to gain veto power. Allowing GE's motion would, m my opinion, doom the proposed Plan be-

cause GE wants to be in a position to veto it and have it fail

65 Counsel for GE suggested at the hearing of this Motion that if thc relief sought by GI'. is granted, "the Cofn-

panies ate going to have to nethinlr and in the neit couple of'day» fliey'i e eithei going to coine (o a deal that'

going to wonlc and tf it's a viable company they Vl be able to do it, on they'ne nof, and it lust iva» nievei" liieaiif (0

be," In other words, if GE's motion is granted, its negotiating power would be fortified.

66 In San Fnancrsco G~fts Lta'., Re, [2004] A J No. I062 (Alta Q B ), Madam Justice Topoloniski writes at

paragraphs 11 and 12;

The commonality of interest test has evolved over time and now involves application of the following

guidelines that are neatly summarized by Paperny J. (as she then was) in Resurgence Asset Management

LLS v. Canadian Airlines Corp. ("Canadian Airlines" ):

1. Commonality of mterest should be viewed based on the non-fragmentation test, not on an iden-

tity of interest test;

2. The interests to be considered are the legal interest that a creditor holds qua creditor in relation-

ship to the debtor company prior to and under the plan as well as liquidation.

3 The commonality of interests are to be viewed purposively, bearing in mind the object of the

C.C.A A., namely to facilitate reorganizations if possible.

4. In placing a broad and purposive interpretation on the C.C.A.A., the court should be careful to

resist classification approaches that would potentially jeopardize viable plans.

5, Absent bad faith, the motivations of creditors to approve or disapprove [of the Plan] are irrelev-

ant.
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6 The requirement of creditors being able to consult together means being able to assess their legal

entitlement as creditors before or after the plan in a similar manner.

67 Justice Topoloniski goes on to wnte:

To this pithy list, I would add the following considerations

(i) Since the CCAA is to bc given a liberal and flexibl interpretation classification hearings should

be dealt with on a fact specific basis and thc court should avoid ngtd rules of general application.

(») In deter1111ning commonality of interests, the court should also consider factors like the plan's

treatment of creditors, the business situation of thc creditors, and the practical effect on them of a

failure of a plan.

68 I agree with Madam Justice Topoloniski's analysis mcluding her additional considerations. In the case at

bar, the Monitor in its Report. dated March 27, 2008 states that on balance the proposed Plan is fair to all parties

sub)ect to thc proposed Plan The March 27, 2008 Monitor's Repoit states as I'ollows with respect to the major

benefit of a successful restructuring:

The major bcncfit of a successful rcstructuiing will be significant, including:

(a) The continuing cmploymcnt of approximately 400 direct employccs with high paying jobs in New

Brunswick and Ontario,

(b) The continuing employment of a further approximately 600 indirect jobs as a result of a high export

content of the sales of the Companies;

(c) The payment of a significant portion of the outstanding unsecured debt of thc Companies owed to its

suppliers; and

(d) The future expenditure of significant amounts other than payroll in Canada and New Brunswick,

which expenditures and payroll are of significance to the economy of the areas around the mills and the

Province of New Brunswick

69 With respect to the practical effect of a failure of the proposed Plan, the Monitor has stated "the unsecured

creditors will receive nothing on their claims which in some cases will result in fitrther hardship and business

closures."

70 In my opinion, a rcclassification of the Companies'reditors for the purposes of voting on the proposed Plan

so that GE is in a separate class of creditors could potentially jeopardize a viable plan of arrangement. Bearing

in mind that thc object of the CCAA to facilitate reorganizations, if possible, I am attracted to the additional

consideration referenced by Madam Justice Topoloniski in San Francisco Gifts Lt&/,, Re, supra, namely that in

determining commonality of interests, the Court should also consider factors such as a plan's treatment of credit-

ors, the business situation of the creditors and the practical effect on them of a failure of the plan. In my view,

the practical effect in this case of a failure of the proposed Plan on thc Companies'reditors, other than GE,

would be significantly negative and advcrsc.
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71 In my opinion, for these reasons, GE ought not to bc placed hn a separate class of creditors and accordingly

this request is denied.

Disposition

72 For these reasons, the motion of GE is denied

Mothon Cksmhssed

END OF DOCUMENT
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Steven Bosnick for U S.W.A Loc. 5328, 8782

Sub)cct. Insolvency, Civil Practice and Procedure

Bankruptcy and insolvency --- Proposal —Practice and procedure

Leave to appeal order made in Compames'reditors Arrangement Act proceeding —S Inc, presented Proposed

Plan of Compromise or Arrangement (Plan) to its unsecured creditors for approval —Plan included subordin-

ated debenture holders, senior debt holders, and trade creditors in same group for purposes of voting on Plan—
Prior to vote on Plan, subordinated debenture holders brought motion seeking order classifying themselves as

separate class for voting purposes on basis that they had different interests from rest of group —Supervising

judge dismissed motion —Subordinated debenture holders sought leave to appeal dismissal of motion —Leave

to appeal granted —Leave is only spainngly granted with regard to orders made in Companies'reditors Ar-

rangement Act (CCAA) proceedings bccausc of their "real time" dynamic and because of generally discretionary

character underlying many of orders made by supervising judges in such proceedings —Here, leave to appeal

was granted because proposed appeal raised issue of significance to practice, namely nature of common interest

test to bc applied by courts for purposes of classification of creditors in CCAA proceedings ——Where there is

urgency that lcavc application be expedited in public interest, court will do so in this area of law as it does in

other area; however, where what is involved is csscntially attempt to review discretionary ordel'11ade on facts of
case, in tightly supervised process with which judge is intimately familiar, collapsed process that was made

availablc in this particular situation will not generally bc afforded —Issues raised on this appeal, and timing

factoi involved, warranted cxpcditcd procedure that was ordered,

Bankruptcy and insolvency --- Proposal —Companies'reditors Arrangement Act —Miscellaneous issues

S Inc, prcscntcd Proposed Plan of Compromise or Arrangcmcnt (Plan) to its unsecured creditors for approval—
Plan included subordinated debenture holders, senior debt holders, and trade creditors in same group for pur-

poses of voting on Plan —Prior to vote, subordinated dcbenturc holders brought motion seeking order classify-

ing themselves as separate class for voting purposes on basis that they had different interests from rest of group—Supervising judge dismissed motion —Subordinated debenture holders appealed from dismissal of motion
—Appeal dismissed —No error could bc found in supervising judge's factual findings or in his exercise of dis-

cretion in dctcrmining that subordinated debenture holders should remain in same class as other creditors-
Therc was no material distinction between legal rights of subordinated debenture holders and those of senior

debt holders vis-a-vis S Inc. —Supervising judge was correct m law in applying principles dealing with com-

monality of interest test as summarized in recent case, which pnnctples were cited with approval by Court of
Appeal in another recent decision —Principles applied by supervising judge werc not inconsistent with earlier

decision of present court in other case dealing with common interest test, because differing interests in question

were not different legal interest as between two creditors, they were different legal interests as between each of
creditors and debtor company —Case cited by subordinated debenture holders did not deal with issue of wheth-

er creditors with divergent interests as amongst themselves, as opposed to divergent legal interests vis-a-vis

debtor company, could be forced to vote as members of common class —Creditors should be classified in ac-

cordance with their contract rights, i.e., according to their respective interests in debtor company —To hold

classification and voting process hostage to vagaries of potentially infinite variety of disputes, as between

already disgruntled creditors who had been caught in maelstrom of Companies'reditors Arrangement Act

(CCAA) restructuring, would run risk of hobbling that process unduly and could lead to very type of fragmenta-
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tion and multiplicity of discrete classes or sub-classes of classes that judges have warned might well defeat pur-

pose of CCAA.

Cases considered by Blair LA.:

Campeau Corp., Re (1991), 10 C.H.R. (3d) 100, 86 D.L.R. (4th) 570, 1991 CarswellOnt 155 (Ont. Gen.

Div.) —referred to

Canadian Airlines Corp., Re (2000), 2000 CarswellAlta 623, 19 C.B.R (4th) 12 (Alta. Q.B ) —followed

Canadian Airlines Corp., Re (2000), 2000 ABCA 149, 2000 CarswcIIAIta 503, 80 Alta L.R. (3d) 213, 19

C.B.R.(4th) 33, 261 A R. 120, 225 W.A,C. 120 (Alta C A, [In Chambers]) —referred to

Country Style Food Services Inc., Re (2002), 2002 CarswellOnt 1038, 158 0 A,C 30 (Ont C A. [In Cham-

bers]) —— referred to

Fairview Industries Ltd., Re (1991), 11 C.B.R (3d) 71, (sub nom, Fatrvi»w l»dustrtes l,td,, Re (No 3)) 109
N.S.R. (2d) 32, (sub nom. Faii view Industri(is I.td, Re (A'o 3)) 297 A.P R. 32, 1991 CarswcllNS 36 (N S.
T.D.)—referred to

Noi.cen Eneigy Resources Lfd v. Oalrwood Petroleums Ltd (1988), 64 Alta L.R, (2d) 139, [1989] 2

W.W.R 566, 72 C.B.R (N.S.) 20, 1988 CarswcllAlta 319 (Alta. Q B.)—- rcfcrred to

Northland Properties Ltd, Re (1988), 31 B,C.L R. (2d) 35, 73 C 13,R (N S ) 166, 1988 CarswcllHC 556

(B.C.S.C.)—referred to

Northland Propei.ties Ltd., Re (1989), (sub no(11. Northland Prop(n ties I td. v Exc»lsior Lif( Insurance Co.

of Canada) 34 B.C.L.R, (2d) 122, (sub nom Noithland Pioperti»s Ltd. v. Fxcelsior I.if» Insurance Co. of
Canada) 73 C.B.R, (N.S,) 195, (sub nom. Northland Pioperties Lt(l. v, Excelsior Life insurance Co of
Canada) [1989]3 W.W.R. 363, 1989 CarswellBC 334 (B.C C.A,) —referred to

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), I C.B.R. (3d) 101, (sub nom. Elan Corp v

Coniisk»y) I O.R. (3d) 289, (sub nom, Elan Corp. v. Comislrey) 41 O.A.C 282, 1990 CarswcllOnt 139 (Ont.

C.A.) —considered

NsC Diesel Power Inc., Re (1990), 79 C.H R. (N S.) I, 97 N,S.R. (2d) 295, 258 A.P R. 295, 1990
CarswcIINS 33 (N.S T.D.)—referred to

Pacific Coastal Airlines Ltd. v, Air Canada (2001), 2001 HCSC 1721, 2001 CarswellHC 2943, 19 B,L,R.
(3d) 286 (B.C. S C.)—considered

Savage v. Amoco Acquisition Co. (1988), 59 Alta. L.R. (2d) 260, 68 C.B,R. (N.S.) 154, 40 B.L.R. 188, (sub

nom. Amoco Acquisition Co. v, Savage) 87 A.R. 321, 1988 CarswellAlta 291 (Alta. C.A,) —referred to

Sklar-Peppier Furniture Corp. v. Bank of Nova Scotia (1991), 8 C.B.R.(3d) 312, 86 D.L.R. (4th) 621, 1991

CarswellOnt 220 (Ont. Gen. Div.) —referred to

Sovereign Life Assurance Co. v. Dodd (1892), [1891-94]All L'.R. Rcp. 246, [1892] 2 Q H. 573 (Eng C.A )—considered
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Stelco Inc, Re (2005), 253 D.L.R (4th) 109, 75 0 R. (3d) 5, 2005 CarswcllOnt 1188, 2 B.L.R. (4th) 238, 9

C.B R. (5th) 135, 196 0 A.C 142 (Ont. C.A ) —referred to

Wellington Building Corp, Re (1934), 16 C.13.R.48, [1934] O.R. 653, [1934]4 D.L.R. 626, 1934 Carswel-

IOnt 103 (Ont S C.) —referred to

Woodward's Ltd., Re (1993), 20 C.13.R.(3d) 74, 84 13.C.L.R.(2d) 206, 1993 CarswcllBC 555 (B.C.S.C.)—
refcrrcd to

Statutes considered:

Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36

Generally —referred to

Joint Stock Companies Arrangements Acl, 1870 (33 & 34 Vict.), c. 104

G eneral 1y —re ferred to

ADDITIONAL REASONS to ludgmcnt reported at Stelco inc., Re (2005), 2005 CarswcllOnt 6510, 15 C.B.R.
(5th) 305 (Ont C A )

Blai r LA.:

Background

I This appeal arises out of the reorganization of'telco Inc., and related companies, pursuant to the Com-

panies'redito&s Arrangement Act ("CCAA").[FN I] Stelco has been in thc midst of this fractious process for

approximately twenty-one months. Justice Farley has been the supervising judge throughout.

2 Stelco has presented a Proposed Plan of Compromise or Arrangement to its creditors for their approval

Thc vote was scheduled for Tuesday, November 15, 2005. On Thursday, November 10, a group of creditors

known as the Informal Indcpcndcnt Converts'ommittee ("the Converts'ommittcc) sought an order from the

supervising judge, amongst other things, classifying the Subordinated Dcbcnture Holders whom they represent

as a separate class for voting purposes Justice Farley dismissed the motion. In the face of the pending vote, the

Converts'ommittee sought leave to appeal on Thursday afternoon (The courts were closed on Friday, Novem-

ber 11, for Remembrance Day). Roscnbcrg J.A. dealt with the matter and directed that the application for leave,

and if leave be granted, the appeal, be heard by a panel of this court on Monday, November 14, 2005.

3 This panel heard the application for leave and the appeal on Monday. We concluded that leave should be

granted, but that the appeal must be dismissed, and at the conclusion of argument —and in order to clarify mat-

ters so that the vote could procccd the following day —we issued a brief endorsement with our decision, but in-

dicating that more detailed reasons would follow.

4 The endorsement read as follows:

In our view, the appellants have not demonstrated a different legal interest from thc other unsecured credit-

ors vis a vis the debtor, nor any basis for setting aside the finding of Farley J, that there are no different

practical interests such that the appellants deserve a separate class. Wc see no legal error or error in prin-
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ciple in his exercise of discretion.

Leave to appeal is granted, but the appeal must therefore be dismissed. Because of the importance of the is-

sue for Ontario practice in this area, we propose to expand somewhat on these reasons in due course.

5 These are those expanded reasons.

Facts

6 Stelco's Proposed Plan is made to unsecured creditors only. It is not intended to affect the claims of se-

cured creditors.

7 The Converts'ommittee represents unsecured creditors who hold $90 million of convertible unsecured

subordinated debentures issued by Stelco pursuant to a Supplemental Trust Indenture dated January 21, 2002,

and duc in 2007, With interest, the claims of the Subordinated Debenture Holders now amount to approximately

$ 110 million Those claims are subordinated to approximately $328 million in favour of Senior Debt Holders In

addition, Stelco has unsecured trade debts totalling approximately, $228 million. In thc Proposed Plan, these

three groups of unsecured creditors —the Subordinated Debenture Holders (represented by the Converts'om-

mittee), the Senior Debt Holders, and the Trade Creditors —have all been included in thc same class for the

purposes of voting on thc Proposed Plan or any amended version of it

8 The Converts'ommittee takes issue with this, and sccks to have the Subordinated Debenture Holders

classified as a separate class of creditors for voting purposes They argue that their interests are different than

those of thc Bondholders and that creditors who do not have conmion interests should not be classified in the

same group for voting purposes. They submit, therefore, that the supervising judge erred in law in not granting

them a separate classification. In that regard, they rely upon this couit's decision in Nova Metal Products lne, v.

Comiskey (Trustee of) (1990), I O.R. (3d) 289 (Ont C.A.). They also argue that thc supervising judge was

wrong, on the facts contained in the record, in finding that the Subordinated Debenture Holders and the Bond-

holders did not have conflicting interests.

9 In making their argument about a different interest, thc appellants rely upon their status as subordinated

debt holders as shaped particularly by Articles 6.2 and 6.3 of the Supplemental Trust Indenture. In essence those

provisions reinforce the subordinated nature of their debt. They stipulate (a) that if the Subordinated Debenture

Holders receive any payment from Stelco, or any distribution from the assets of Stelco, before the Senior Debt is

fully paid, they are obliged to remit any such payment or distribution to the Senior Debt Holders until the latter

have been paid in full (Art. 6.2(3)), but (b) that no such payment or distribution by Stelco shall be deemed to

constitute a payment on the Subordinated Debenture Holders'ebt (Art 6.3), The parties refer to these prov&-

sions as the "Turnover Payment" provisions.

10 In short, although Stelco is obliged to pay both groups of creditors in full, as between the Subordinated

Debenture Holders and the Senior Debt Holders, the latter are entitled to be paid in full before thc former re-

ceive anything. The Supplemental Trust Indenture makes it clear that the provisions of Article 6 "are intended

solely for the purpose of defining the relative rights of [the Subordinated Debenture Holders] and the holders of

the Senior Debt" (Art. 6.3).

11 The appellants contend that the Turnover Payment provisions distinguish their interests from those of the

Subordinated Debenture Holders when it comes to voting on Stelco's Proposed Plan. They say that the Subordin-
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atcd Dcbcnturc Holders'nterest in maximizing the amounts to be made available to unsecured creditors ends

once they have received full recoveiy, in part as a result of the Turnover Payments that the Subordinated Deben-

ture Holders will be required to make from their portion of the funds. On the other hand, the Subordinated

Debenture Holders will have an interest in seeking more because their recovery, for practical purposes, will have

only begun once that point is reached.

12 The respondents submit, for their part, that the appellants are seeking a separate classification for a col-

lateral purpose, i.e., so that they will be able to veto the Proposed Plan, or at least threaten to veto it, unless they

are granted a benefit to which they are not entitled —thc elimination of their subordinated position by virtue of

the Turnover Payment provisions

13 Farley J. rejcctcd the appellants'rguments The thrust of his decision in this regard is found in para-

graphs 13 and 14 of his reasons:

[13] I would note as well that the primary and most significant attribute of the ConCom debt and that of the

BondCom debt/Senior Debt[FN2] plus the trade debt vis-a-vis Stelco is that it is all unsecured debt. Thus

absent valid reason to have separate classes it would bc reasonable, logical, rational and practical to have all

this unsecured debt in thc same class. Certainly that would avoid any unnecessary fragmentation —and in

this I.'espect 111ultiplicity of classes does not mean that that fragmentation starts only when there are many

classes Unless more than onc class is necessary, fragmentation would start at two classes. Fragmentation if

ncccssary, but not. necessarily fragmentation.

[14] Is it necessary to have morc than onc class? Firstly, it would not appear to me that as between Stelco

and the unsccurcd cicditors overall thcrc is any material distinction. Secondly, there would not appear to 111c

to be any confiscation of any rights (or the other side of thc coin any new imposition of obligations) upon

the holders ol'he ConCom debt. The subrogation issue was something which these holders assumed on the

issue of that debt Thirdly, I do not scc that there is a realistic conflict of interest. Each group of unsecured

creditors including thc ConCom debt holders and the BondCom debt holders has the same general interest

vis-a-vis Stelco, namely to extract from Stelco through the Plan the maximum value in thc sense of consid-

eration possible, That situation is not impacted for our purposes here in this motion by the possibility

that in a subsequent dispute between the ConCom holders and the BondCom holders there may be a differ-

cncc of opinion as to the variation of the consideration obtained.

14 We agree with his conclusion and see no basis to intcrfcrc with his findings in that regard.

The Leave Application

15 The principles to be applied by this court in determining whether leave to appeal should be granted to

someone dissatisfied with an order made in a CCAA proceeding are not in dispute. Leave is only sparingly gran-

ted in such matters because of their "real time" dynamic and because of the generally discretionary character un-

derlying many of the orders made by supervising judges in such proceedings, There must be serious and argu-

able grounds that arc of real and significant interest to the parties. The court has assessed this criterion on the

basis of a four-part test, namely,

a) whether the point on appeal is of significance to the practice;

b) whether the point is of significance to the action;
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c) whether the appeal is pritna facie meritorious or frivolous; and

d) whether the appeal will unduly hinder the progress of the action.

See Stelco Inc. (Re) (2005), 75 O.R. (3d) 5 (Ont. C.A.) at para. 24; Country Style Food Services Inc., Re,

[2002] O.J. No. 1377, 158 O.A.C. 30 (Ont. C.A. [In Chambers]) at para. 15; Canadian Airlines Corp, Re

(2000), 19 C B.R. (4th) 33 (Alta. C.A. [In Chambers]) at para. 7

16 Here, we granted leave to appeal because the proposed appeal raised an issue of significance to the prac-

tice, namely the nature of the "common interest" test to be applied by the courts for purposes of the classifica-

tion of creditors in CCAA proceedings. Although the law seems to have progressed in the lower courts along the

lines developed in Alberta, beginning with the decision of Paperny J. in Canadian Airlines Corp., Re (2000), 19

C.B.R (4th) 12 (Alta. Q.B ), this court has not dealt with the issue since its decision in Nova Metal Products

Inc. v. Comiskey (Trttstee of), supra, and the Converts'ommittee argues that the Alberta line of authorities is

contrary to Nova Metal Products Inc.

17 A brief further comment respecting thc leave process may be in order.

18 The court recognizes the i111portancc of its ability to react in a responsible and timely fashion to the ap-

pellate needs arising in the "real time" dynamics of CCAA rcstructurings. Often, as in the case of this restructur-

ing, they involve a significant public dilaiclision. For good policy reasons, however, appellate courts in Canada

—including this one — have developed relatively stringent parameters for thc granting of leave to appeal in

CCAA cases As noted, leave is only sparingly granted The parameters as set out in the authorities cited above

remain good law

19 Merely because a corporate restructurnig is a big one and money is no object to the participants in the

process, does not mean that the court will necessarily depart from the normal leave to appeal process that applies

to other cases. In granting leave to appeal in these circumstances, wc do not wish to be taken as supporting a no-

tion that thc fusion of leave applications with the hearing of the appeal in CCAA restructurings —particularly in

major ones such as this one involving Stelco —has become the practice. Where there is an urgency that a leave

application be expedited in the public interest, the court will do so in this area of the law as it does in other

areas. However, where what is involved is essentially an attempt to review a discretionary order made on the

facts of the case, in a tightly supervised process with which the judge is intimately familiar, the collapsed pro-

cess that was made available in this particular situation will not generally be afforded.

20 As these reasons demonstrate, however, the issues raised on this particular appeal, and the timing factor

involved, warranted the expedited procedure that was ordered by Justice Rosenberg.

The Appeal

No Error in Law or Principle

21 Everyone agrees that the classification of creditors for CCAA voting purposes is to be determined gener-

ally on the basis of a "commonality of interest" (or a "common interest") between creditors of thc same class.

Most analyses of this approach start with a reference to Sovereign Life Assurance Co. v, Dodd (1892), [1891-94]

All E,R. Rep. 246 (Eng. C.A.), which dealt with the classification of creditors for voting purposes in a wmding-

up proceeding. Two passages from the Judgments in that decision are frequently cited'
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At pp 249-250 Lord Esher said:

The Act provides that the persons to be summoned to the meeting, all of whom, it is to be observed, are

creditors, are persons who can bc divided into different classes, classes which the Act[FN3] recognizes,

though it does not define. The creditors, therefore, must be divided into different classes. What is the reason

for prescribing such a course? It is because the creditors composing the different classes have different in-

terests, and, therefore, if a different state of facts exists with respect to different creditors, which may affect

their minds and judgments differently, they must be separated into different classes.

At p. 251, Bowen L.J. stated.

The word "class" used in the statute is vague, and to find out what it means we must look at the general

scope of the section, which enables the court to order a meeting of a "class of creditors" to be summoned It

seems to me that we n1ust give such a meaning to the term 'class's will prevent the section being so worked

as to produce confiscation and injustice, and that we must confine its meaning to those persons whose rights

are not so dissimilar as to make it impossible for them to consult together with a view to their common in-

terest.

22 Thcsc views have bccn applied in the CCAA context. But what comprises those "not so dissimilar" rights

and what are the components of that "common interest" have been thc subject of debate and evolution over time,

It is clear that classification is a fact-driven exercise, dependent upon the circumstances of each particular case

Morcovcr, given thc nature of the CCAA process and the underlying flexibility of that process —a flexibility

which is its genius —there can bc no fixed rules that must apply in all cases.

23 In Canadian Anline» Corp&, Re (2000), 19 C,B.R, (4th) 12 (Alta. Q.B.), Paperny J. nonetheless extracted

'1 number of pnnciples to be considcrcd by the courts m dealing with the commonality of interest test. At para

31 she said:

In summary, the cases establish the following principles applicable to assessing commonality of interest:

1. Commonality of interest should be viewed based on the non-fragmentation test, not on an identity of
interest test;

2. The interests to be considered are the legal interests that a creditor holds qua creditor in relationship

to the debtor company prior to and under the plan as well as on liquidation.

3 The commonality of interests are to be viewed purposively, beanng in mind the object of the

C.C.C.A., namely to facilitate reorganizations if possible.

4. In placing a broad and purposive interpretation on the C.C.C.A., the court should be careful to resist

classification approaches that would potentially jeopardize viable plans.

5. Absent bad faith, the motivations of creditors to approve or disapprove [of the Plan] are irrelevant.

6. The requirement of creditors being able to consult together means being able to assess their legal en-

titlement as creditors before or after the plan in a similar manner.

24 In developing this summary of principles, Paperny J. considered a number of authorities from across
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Canada, including the following: Sklar-Peppier Furniture Corp. v. Bank of Nova Scotia (1991), 86 D.L.R. (4th)

621 (Ont Gen. Div.); Norcen Energy Resources Ltd. v Oakwood Pet&"oleums Ltd (1988), 72 C B.R. (N.S.) 20

(Alta. Q.B.); Fairview Industries Ltd., Re (1991), 11 C.B.R. (3d) 71 (N.S T.D.); Woodward's Ltd, Re (1993),

84 B.C.L.R. (2d) 206 (B.C. S.C.); Northland Properties Ltd, Re (1988), 73 C.B.R (N.S ) 166 (B C S C );

Northland Properties Ltd., Re (1989), 73 C.13.R. (N S.) 195 (B.C. C,A.); NsC Diesel Power Inc,, Re (1990), 79

C.B.R. (N.S.) I (N.S. T.D.); Savage v. Amoco Acquisition Co (1988), 68 C,B R (N S ) 154 (Alta C A.), (sz&b

nom. Amoco Acquisition Co. v, Savage), II'ellington Building Corp, Re (1934), 16 C H.R, 48 (Ont S.C.) Hcr

summarized principles were cited by the Alberta Court of Appeal, apparently with approval, in a subsequent Ca-

nadian Aii'lines Corp., Re decision. Canadian Airlines Corp,, Re (2000), 19 C.B.R. (4th) 33 (Alta. C.A. [In

Chambers]) at para. 27.

25 In the passage from his reasons cited above (paragraphs 13 and 14) the supervising judge in this case ap-

plied those principles. In our view he was correct in law in doing so.

26 We do not read the foregoing principles as being inconsistent with the earlier decision of this court in

Nova Metal Products Inc. i Coniiskey (T& ustee of). There thc court applied a common interest test in determin-

ing that the two creditors in question ought not to be grouped in thc same class of creditors for voting purposes

But the diffcnng interests in question werc not different legal interests as between thc two creditors; they were

different legal interests as between each of the creditors and the dcbtol'oillpzlliy. Onc creditor (thc Bank) held

first security over thc debtor company's receivables and thc other creditor (RoyNat) held second sccur&ty on

those assets; RoyNat, however, held first security over the debtor's building and realty, whcrcas thc Bank was

second in priority in relation to those assets. The two creditors had diffcrmg commercial interests in how the as-

sets should bc dealt with (it was in the interests of thc bank, with a smaller claim, to collect and retain the more

realizablc receivable assets, but in thc interests of RoyNat to preserve the cash flow and have the business sold

as a going concern). Those differing commercial interests were rooted in differing legal interests as between the

individual creditors and the debtor company, arising from the different security held. Because of thc size of its

claim, RoyNat would dominate any group that it was in, and Finlayson J.A. was of the view that RoyNat, as the

holder of second security, should not be able to override the Bank's legal interest as the first secured creditor

with respect to the receivables by virtue of its voting rights. On the basis that there was "no true community of

interest" between the secured creditors (p 259), given their different legal interests, he ordered that the Bank be

placed in a separate class for voting purposes

27 Nova Metal Products Inc, v. Comiskey (Trz&stee of) did not deal with the issue of whether creditors with

divergent interests as amongst themselves —as opposed to divergent legal interests vis-a-vis the debtor com-

pany —could be forced to vote as members of a common class. Nor did it apply an "identity of interest" test-
a test that has been rejected as too narrow and too likely to lead to excessive fragmentation: see Sklar-Peppier

Fu&.nit&&re Corp v, Bank of Nova Scotia, supra,); No&cen Lnergy Resoiirces Ltd. v Oakwood Petroleums Ltd.,

supra; Fairview Industries Lta', Re, supra, 8'oodward's Ltd., Re, szipra. In our view, there is nothing in the de-

cision in Nova Metal P&odzicts Inc. that is inconsistent with the evolutionary set of principles developed in the

Alberta jurisprudence and applied by the supervising judge here.

28 In addition to commonality of interest concerns, a court dealing with a classification of creditors issue

needs to be alert to concerns about the confiscation of legal rights and about avoiding what the parties have re-

ferred to as "a tyranny of the minority". Examples of the former include Nova Metal Pro&hicts Inc. v, Comislzey

(Trustee of) [FN4] and II'ellington Building Corp., Re, supra[FN5]. Examples of the latter include Sklar-Pepplei.

, supra[FN6] and Campeau Corp., Re (1991), 10 C.B.R, (3d) 100 (Ont. Gen. Div.)[FN7].
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29 Here, as noted earlier in these reasons, the respondents argue that the appellants are seeking a separate

classification in order to extract a benefit to which they are not entitled, namely a concession that the Turnover

Payment requirements of their subordinated position be extinguished by the Proposed Plan, thus avoiding their

obligation to transfer paylnents to thc Senior Debt Holders until they have been paid in full, and freeing up all of
the distribution thc appellants will receive from Stclco for payment on account of their own claims. On the other

hand, the appellants point to this conflict between the Subordinated Debenture Holders and the Senior Debt

Holders as cvidencc that they do not have a commonality of interest or the ability to consult together with a view

to whatever commonality of interest they may have vis-a-vis Stelco.

30 We agree with the line of authorities summarized in Canadian Airlines Corp,, Re and applied by the su-

pervising judge in this case which stipulate that the classification of creditors is determined by their legal rights

in relation to the debtor company, as opposed to their rights as creditors in relation to each other. To the extent

that other authorities at the trial level in other jurisdictions may suggest to the contrary —see, for example NsC

Diese/ Power inc, Re, supra —we prefer the Alberta approach,

31 There are good reasons for such an approach.

32 First, as the supervising judge noted, the CCAA itself is more compendiously styled "An act to facilitate

compiomises and arrangcmcnts between compames and their creditors". There is no mention of dealing with is-

sues that would change the nature of thc relationships as between the creditors themselves. As Tysoc J. noted in

Pacific Coastal Anline» Ltd v Air Canada, [2001] B.C.J.No 2580 (B.C.S.C.) at para. 24 (after referring to thc

full style of the legislat.ion):

IThe purpose of the CCAA proceeding] is not to deal with disputes between a creditor of a company and a

third party, cvcn if thc company was also involved in the sub)ect matter of the dispute. While issues

between thc debtol col11paliy and non-creditors are sometu11es dealt with in CCAA proceedings, it is not a

proper usc of a CCAA proceeding to determine disputes betwccn parties other than the debtor company.

33 In this particular case, thc supervising judge was very careful to say that nothing in his reasons should be

taken to determine or affect the relationship between the Subordinate Debenture Holders and the Senior Debt

Holders.

34 Secondly, it has long been recognized that creditors should be classified in accordance with their con-

tract rights, that is, according to their respective interests in the debtor company: see Stanley E. Edwards, "Reor-

ganizations Under thc Companies'reditors Arrangement Act" (1947) 25 Can. Bar. Rev. 587, at p. 602.

35 Finally, to hold the classification and voting process hostage to thc vagaries of a potentially infinite vari-

ety of disputes as between already disgruntled creditors who have been caught in thc maelstrom of a CCAA re-

structuring, runs the risk of hobbling that process unduly. It could lead to the very type of fragmentation and

multiplicity of discrete classes or sub-classes of classes that judges and legal writers have warned might well de-

feat the purpose of the Act: see Stanley Edwards, "Reorganizations under the Companies'reditors Arrange-

ment Act", supra; Ronald N. Robertson Q C., "Legal Problems on Reorganization of Major Financial and Com-

mercial Debtors", Canadian Bar Association —Ontario Continuing Legal Education, 5 Apnl 1983 at 19-21;
Norcen Energy Resources Lid. v, Oakwood Peiroleurns Ltd., supra, at para. 27; Northland Properties Ltd., Re,

supra; Sklar-Peppier, supra, H~oodward'» Lid,, Re, supra.

36 In the end, it is important to remember that classification of creditors, like most other things pertaining to
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the CCAA, must be crafted with the underlying purpose of the CCAA in mind, namely facilitation of the reor-

ganization of an insolvent company through the negotiation and approval of a plan of compromise or arrange-

ment between the debtor company and its creditors, so that the debtor company can continue to carry on its busi-

ness to the benefit of all concerned. As Paperny J. noted in Canadian Airlines Corp,, Re, "the Court should bc

careful to resist classification approaches that would potentially jeopardize viable Plans "

Discretion and Fact Finding

37 Having concluded that the supervising judge made no error in law or principle in his approach to thc

classification issue, we can find no error in his factual findings or in his exercise of discretion in determining

that the Subordinate Debenture Holders should remain in the same class as the Senior Debt Holders and Trade

Creditors in the circumstances of this case.

38 We agree that there is no material distinction between the legal rights of the Subordinated Debenture

Holders and those of the Senior Debt Holders vis-a-vis Stelco. Each is entitled to be paid the monies owing un-

der their respective debt contracts. The only difference is that thc former creditors are subordinated in interest to

the latter and have agreed to pay over to thc latter any portion of their recovery received until the Senior Debt

has been paid in full. As between the two groups of creditors, this merely reflects the very deal the Subordinated

Debenture Holders bought into when they purchased their subordinated debentures. For that reason, the super-

vising judge was also entitled to determine that this was not a case involving any confiscation of legal rights

39 Finally, the supervising judge's finding that there is no "realistic conflict of intcrcst" between thc credit-

ors is supported on the record. Each has thc same gcncral interest in relation to Stelco, namely to be paid under

their contracts, and to maximize the amount recoverable from thc debtor company through thc Plan negotiation

process. We do not accept thc argument that thc Senior Debt Holder's efforts will be moderated in some respect

because they will bc content to make their recovery on the backs of thc Subordinated Debenture Holders through

the Turnover Payment process. In order to carry the class, the Senior Debt Holders will require the support of

the Trade Creditors, whose interest is not affected by the subordination agreement, Thus the Senior Debt Hold-

ers will be required to support thc maximization approach

40 We need not deal with whether a realistic and genuine conflict of interest, produced by different legal

positions of creditors vis-a-vis each other, could ever warrant separate classes, as we arc satisfied that cvcn if it

could, this is not such a case.

Disposition

41 Accordingly, we would not interfere with the supervising judge's decision that the appellants had not

made out a case for a separate class. The appeal is therefore dismissed

Goudge LA.:

I agree.

Sharpe LA.;

I agree
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Application granted, appeal dismissed.

FN1 R.S.C. 1985, c. C-36, as amended

FN2 Farley J. uses the term "ConCom debt" to refer to the debt represented by the Converts'ommittee (i.e.,
that of the Subordinated Debenture Holders), and the term "BondCom debt" to refer to that of the Senior Debt

Holders,

FN3 Thc Joint Stock Companies Ar& nngement Act, 1870,

FN4 A second secured creditor with superior voting power was separated from a first secured creditor for voting

purposes, in order prevent the former from utilising its superior voting strength to adversely affect the latter's

prior sccunty position.

FN5 The court refused to allow subsequent mortgagees to vote in the same class as a first mortgagee because in

the circumstances thc subsequent mortgagees would be able to usc their voting power to destroy the priority

rights and security of thc fit st mortgagcc.

FN6 Borins J., as he then was, warned against thc dangers of "cxccssive fragmentation" and of creating "a spe-

cial class simply for the benefit of the opposing creditor, which would give that creditor the potential to exercise

an unwarranted degicc of power".

1"'N7 Montgomery J declined to giant a separate classification to a minority group of creditors who would use

that classification to extract benefits to which it was not otherwisc entitled.
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Bankruptcy and insolvency --- Companies'reditors Arrangement Act —Arrangements —Approval by court
—Miscellaneous

S brought application for various relief related to holding of meetings of creditors to consider three plans to re-

structure and distribute assets of Companies'reditors Arrangement Act ("CCAA") applicants, including applic-

ations for orders authorizing establishment of single class of creditors for each plan for purpose of considering

and voting on plan —Applications granted —There was no good reason to exclude secured lenders and note-

holdcrs fron1 single classification of voters in proposed plans, nor to create separate class for their votes-
Thcre were no matenal distinctions between claims of these two creditors and claims of remaining unsecured

creditors that were not more properly subject of sanction hearing, apart from deferred issue of whether secured

lenders were entitled to vote their entire guarantee clams —No rights of remainmg unsecured creditors were be-

ing confiscated by proposed classification, and no injustice arose, particularly given separate tabulation of votes

which enabled voice of remaining unsecured creditors to be heard and measured at sanction hearing —There

werc no conflicts of interest so over-riding as to make consultation impossible —While thcrc were differences

of intcrcst and treatment among affected creditors in class, these were issues that would be addressed at sanction

hearing —Approval of proposed classification in context of integrated plans was in accordance with spiiit and

purpose of CCAA

Cases considered by 8.E.Romaine J.:

Cainpea«Corp, Re (1991'I, 10 C,B R (3d) 100, 86 D I..R (4th) 570, 1991 CarswcllOnt 155 (Ont. Gcn.

Div.) —considered

Canadian Attune» Corp, Re (2000), 80 Alta. I..R. (3d) 213, 2000 ABCA 149, 2000 CarswellAlta 503, 19

C B R. (4th) 33, 261 A.R 120, 225 W.A.C. 120 (Alta. C.A. (In Chambers]) —considered

Canadian Airlines Corp, Re (2000), 2000 CarswcllAlta 919, [2000] 10 W.W.R. 314, 20 C.B.R.(4th) 46, 84

Alta. I .R (3d) 52, 9 H.L.R. (3d) 86, 2000 ABCA 238, 266 A R. 131, 228 W.A.C. 131 (Alta. C.A. [In
Chambers]) —followed

Canadian Airlines Corp., Re (2000), 88 Alta. L.R. (3d) 8, 2001 ABCA 9, 2000 CarswcllAlta 1556, [2001] 4

W. W,R. I, 277 A.R 179, 242 W A.C. 179 (Alta. C.A.) —referred to

Canadian Airlines Corp, Re (2001), 2001 CarswellAlta 888, 2001 CarswellAlta 889, 275 N.R. 386 (note),
293 A R. 351 (note), 257 W.A.C. 351 (note) (S.C.C.)—referred to

Norcen Energy Re»ource» Ltd. v, Oaiiwood Petroleum» Ltd. (1988), (1989] 2 W.W.R. 566, 72 C B R. (N.S.)
20, 64 Alta L.R (2d) 139, 1988 CarswellAlta 319 (Alta. Q.B.)—considered

San Francisco Gift» Ltd., Re (2004), 5 C.I3.R. (5th) 92, 42 Alta. L.R. (4th) 352, 2004 ABQB 705, 2004

CarswcllAlta 1241, 359 A.R. 71 (Alta. Q.B.) referred to

San Franci»co Gifts Ltd., Re (2004), 2004 A BCA 386, 2004 CarswellAlta 1607, 5 C.H.R. (5th) 300, 42 Alta

L.R. (4th) 371, 361 A.R. 220, 339 W A.C. 220 (Alta. C.A.) —considered

SemCanada Crude Co., Re (2009), 2009 CarswcllAlta 167, 2009 ABQB 90, 52 C.B.R. (5th) 131 (Alta.

Q.B.)—referred to
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Sklar-Pepp(er Furniture Corp. v. Bank ofNova Scotia (1991), 1991 CarswellOnt 220, 8 C.B.R, (3d) 312, 86

D.L.R. (4th) 621 (Ont. Gen. Div.) —considered

Stelco Inc,, Re (2005), 2005 CarswellOnt 6818, 204 O.A.C. 205, 78 O.R. (3d) 241, 261 D L.R. (4th) 368, 11

B L.R. (4th) 185, 15 C.B.R, (5th) 307 (Ont. C.A.) —considered

Woodivard's Ltd., Re (1993), 20 C.B R. (3d) 74, 84 B.C.L.R.(2d) 206, 1993 CarswellBC 555 (B.C.S.C.)—
considered

Statutes considered:

Bankruptcy Code, 11 U.S.C.

s. 503(b)(9) —referred to

Chapter 7 —referred to

Chapter 11 referred to

Cotnpnnies'reditors Arrangement Act, R.S C 1985, c. C-36

Generally —referred to

s. 6 —referred to

s. 11(1)—referred to

s. 22(2) [rcp. & sub, 2007, c. 36, s. 711—referred to

APPLICATION for orders authorizing establishment of single class of creditors for three plans to restructure

and distribute assets for purpose of considering and voting on plans.

B,E. Romaine L:

Introduction

1 Thc SemCanada Group applied for various relief related to the holding of meetings of creditors to con-

sider three plans to restructure and distribute assets of the CCAA applicants, including applications for orders

authorizing the establishment of a single class of creditors for each plan for the purpose of considering and vot-

ing on the plans I granted the applications, and these are my reasons

Relevant Facts

2 On July 22, 2008, SemCanada Crude Company ("SemCanada Crude" ) and SemCAMS ULC

("SemCAMS") were granted initial Orders pursuant to s, 11(1)of the Companies'reditors Arrangement Act,

R.S.C. 1985, c.C-36, as amended (the "CCAA").

3 On July 30, 2008, the CCAA proceedings of SemCAMS and SemCanada Crude and the bankruptcy pro-

ceedings of SemCanada Energy Company ("SemCanada Energy" ) A.E. Sharp Ltd. ("AES") and CEG Energy

Options, Inc. ("CEG")which had been commenced on July 24, 2008 were procedurally consolidated for the pur-
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pose of administrative convenience

4 In addition, CCAA protection was granted to two affiliated companies, 3191278 Nova Scotia Company
(A319") and 1380331 Alberta ULC ("138").SemCanada Energy, AES, CEG, 319 and 138 are collectively re-

ferred to as thc "SemCanada Energy Companies". The CCAA applicants are collectively referred to as the "Sem-

Canada Group".

5 On July 22, 2008, SemGroup L.P. and its direct and indirect subsidiaries m the United States (the "U.S.
Debtors" ) filed voluntary petitions to restructure under Chapter 11 of the U.S. Bankruptcy Code in the United

States Bankruptcy Court for the District of Delaware.

6 According to the second report of the Monitor, the financial problems of the SemGroup arose from a

failed trading strategy and the volatility of petroleum products prices, leading to material margin calls related to

large futures and options positions on the NYMEX and OTC markets, resulting in a scvcrc liquidity crisis. Sem-

Group's credit facilities were insufficient to accommodate its capital needs, and thc corporate group sought pro-

tection undci Chapter 11 and the CCAA

7 The ScmCanada Group are indirect, wholly-owned subsidiaries of SemGroup LP The Sen1Canada Group

Is comprised of thicc separate businesses

(a) ScmCanada Crude, a crude oil marketing and blending operation,

(b) thc ScmCanada Energy Companies, whose business was gas marketing, including thc purchase and

sale of gas to certain of its four subsidtanes as well as to SemCAMS; and

(c) SemCAMS, whose business consists of ownership intcrcsts in large gas processing facilities located

in Alberta, as well as agrccmcnts to operate thcsc facilitics.

8 ScmCrude, L.P. as U S. borrower and a predecessor company of SemCAMS as Canadian borrower, cer-

tain U.S. Se111Group cotporations and Bank of America as administrative agent for a syndicate of lenders (the
"Secured Lcnders") entered into a credit agreement in 2005 (the "Credit Agreement" ). The Credit Agreement

provides four different credit facilities. There are no advances outstanding with respect to the Canadian term

loan facility, but in excess of U.S. $2.9 billion is owing under the U.S. term loan facility, the working capital

loan facility and thc revolver loan.

9 Five of the SemCanada Group, including SemCanada Crude, SemCanada Energy and SemCAMS, have

provided a guarantee of all obligations under the Credit Agreement to the Secured Lenders, who rank as senior

secured Icndcrs, and under a US $600 million bond indenture issued by SemGroup. The guarantee is secured by

a security and pledge agreement (the "Security Agreement" ) signed by the five members of thc SemCanada

Group.

10 The SemCanada Energy Companies werc liquidated or have ceased operations and no longer have signi-

ficant ongoing operations. As a result of liquidation proceedings and the collection of outstanding accounts re-

ceivable, the SemCanada Energy Companies hold approximately $ 113 million in cash. An application to distrib-

ute that cash to the Secured Lenders was adjourned sine die on January 19, 2009: SemCanada Crude Co,, Re,
2009 ABQI3 90 (Alta. Q.B.).
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11 Originally, SemCAMS and SemCanada Crude proposed to restructure their businesses as stand-alone op-

erations without further affiliation with the U,S. Debtors and accordingly sought bids in a solicitation process

undertaken in early 2009. Unfortunately, no acceptable bids were received, It also became apparent that, as Scm-

Canada Crude's business was closely integrated with certain North Dakota transportation rights and assets

owned by the U,S, Debtors, restructuring SemCanada Crude's operations on a stand alone basis would be prob-

lematic. The SemCanada Group turned to the alternative of joining in the restructuring of the entire SemGroup

through concurrent and integrated plans of arrangement in both Canada and the United States

Summary of the U.S. and Canadian Plans

12 The U.S. and Canadian plans are complex and need not be described in their entirety in these reasons.

For the purpose of these reasons, the relevant aspects of the plans are as follows:

1. The disclosure statement relating to a joint plan of affiliated U.S. Debtors was approved for distribu-

tion to creditors by the U.S. Bankruptcy Court on July 21, 2009. Under the Chapter 11 process, mcct-

ings of creditors are not necessary. Voting takes place through a notice and balloting mechanism that

has been approved by the U S. Court and September 3, 2009 has been set as the voting deadline for ac-

ceptance or rejection of the U.S, plan.

2. The total distributable value of the SemGroup for the purpose of thc plans is expected to bc US $2,3

billion, consisting of US $965 million in cash, US $300 million in second lien term loan interests and

US $ 1.035 billion in new common stock and warrants of thc U.S, Debtors.

3. The SemCanada Group will contribute approximately US $ 161 million in availablc cash to the U S

plan and US $ 54 million is expected to bc received from SemCanada Crude relating to crude oil settle-

ments that will occur after the effective date of the plans, being cash received from prcpayments that

are outstanding on the implementation date which will be replaced with letters of credit or other post-

plan financing.

4. Approximately US $50 million will be retained by the corporate group for working capital and gener-

al corporate putposes, including for the post plan cash needs of SemCAMS and SemCanada Crude.

5. Certain U.S, causes of action will be contributed to a "litigation trust" and will be distributed through

the U.S. Plan, including to the Secured Lendcrs on their deficiency claims. No value has been placed on

the litigation trust by the U.S. Debtors. The Monitor reports that it is unable to make an informed as-

sessment of the value of the litigation trust assets as the trust is a complicated legal mechanism that will

likely require the expenditure of significant time and professional fees before there will be any recov-

ery.

6 The U S. plan contains a condition precedent that, on the effective date of the plan, the restructured

corporate group will enter into a US $500 million exit financing facility, which will apply to all post-

restructuring affiliates, including SemCAMS and SemCanada Crude, and which will allow the corpor-

ate group to re-enter the crude marketing business in the United States and to continue operations in

Canada.

7. It is expected that the Secured Lenders will receive cash, second lien term loan interests and equity in

priority to unsecured creditors on their secured guarantee claims of US $2.9 billion, which will leave
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them with a deficiency of approximately US $ 1.07 billion on the secured loans. The Secured Lcnders

are entitled under the U.S. Plan to a share in the litigation trust on their deficiency claim. If certain oth-

er classes of creditors do not vote to approve the U.S. plan, the Secured Lenders may also receive

equity of a value up to 4.53% of their deficiency, subject to other contingencies. The Monitor reports

that the Secured Lenders are thus estimated to recover approximately 57.1%of their estimated claims of

US $2.1 billion on secured working capital claims and 73.3% of their estimated claims of US $811 mil-

lion on secured revolver/term claims, The Monitor estimates that the Secured Lenders will recover no

value on their deficiency claims, assuming no reallocation of equity from other categories of debtors

and no value for the litigation trust.

8. The holders of thc US $600 million bonds (the "Noteholders") arc entitled to receive common shares

and warrants in the restructured corporate group, plus an interest in the litigation trust and certain trust-

ee fees, for an estimated recovery of 8.34% on their claims of US $610 million under the U.S. plan, as-

suming all classes of Noteholdcrs approve the plan and no value is given to the litigation trust. Depend-

ing on certain contingencies, the range of recovery is 0.44$ to 11.02% of their claim. Noteholders are

trcatcd more advantageously under the plans than general unsecured creditors in recognition that the

Senior Notes are jointly and severally guaranteed by 23 U.S. debtors and the Canadian debtors, while in

most instances only one ScmGroup debtor is liable with respect to each ordinary unsecured creditor In

addition, thc Notcholders have waived their inght to receive distributions under the Canadian plans.

9 IJndci thc U S. Plan, general unsecured creditors will receive common shares, warrants and an in-

terest in thc litigation trust. Depending on the Icvcl of approval, recovery levels will range from 0.08%

to 8 03% on claims of IJS $ 811 million. The Monitor reports that it expects recovery to general unse-

cured creditors under thc U,S. Plan to be 2.09% of their claim

10. Pursuant to section 503(b)(9) of the U.S. Bankruptcy Code, entities that provided goods to the U.S.

Debtors in the ordinary course of business that were received within 20 days of the filing of Chapter 11

proceedings are entitled to a prtonty claim that ranks above the claims of the Secured Lenders.

11. There are 3 Canadian plans. As the Secured Lenders will be entitled to some recovery in respect of

their deficiency claim and the Noteholders will be entitled to some recovery on their unsecured claim

under the U.S. Plan, the Secured Lenders and the Noteholders are deemed to have waived their rights to

any additional recovery under the Canadian plans for the most part. However, thc votes of the Secured

Lendcrs and the Noteholders entitled to vote on the U.S. Plan are deemed to be votes for thc purpose of

the Canadian plans, both with respect to numbers of parties and value of claims, and are to be included

in the single class of "Affected Creditors" entitled to vote on the Canadian plans. Originally, the Cana-

dian plans provided that the value attributablc to the Secured Lendcrs'otes would be based on thc full

amount of their guarantee claim, approximately US $2.9 billion, and not only on their deficiency claim

of approximately US $ 1.07 billion. Thus, the aggregate value of the Secured Lendcrs'oting claims

would be:

a) US $2.939 billion for the SemCAMS plan,

b) US $2.939 billion less C $ 145 million for the SemCanada Crude plan, recognizing that the Se-

cured Lenders would be entitled to receive C $ 145 million in respect of a negotiated Lenders'e-

cured Clams under the SemCanada Crude plan; and
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c) US $2 939 billion less C $ 108 million for the SemCanada Energy plan, recognizing that the Se-

cured Lenders will receive that amount in respect of a negotiated Lenders'ecured Claim under the

SemCanada Energy plan.

At the conclusion of the classification hearing, the CCAA applicants proposed a revision to the pro-

posed orders which stipulates that, if the approval of a plan by the creditors would be determined by thc

portion of the votes cast by the Secured Lenders that represents an amount of indebtedness that is great-

er than their estimated aggregate deficiency after taking into consideration the payments they are to re-

ceive under the U.S. plan and the Canadian plans, the Court shall determine whether thc voting claim of

the Secured Lenders should be limited to their estimated deficiency claim

12. Only "Ordinary Creditors" receive any distribution under the Canadian Plans Ordinary Creditors

are defined as creditors holding "Affected Claims" other than the Secured Lenders, Noteholders, CCAA

applicants and U.S, Debtors. Each plan provides that the Affected Creditors of the CCAA applicant will

vote at the Creditors'ccting as a single class.

13. The SemCAMS plan will be funded by a cash advance from ScmCanada Crude and establishes two

pools of cash. One pool will fund the full amount of secured claims which have not been paid prior to

thc implementation date of the plan up to thc realizable value of the property secured, and the other

pool will fund distributions to ordinary unsecured creditors. Ordinary unsecured creditors will rcceivc

cash subject to a maximum total payment of 4"lo of their proven claims. The Monitor cstimatep that thc

distribution will equal 4'/o of claims unless claims in excess of the current highest estimate are estab-

lished

14, Thc SemCanada Crude plan also establishes two pools of cash, onc for secured claims and one for

ordinary unsecured creditors. Again, the distribution to ordinary unsecured creditors is estimated to be

4/o of claims unless claims in excess of the current highest estimate against SemCanada Crude are es-

tablished.

15 Any cash remaining in SemCanada Crude after deducting amounts necessary to fund thc above-

noted payments to secured and unsecured ordinary creditors of SemCAMS and SemCanada Crude, un-

affected claims and administrative costs, less a reserve for disputed claims, will be paid to the Secured

Lenders through the U.S, plan as part of the payment on secured debt.

16. The SemCanada Energy distribution plan is funded from the cash received from the liquidation of
the assets of the companies It also establishes two pools of cash, one of which will bc used to pay se-

cured ordinary creditors and a one of which will be used to pay cash distributions to ordinary unsecured

creditors. The Monitor estimates that the distribution to ordinary unsecured creditors will be in the

range of 2.16'lo to 2.27'lo of their claims, unless claims in excess of the current maximum estimate are

established. Any amounts outstanding after payment of these claims, unaffected claims and administra-

tion costs will be paid to the Secured Lenders. The proposed lower amount of recovery is stated to be in

recognition of the fact that the SemCanada Energy Companies have been liquidated and have no going

concern value.

17. As this summary mdicates, the U.S. Plan and the Canadian plans are closely integrated and econom-

ically interdependent. Each of the plans requires that the other plans be approved by the requisite num-

ber of creditors and implemented on the same date in order to become effective. The receipt of at least
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$ 160 million from the SemCanada Group is a condition precedent to the implementation of the U.S.

Plan.

18. The Monitor reports that the SemCanada Group has indicated that there is no viable option to the

proposed plans and that a formal liquidation under bankruptcy legislation would provide a lower recov-

ery to creditors, The Monitor notes that the rationale for thc treatment of thc Secured Lenders and the

ordinary unsecured creditors under the plans is that the Secured Lenders have valid and enforceable se-

cured claims, and that, in the event of the liquidation of the Canadian companies, the Secured Lenders

would be entitled to all proceeds, resulting in no recovery to ordinary creditors. Therefore, reports the

Monitor, the CCAA plans are considered to bc better than the alternative of a liquidation The Secured

Lenders denve some benefit fiom thc plans through the preservation of the going concern value of

ScmCAMS and SemCanada Crude and by having a prompt distribution of funds held by the Sem-

Canada Energy Companies

19. Thc Monitor notes that the distnbution to thc SemGroup unsecured creditors under the U.S. plan is

viewed as better than a liquidation, and that, therefore, given thc effect of the U.S. Bankruptcy Code's

"cram-down" provisions, it is likely that the U.S. plan will bc confirmed. The Monitor comments that

thc proposed distribution to ordinary unsecured creditors under the CCAA plans is considered to bc fair

as it is comparable to and potentially slightly morc favourable than thc distributions being made to the

U S ordinaiy unsccurcd creditors

Positions of Various Parties

13 Thc ScmCanada Group applied for orders

a) accepting the filing of, in thc case of SemCAMS and SemCanada Crude, proposed plans of arrange-

mcnt and compromise, and in the case of SemCanada Energy, a proposed plan of distribution;

b) authonztng the calling and holding of meetings of the Canadian creditors of these three CCAA ap-

plicants;

c) authorizing the establishment of a single class of creditors for each plan for the purpose of consider-

ing and voting on the plans;

d) approving procedures with respect to the calhng and conduct of such meetings; and

e) other non-contentious enabling relief.

14 Certain unsecured creditors of the applicants objected to the proposed classification of creditors, submit-

ting that the Secured Lenders should not be allowed a vote in the same class as the unsecured creditors either

with respect to the secured portion of their overall claim or any deficiency in their claims that would remain un-

paid, and that the Noteholders should not be allowed a vote in the same class as thc rest of the unsecured credit-

ors

15 As noted previously, the CCAA applicants proposed a revision to thc proposed orders at the conclusion

of the classification hearing which would allow the Court to consider whether the voting claim of the Secured
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Lenders should be limited to their estimated deficiency claim. The objecting creditors continued to oblect to thc

proposed classification, even if eligible votes were limited to the deficiency claim of the Secured Lcnders,

Analysis

16 Section 6 of the CCAA provides that, where a majority in number representing two-thirds in value of
"the creditors or class of creditors, as the case may be" vote in favour of a plan of arrangement or compromise at

a meeting or meetings, the plan of arrangement may be sanctioned by the Court. There is little by way of specif-

ic statutory guidance on the issue of classification of claims, leaving the development of this issue in the CCAA

process to case law, Prior decisions have recognized that the starting point in determining classification is the

statute itself and the primary purpose of the statute is to facilitate thc reorganization of insolvent companies; Pa-

perny, J, in Canadian Airlines Corp,, Re (2000), 20 C B.R. (4th) 46 (Alta C,A. [In Chambers]), leave to appeal

rcfuscd (2000), 20 C.B.R. (4th) 46 (Alta C.A. [In Chambers]), affirmed [2001] 4 W.W,R. 1 (Alta C A.), leave

to appeal to SCC refused [2001] S.C.C,A. No. 60 (S.C.C.)at para, 14. As first noted by Forsyth, J, in Norcen

Energy Resources Ltd, v Oalnvood Petroleums Ltd. (1988), 72 C.B.R (N S.) 20, 64 Alta L R. (2d) 139, [1989]
2 W.W.R. 566 (Alta. Q.B.) at page 28, and often repeated in classification decisions since, "this factor must be

given due consideration at every stage of thc process, including the classification of creditors..."

17 Classification is a key issue in CCAA proceedings, as a proposed plan must achieve the requisite level of
creditor support in order to proceed to the stage of a sanction hearing The CCAA debtor seeks to frame a class

or classes in order to ensure that the plan rcccives the maximum level of support Creditors have an interest in

classifications that would allow them enhanced bargaining power in the negotiation of the plan, and creditors ag-

grieved by the process may seek to ensure that classification will give them an effective veto (sce Rescue 7he

Companies'reditors Ai.rangeinent Act, Janis P Sarra, 2007 cd. Thomson Carswcll at page 234). Case law has

dcvcloped from the comments of the British Columbia Court in II'oodward's Ltd., Re (1993), 84 H.C.L.R. (2d)
206 (B,C S.C.) warning against the danger of fragmenting the voting process unnecessarily, through the ident&-

fication of principles applicable to thc concept of "commonality of interest" articulated in Canadian Aiiliiies

Cot p., Re and elaborated further in Alberta in San Francisco Gifts Ltd., Re, 2004 CarswcllAlta 1241, [2004] A J.
No 1062 (Alta. Q.B.), leave to appeal refused (2004), 5 C.B.R.(5th) 300 (Alta. C,A.)

18 The parties in this case agree that "commonality of interest" is the kcy consideration in determining

whether the proposed classification is appropriate, but disagree on whether the plans as proposed with their

single class of voters meet that requirement It is clear that classification is a fact-driven inquiry, and that thc

principles sct out in the case law, while useful in considering whether commonality of interest has bccn achieved

by the proposed classification, should not be applied rigidly; Canadian Airlines Corp, Re at para. 18; San Fran-

cisc.o Gifts Ltd., Re at para. 12; Stelco inc., Re (2005), 15 C B,R, (5th) 307 (Ont. C,A ) at para. 22.

19 Although there are no fixed rules, thc principles set out by Paperny, J. in para, 31 of Canadian Airlines

Corp., Re provide a useful structure for discussion of whether to the proposed classification is appropriate:

L Commonality of interest should be viewed based on the non-fragmentation test, not on the identity of in-

terest test.

20 Under the now-rejected "identity of interest" test, all members of the class had to have identical interests.

Under the non-fragmentation test, interests need not be identical. The interests of the creditors in the class need

only be sufficiently similar to allow them to vote with a common interest: H~oodward's Ltd, Re at para 8.
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21 The objecting creditors submit that the creation of two classes rather than one cannot be considered to be

fragmentation. Thc issue, however, is not the number of classes, but the effect that fragmentation of classes may

have on the ability to achieve a viable reorganization. As noted by Farley, J. in para. 13 of his reasons relating to

the classification of creditors in 5telco l»c,, Re, as endorsed by thc Ontario Court of Appeal:

...absent valid reason to have separate classes it would be reasonable, logical, rational and practical to have

all this unsecured debt in the same class. Certainly that would avoid fragmentation — and in this respect mul-

tiplicity of classes does not mean that fragmentation starts only when there are many classes, Unless more

than one class is necessary, fragmentation would start at two classes. Fragmentation if necessary, but not ne-

cessarily fragmentation.

2. The interests to be considered are tlze legal interests that a creditor holrls qua creditor in relationship to the

debtor company prior to and under the plan as well as on liquidation.

22 The classification of creditors is viewed with respect to the legal rights they hold in relation to the debtor

company in the context of the proposed plan, as opposed to their rights as creditors in relation to each other:

IIoodwa& d's l.td,, Re at para. 27, 29, Stelco inc, Re at para 30. In the proposed single classification, thc rights

of thc creditors in the class against the debtor companies are unsecured (other than the proposed votes attnbut-

ablc to thc sccurcd portion ol thc debt of the Secured Lenders, which will be discussed separately).

23 With respect to the Secured I.endcrs'eficiency claim, there is a clear precedent for permitting a secured

creditor to vote a substantial deficiency claln1 as part of the unsecured class: Campemr Corp, Re (1991), 10

C,B,R. (3d) 100 (Ont. Gen. Div ), Ca&india»,~&rh&zes Corp, R», supia

24 The classification issues in the Ca»ipeau Coii&., Re restructuring were similar to the present issues In

Ca&»peazz Corp, Re, a secured creditor, Olympia & York, was included in the class of unsecured creditors for

the deficiency in its secured claim, which represented approximately 88% of the value of the unsecured class.

The Court reJected the submission that the legal interests of Olympia & York were different from other unse-

cured creditors in the class Montgomery, J. noted at para. 16 that Olympic & York's involvement in the negoti-

ation of thc plan was necessary and appropnatc given that the size of its claims would allow it a veto no 111attcr

how thc classes were constituted and that its co-operation was necessary for the success of both thc U S. and Ca-

nadian plans,

25 In the sal11e way, thc size and scope of the Secured Lenders claim makes their participation in the negoti-

ation and endorsement of the proposed plans essential. That participation does not disqualify them from a vote

in the process, nor necessitate their isolation in a special class While under the integrated plans, the Secured

Lenders will receive a different kmd of distribution on their unsecured deficiency claim (a share of the litigation

trust), that is an issue of fairness for the sanction hearing and does not warrant the establishment of a separate

class.

26 The interests of the Noteholders are unsecured. While it is true that under the integrated plans, the Note-

holders would be entitled to a higher share of the distribution of assets than ordinary unsecured creditors, the ra-

tionale for such difference in treatment relates to the multiplicity of debtor companies that are indebted to the

Notcholders, as compared to the position of the ordinary unsecured creditors. That difference, while it may be

subject to submissions at the sanction hearing, is an issue of fairness, and not a difference material enough to

warrant a separate class for the Noteholdcrs in this case. A separate class for the Notcholders would only be ne-

cessary if, after considering all the relevant factors, it appeared that this difference would preclude reasonable
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consultation among the creditors of the class San F&.ancisco G&jls Ltd, Re at para. 24.

27 The question arises whether the fact that the Secured Lcnders and the Noteholdcrs have waived their

rights to recover under the Canadian plans should result in either the requirement of separate classes or the for-

feiture of their right to vote on the Canadian plans at all.

28 This is a unique case: a cross-border restructuring with separate but integrated and interdependent plans

that are designed to comply with the restructuring legislation of two jurisdictions. As the applicants point out,

the co-ordinated structure of the plans is designed to ensure that the Secured Lenders and the Noteholders re-

ceive sufficient rccovcries under the U,S. plan to justify the sacrifices in recovery that result from their waiver

of distributions under the Canadian plans. In considering the context of the proposed classification, it would be

unrealistic and artificial to consider the Canadian plans in isolation, without regard to the commercial outcome

to the creditors resulting from the implementation of the plans in both jurisdictions. Thus, the fact that the distri-

butions to Secured Lenders and Noteholders will take place through the operation of the U S plan, and that thc

effective working of the plans require them to waive their rights to rcccivc distributions under the Canadian

plans does not deprive them of the right to an effective voice in the consideration of the Canadian plans through

a meaningful vote.

29 It is not sufficient to say that thc Secured Lenders and the Notcholders have a vote in thc U.S plans, The

"cram down" power which exists under Chapter 11 of thc U.S. Bankruptcy Code includes a "best interests test"

that requires that if a class of holders of impaired claims rejects the plan, they can bc "crammed down" and their

claims will bc satisfied if they receive property of a value that is not less than the value that thc class would rc-

ccivc oi retain if the debtor were liquidated under Chapter 7 of thc U.S. Bankruptcy Code. Thus, the votes avail-

able to the Secured Lenders and the Notcholdcrs with respect to their claims under the U S. Plan do not give

them the right available to creditors under Canadian restructuring law to vote on whether a proposed plan should

proceed to the next step of a sanction hearing There is no reason to deprive thc Secured Lendcrs and the Note-

holders of that right as creditors of the Canadian debtors, even if the distributions they would bc entitled to flow

through the U.S. plan, The question becomes, then, whether that right should be exercised in a class with other

unsecured creditors as proposed or in a separate class.

30 It is noteworthy that the proposed single classification does not have the effect of confiscating the legal

rights of any of the unsecured creditors, or adversely affecting any existing security position. It is in fact argu-

able that seeking to exclude the Sccurcd Lenders and the Noteholdcrs from the class prejudices these similarly-

placed creditors by denying them a meaningful voice in the approval or rejection of the plans in Canada.

31 A number of cases suggest that the Court should also consider the rights of the parties in liquidation in

determining whether a proposed classification is appropriate: II'oodward's Lt&i., Re at para. 14; San Frar&cisco

Gifts Ltd., Re at para. 12.

32 Under a liquidation scenario, the Secured Lenders would be entitled to nearly all of the proceeds of the

liquidated corporate group, other than the relatively few secured claims that have priority, This suggests that the

Secured Lenders are entitled to a meaningful vote with respect to both the U.S. plan and the Canadian plans.

3, The commonality of interests is to be viewed purposively, bearing in mind the obj ect of the CCAA, namely

to facilitate organizations ifpossible.

4. In placing a broad and purposive interpretation on the CCAA, tlze Court should be careful to resist classi-
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fication approaches that would potentially jeopardize viable plans.

33 The Ontario Court of Appeal in Stelco l»c., Re cautioned that, in addition to considering commonality of
interest issues, the court in a classification application should be alert to concerns about thc confiscation of legal

rights and should avoid "a tyranny of the mlnonty", citing the comments of Borins, J. in Sklar-Peppier Furniture

Corp. v Bank of Nova Scot~a (1991), 86 D.L.R. (4th) 621 (Ont. Gen. Div.), where he warned against creating "a

special class simply for the bcncfit of thc opposing creditor, which would give that creditor the potential to exer-

cise an unwarranted degree of power" Stelco inc., Re at para 28.

34 Excludmg of the Secured Lenders and the Noteholdcrs from the proposed single class would allow the

objecting creditors to influence the voting process to a degree not warranted by their status. It is true that if the

Secured Lenders and the Noteholders are not excluded from the class, even if only the votes related to the Se-

cured Lenders'eficiency claim are tabulated, the positive vote will likely be enough to allow the proposed

plans to procccd to a sanction hearing. It is also true that the Secured Lenders and the Noteholders may have

been part of thc negotiations that led to the proposed plans. Neither of those factors standmg alone is sufficient

to warrant a separate class unless rights arc being confiscated or the classification creates an injustice.

35 The structure of the classification as proposed creates in effect what was imposed by the Court in Cana-

diu» A«lines Corp,, Re, a method of allowing the "voice" of ordinary unsecured creditors to bc heard without

thc ncccssity of a separate classification, thus permitting rather than ruling out the possibility that the plans

lnight procccd to a sanction hearing Given that the votes of the Secured Lendcrs and the Notcholders on thc

U.S. plan will be deemed to bc votes of those creditors on thc Canadian plans, there will be perforce a separate

tabulation of those votes from thc votes of the remaining unsecured creditors. In accordance with thc ievision to

the plans made at the end of thc classification hearing, there will be a separate tabulation of the votes of the Se-

cured Lenders relating to the secured portion of thc» claims and the votes relating to thc unsecured deficiency.

36 The situation in this classification dispute is essentially the same as that which faced Papcrny, J. in Ca-

nadian Airlines Corp, Re. Fragmenting the classification prior to the vote raises thc possibility that the plans

may not reach the stage of a sanction heanng where fairness issues can bc fully canvassed. This would be con-

trary to the purpose of the CCAA. This is particularly an issue recognizing that the U.S. plan and the Canadian

plans must all bc approved in order for any one of them to be implemented. Conrad, J.A. in denying leave to ap-

peal in San Francisco Gifts Ltd., Re, 2004 ABCA 386 (Alta. C.A.) at para. 9 noted that the right to vote in a sep-

arate class and thereby defeat a proposed plan of arrangement is the statutory protection provided to the different

classes of creditors, and thus must be determined reasonably at the classification stage. However, she also noted

that "it is important to carefully examine classes with a view of protecting against injustice": para. 10. In this

case, the goals of preventing confiscation of rights and protectmg against injustice favour the proposed single

classification.

37 This is the "pragmatic" factor referred to in Canipeau Cot p., Re at para. 21.The CCAA judge must keep

in mind the interests of all stakeholders in rcvicwing the proposed classification, as in any step in the process. If
a classification prevents the danger of a veto of a plan that promises some better return to creditors than the al-

ternative of a liquidating insolvency, it should not be interfered with absent good reason. The classification hear-

ing is not the only avenue of relief for aggrieved creditors. If a plan received the minimum required level of ap-

proval by vote of creditors, it must still be approved at a hearing where issues of fairness must be addressed.

5. Absent bad faith, the motivations of the creditors to approve or disapprove /of the Planj are irrelevant.
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38 As noted in Canadian Airlines Corp., Re at para. 35, fragmenting a class because of an alleged confhct

of interest not based on legal rights is an error, The issue of the motivation of a party to vote for or against a

plan is an issue for the fairness hearing There is no doubt that the various affected creditors in the proposed

single class may have differing financial or strategic interests To recognize such differences at the classification

stage, unless the proposed classification confiscates rights, results in an injustice or creates a situation where

meaningful consultation is impossible, would lead to the type of fragmentation that may jeopardize the CCAA

process and be counter-productive to the legislative intent to facilitate viable reorganizations.

6, The requirement of creditors being able to consult together means being able to assess their legal entitle-

tnent as creditors before or after the plan in a similar manner.

39 The issue of meaningful consultation was addressed by both the supervising justice and the Court of Ap-

peal in 5'a» Francisco CJijls I.td., Re. In that case, Topolniski, J. noted that two corporate insiders that the pro-

posed plan had included in the classification of affected creditors held claims that were uncompromised by thc

plan, that they gave up nothing, and that it "stretches the imagination to think other creditors in the class could

have lncaningful consultation [with thcmj about the Plan" para. 49. Hcr decision to place these parties in a sep-

arate class was confirmed by the Court of Appeal, which commented that Topolniski, J, was "absolutely correct"

to find no ability to consult "between shareholders whose debts would not be cancelled and other unsecured

creditors whose debts would be". para 14

40 That is not thc situation here. The deficiency claims of thc Secured Lendcrs and the unsecured claims of

the Notcholdcrs are being compromised in the U S. plan, iuid there is nothing to block consultations among af-

fected creditors on thc basis of dissiiriilarity of legal interests While there arc differences in thc proposed distri-

butions on the unsecured claims, they are not so major that they would preclude consultation

41 The objecting creditors point to statements made by counsel for the Secured Lenders during the classific-

ation application about thc alternatives to approval of the plans, which they submit indicates the impossibility of

consultation. These comments were made in the context of advocacy on behalf of thc proposed classification,

and I do not take them as a clear statement by the Secured Lenders that they would refuse to consult with the

other creditors

Secured Portion of Secured Lenders'laim

42 The CCAA applicants and the Secured Lenders submit that it would be unfair and inappropriate to limit

the votes of the Secured Lenders in the Canadian plans to the amount of the deficiency in their secured claim,

rather than the entire amount owing under the guarantee. They argue that, by endorsing the plans, thc Secured

Lenders have in effect elected to treat their entire claim under the guarantee as unsecured with respect to the Ca-

nadian plans, except for relatively small negotiated secured claims under the SemCanada Crude plan and the

SemCanada Energy plan. They also submit that the fact that under bankruptcy law, a creditor of a bankrupt debt-

or is entitled to prove for the full amount of its debt in the estates of both the debtor and a bankrupt guarantor of

thc debt justifies granting thc Secured Lenders the right to vote the full amount of thc guarantee claim, even if

part of the claim is to be recovered through the U.S. plan, as long as they do not actually recover more than 100

cents on the dollar

43 It became apparent during the course of the classification hearing that it may not matter whether the

plans are approved by the requisite number of creditors and value of their claims if the Secured Lenders are only

entitled to vote the deficiency portion of their claims or the full amount of their claims. It was this that led to the

2012 Thomson Reuters. No Claim to Orig, Govt. Works



Page 14

2009 CarswellAlta 1269, 2009 ABQB 490, [2009] A,W.L.D. 3785, 57 C.B.R.(5th) 205, 479 A.R. 318

revision in the language of the voting provisions of the plans. I defer a decision on the question of whether or

not the Secured Lcndcrs arc entitled to vote the entire amount of their guarantee claims until after the vote has

been conducted and thc votes scparatcly tabulated as directed As noted by the Court of Appeal in Canadian Air-

lines Corp, Re (2000), 19 C 13 R (4th) 33 (Alta. C.A. [In Chambers]) at para. 39, such a deferral of a voting is-

sue is not an error of law and is in fact consistent with the purpose of the CCAA

Recent Amendments

44 Thc following amcndmcnt to thc CCAA that has been proclaimed in effect from September 18, 2009 sets

out certain factors that may bc considered in approving a classification for voting purposes:

22.2 (2)Factors — For the purpose of subsection (I), creditors may be included in the same class if their in-

terests or rights are sufficiently similar to give them a commonality of interest, taking into account:

(a) thc nature of thc debts, liabilities or obligations giving rise to their claims;

(b) thc nature and rank of any security in respect of their claims,

(c) the remedies available to the creditors in the abscncc of the compromise or arrangement being sanc-

tioned, and the extent to which the creditors would iccover their claims by exercising those remedies;

and

(d) any further criteria, consistent with those set out in paragraphs (a) to (c), that are prescnbcd. (R S.C.
2005, c 47, s. 131, amcndcd R,S C 2007, 13ill C -12, c.36, s.71)

45 These factors do not change in any matcnal way the factors that have been identified in the case law and

discussed in thcsc reasons nor would they have a matcnal effect on the consideration of the proposed classifica-

tion in this case.

Creditors with Claims in Process

46 Two creditors advised that, because their claims of secured status had not yet been resolved with the ap-

plicants and the Monitor, they were not in a position to evaluate whether or not to object to thc proposed classi-

fication. The plans were revised to ensure that the votes of creditors whose status as secured creditors remains

unresolved until after the meetings of creditors be recorded with votes of creditors with disputed claims and re-

ported to the Court by the Monitor if these votes affect the approval or non-approval of the plan in question.

Conclusion

47 In summary, I have concluded that there is no good reason to exclude the Secured Lenders and the Note-

holders from the single classification of voters in the proposed plans, nor to create a separate class for their

votes. There are no matcnal distinctions between the claims of these two creditors and the claims of thc remain-

ing unsecured creditors that are not more properly the subject of the sanction hearing, apart from the dcfcrred is-

sue of whether the Secured Lenders are entitled to vote their entire guarantee claim. No rights of the remaining

unsecured creditors are being confiscated by the proposed classification, and no injustice arises, particularly giv-

en the separate tabulation of votes which enables thc voice of the remaming unsecured creditors to be heard and

measured at the sanction hearing. There are no conflicts of interest so over-nding as to make consultation im-
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possible. While there are differences of interests and treatment among the affected creditors in the class, these

are issues that will be addressed at the sanction hearing. Approval of the proposed classification in the context of
the integrated plans is in accordance with the spirit and purpose of the CCAA,

Appttoattons granted.

END OF DOCUMENT
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fraud

The definition of fraud in a corporate context in the common law of Canada starts with the proposition that it must be
made (I) knowingly; (2) without belief in its truth; (3) recklessly, careless whether it be true or false... It is my under-

standing that while expressed somewhat differently, the above-noted ingredients form the basis of fraud claims in the

civil law of Quebec, although there are differences.

APPLICATION for approval of Plan of Compromise and Arrangcmcnt under Companies'reditors Arrangement Act to
address liquidity crisis in market for Asset Backed Commercial Paper.
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C. Campbell J.:

I This decision follows a sanction hearing in parts in which applicants sought approval of a Plan under the Compan-

ies Creditors Arrangement Act ("CCAA.") Approval of the Plan as filed and voted on by Noteholders was opposed by a

number of corporate and individual Noteholders, principally on the basis that this Court does not have the jurisdiction

under the CCAA or if it does should not exercise discretion to approve third party releases.

History of Proceedings

2 On Monday, March 17, 2008, two Orders werc granted. The first, an Initial Order on essentially an ex parte basis

and in a form that has become familiar to insolvency practitioners, granted a stay of proceedings, a limitation of nghts

and remedies, the appointment of a Monitor and for service and notice of thc Order.

3 The second Order made dated March 17, 2008 provided for a meeting of Noteholders and notice thereof, including

the sending of what by then had become the Amended Plan of Compromise and Arrangement. Reasons for Decision were

issued on April 8, 2008 elaborating on the basis of the Initial Order.

4 No appeal was taken from either of the Orders of March 17, 2008. Indeed, on the return of a motion made on Apnl

23, 2008 by certain Noteholders (the moving paiues) to adjourn the meeting then scheduled for and held on April 25,

2008, no challenge was made to thc Initial Order.

5 Information was sought and provided on the issue ol classification of Notcholders. The thrust of the Motions was

and has been the validity of the rclcases of various parties provided for in the Plan,

6 The cornerstone to the material filed in support of the Initial Order was the affidavit of Purdy Crawford, O.C.,

Q.C., Chairman of the Applicant Pan Canadian Investors Committee. There has been no challenge to Mr. Crawford's de-

scription of the Asset Backed Commercial Paper ("ABCP") market or in general terms thc circumstances that lcd up to

the liquidity crisis that occurred in the week of August 13, 2007, or to the formation of the Plan now before the Court.

7 The unchallenged evidence of Mr. Crawford with respect to the nature of thc ABCP market and to the develop-

ment of the Plan is a necessary part of the consideration of the fairness and indeed the jurisdiction, of the Court to ap-

prove the form of releases that are said to be integral to the Plan.

8 As will be noted in more detail below, the meeting of Noteholders (however classified) approved the Plan over-

whelmingly at the mccting of April 25, 2008.

Background to the Plan

9 Much of the description of the parties and their relationship to thc market are by now well known or referred to in

the earlier reasons of March 17 or April 4, 2008.

10 The focus here will be on that portion of the background that is necessary for an understanding of and decision

on, the issues raised in opposition to the Plan.

11 Not unlike a sporting event that is unfamiliar to some attendmg without a program, it is difficult to understand the

role of various market participants without a description of it. Attached as Appendix 2 are some of the terms that de-

scribe the parties, which arc from the Glossary that is part of the Information Statement, attached to various of the Monit-

or's Reports.
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12 A list of these entities that fall into various definitional categories reveals that they comprise Canadian chartered

banks, Canadian investment houses and foreign banks and financial institutions that may appear in one or more categor-

ies of conduits, dealers, liquidity providers, asset providers, sponsors or agents.

13 The following paragraphs from Mr. Crawford's affidavit succinctly summarize the proximate cause of the liquid-

ity crisis, which since August 2007 has frozen the market for ABCP in Canada:

[7] Before the week of August 13, 2007, there was an operating market in ABCP. Various corporations (referred

to below as "Sponsors" ) arranged for the Conduits to make ABCP available as an investment vehicle bearing in-

terest at rates slightly higher than might be available on government or bank short-term paper.

[8] The ABCP represents debts owing by the trustees of the Conduits. Most of the ABCP is short-term commer-

cial paper (usually 30 to 90 days). The balance of the ABCP is made up of commercial paper that is extendible

for up to 364 days and longer-term floating rate notes. The money paid by investors to acquire ABCP was used

to purchase a portfolio of financial assets to be held, directly or through subsidiary trusts, by the trustees of the

Conduits. Repayment of each series of ABCP is supported by thc assets held for that series, which serves as col-

lateral for the payment obligations. ABCP is therefore said to be "asset-backed."

[9) Some of these supporting assets were mid-term, but most were long-term, such as pools of residential mort-

gages, credit card receivables or credit default swaps (which are sophisticated derivative products). Because of
the gcncrally long-term nature of thc assets backing the ABCP, thc cash flow they generated did not match thc

cash flow required to repay maturing AHCP. Before mid-August 2007, this timing mismatch was not a problem

bccausc many investors did not require rcpaymcnt of ABCP on maturity; instead they reinvcsted or "rolled" their

existing ABCP at maturity. As well, new ABCP was continually being sold, generating funds to repay maturing

AHCP where investors required payment Many of the trustccs of the Conduits also entered into back-up liquid-

ity arrangements with third-party lcnders ("Liquidity Providers") who agreed to provide funds to repay maturing

ABCP in certain circumstances.

[10] In the week of August 13, 2007, the ABCP market froze. The crisis was largely triggered by market senti-

ment, as news spread of significant defaults on U.S sub-prime mortgages. In large part, investors in Canadian

ABCP lost confidence because they did not know what assets or mix of assets backed their ABCP. Because of
this lack of transparency, existing holders and potential new investors feared that the assets backing the ABCP

might include sub-prime mortgages or other overvalued assets. Investors stopped buying new ABCP, and hold-

ers stopped "rolling" their existing ABCP. As ABCP became due, Conduits were unable to fund repayments

through new issuances or replacement notes. Trustees of some Conduits made requests for advances under the

back-up arrangements that were intended to provide liquidity; however, most Liquidity Providers took the posi-

tion that the conditions to funding had not been met. With no new investment, no reinvestment, and no liquidity

funding available, and with long-term underlying assets whose cash flows did not match maturing short-term

ABCP, payments due on the ABCP could not be made —and no payments have been made since mid-August.

14 Between mid-August 2007 and the filing of the Plan, Mr. Crawford and the Applicant Committee have diligently

pursued thc object of restructuring not just the specific trusts that are part of this Plan, but faith in a market structure that

has been a significant part of thc broader Canadian financial market, which in turn is directly linked to global financial

markets that are themselves in uncertain times.

15 The previous reasons of March 17, 2008 that approved for filing the Initial Plan, recognized not 3ust the unique

circumstances facing conduits and their sponsors, but the entire market in Canada for ABCP and the impact for financial
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markets generally of the liquidity crisis.

16 Unlike many CCAA situations, when at the time of the first appearance there is no plan in sight, much less nego-

tiated, this rescue package has been the product of painstaking, complicated and difficult negotiations and eventually

agreement.

17 Thc following five paragraphs from Mr. Crawford's affidavit crystallize the problem that developed in August

2007;

[45] Investors who bought ABCP often did not know the particular assets or mix of assets that backed their AB-

CP In part, this was because ABCP was often issued and sold before or at about the same time the assets werc

acquired. In addition, many of the assets are extremely complex and parties to some underlying contracts took

the position that the terms were confidential.

[46] Lack of transparency became a significant problem as general market fears about thc credit quality of cer-

tain types of invcstmcnt mounted during the summer of 2007. As long as investors werc willing to roll their AB-

CP or buy new ABCP to replace maturing notes, the ABCP market was stable. However, beginnmg in the first

half of 2007, the economy in the United States was shaken by what is referred to as the "sub-pnme" lending

ci'Isis.

[47] U S. sub-pnme lending had an impact in Canada because ABCP investors became concerned that the assets

underlying their ABCP either included U S. sub-prime mortgages or werc overvalued like the U.S, sub-prime

mortgages. The lack of transpaiency into the pools of assets underlying ABCP made it difficult for investors to

know if their ABCP investments included exposure to U S sub-prime mortgages or other similar products In

thc wcck of August 13, that concern intensified to the point that investors stopped rolling their maturing ABCP,

and instead demanded repayment, and new investors could not be found. Certain trustees of thc Conduits then

tried to draw on their Liquidity Agrccments to repay ABCP. Most of thc Liquidity Providers did not agree that

thc conditions for liquidity funding had occurred and did not provide funding, so the ABCP could not be repaid.

Deteriorating conditions in the credit market affected all the ABCP, including ABCP backed by traditional as-

sets not linked to sub-prime lending.

[48] Some of the Asset Providers made margin calls under LSS swaps on certain of the Conduits, requiring them

to post additional collateral Since they could not issue new ABCP, roll over existing ABCP or draw on their Li-

quidity Agreements, those Conduits were not able to post the additional collateral. Had there been no standstill

arrangement, as described below, these Asset Providers could have unwound the swaps and ultimately could

have liquidated the collateral posted by the Conduits.

[49] Any liquidation of assets under an LSS swap would likely have further depressed the LSS market, creating

a domino effect under the remaming LSS swaps by triggering their "mark-to-market" triggers for additional mar-

gin calls, ultimately leading to the sale of more assets, at very depressed prices. The standstill arrangement has,

to date, through successive extensions, prevented this from occurring, in anticipation of the restructuring.

18 The "Montreal Accord," as it has been called, brought together various industry representatives, Asset Providers

and Liquidity Providers who entered into a "Standstill Agreement," which committed to the framework for restructuring

the ABCP such that (a) all outstanding ABCP would be converted into term floating rate notes maturing at the same time

as thc corresponding underlying assets. This was intended to correct the mismatch between the long-term nature of the
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financial assets and the short-term nature of thc ABCP; and (b) margin provisions under certain swaps would be changed

to create renewed stability, reducing the likelihood of margin calls. This contract was intended to reduce the risk that the

Conduits would have to post additional collateral for the swap obligations or be subject to having their assets seized and

sold, thereby preserving the value of the assets and of the ABCP.

19 The Investors Committee of which Mr. Crawford is the Chair has been at work since September to develop a Plan

that could be implemented to restore viability to the notes that have been frozen and restore liquidity so there can be a

market for them.

20 Since the Plan itself is not in issue at this hearing (apart from the issue of the releases), it is not necessary to deal

with the particulars of the Plan. Suffice to say I am satisfied that as the Information to Noteholders states at p. 69, "The

value of the Notes if the Plan does not go forward is highly uncertain."

The Vote

21 A motion was held on April 25, 2008, brought by various corporate and individual Notcholders seeking:

a) changing classification each in particular circumstances from the one vote per Noteholder regime;

b) provision ol information of various kinds;

c) adjourning thc vote of Apnl 25, 2008 until issues of classification and information werc fully dealt with,

d) amending the Plan to dclcte vai ious parties from release.

22 By endorsement of Apnl 24, 2008 [2008 CarswcllOnt 2653 (Ont. S.C I |Commercial List])] the issue of releases

was in effect adjourned for determination later. The vote was not postponed, as I was satisfied that the Monitor would be

able to tally thc votes in such a way that any issue of classification could be dealt with at this hearing.

23 I was also satisfied that thc Applicants and the Monitor had or would make available any and all information that

was in existence and pertinent to the issue of voting. Of understandable concern to those identified as the moving parties

are the developments outside the Plan affecting Noteholders holding less than $ 1 million of Notes. Certain dealers,

Canaccord and National Bank being the most prominent, agreed in the first case to buy their customers'BCP and in the

second to extend financing assistance.

24 A logical conclusion from these developments outside the Plan is that they were designed (with apparent success)

to obtain votes in favour of the Plan from various Noteholders.

25 On a one vote per Noteholder basis, the vote was overwhelmingly in favour of the Plan approximately 96'ro. At a

case conference held on April 29, 2008, the Monitor was asked to tabulate votes that would isolate into Class A all those

entities in any way associated with the formulation of the Plan, whether or not they were Noteholders or sold or advised

on notes, and into Class B all other Noteholders.

26 The results of the vote on the Restructuring Resolution, tabulated on thc basis set out in paragraph 30 of the Mon-
thitor's 7 Report and using thc Class structure referred to in the preceding paragraph, are summarized

below'umber

Dollar Value
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Class A

Votes FOR the Restructuring Resolution 1,572 99.4'/o $23,898, 232,639 100.0'/0

Votes AGAINST the Restructuring Resolution 9 0.6'/o $867,666 0.0 /0

CLASS B

Votes FOR the Restructuring Resolution 289 80.5'/o $5,046, 951,989 81.2/0

Votes AGAINST the Restructuring Resolution 70 19.5'/0 $ 1,168, 136,123 18.8/0

27 I am satisfied that reclassification would not alter the strong majority supporting the Restructuring. The second

request made at the case conference on April 29 was that the moving parties provide the Monitor with information that

would permit a summary to be compiled of the claims that would have been made or anticipated to be made against so-

cal led third parties, including Conduits and their trustees.

28 The information compiled by thc Monitor reveals that thc primary defendants are or arc anticipated to be banks,

including four Canadian chartered banks and dealers (many associated with Canadian banks). In the case of banks, they

and their employees may be sued in 111ofe than one capacity.

29 The claims against proposed defendants arc for thc most part claims in tort, and include negligence, misrepresent-

ation, negligent misrepresentation, failure to act prudently as a dealer/adviser, acting in conflict of interest and in a few

instances, fraud or potential fraud.

30 Again in general terms, thc claims for damages include the face value of notes plus interest and additional penal-

ties and damages that may bc allowable at law. It is noteworthy that the moving parties assume that they would bc able to

mitigate their claim for dai11ages by taking advantage of the Plan offer without the need to provide releases.

31 The information provided by the potential defendants indicates thc likelihood of claims over against parties such

that no entity, institution or party involved in the Rcstructuiang Plan could be assured being spared from likely involve-

ment in lawsuits by way of third party or other claims over.

32 Thc chart prepared by the Monitor that is Appendix 3 to these Reasons shows graphically the cxtcnt of those en-

tities that would be involved in future litigation.

Law and Analysis

33 Some of the moving parties in their written and oral submissions assumed that this Court has the power to amend

the Plan to allow for the proposed lawsuits, whether in negligence or fraud. The position of the Applicants and support-

ing parties is that the Plan is to be accepted on the basis that it satisfies the criteria established under the CCAA, or it will

be rejected on the basis that it does not.

34 I am satisfied that the Court does not have the power to amend the Plan. The Plan is that of the Applicants and

their supporters, They have made it clear that the Plan is a package that allows only for acceptance or rejection by the

Court. The Plan has been amended to address the concerns expressed by the Court in the May 16, 2008 [2008 Carswel-

10nt 2820 (Ont. S.C.J. [Commercial Listt)] endorsement.

35 I am satisfied and understand that if the Plan is rejected by the Court, either on the basis of fairness (i.e., that

claims should be allowed to proceed beyond those provided for in the Plan) or lack of junsdiction to compel compromise

of claims, there is no reliable prospect that the Plan would be revised.
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36 I do not consider that the Applicants or those supporting them are bluffing or simply trying to bargain for the best

position for themselves possible. The position has been consistent throughout and for what I consider to be good and lo-

gical reasons. Those parties described as Asset or Liquidity Providers have a first secured interest in the underlying as-

sets of the Trusts. To say that the value of the underlying assets is uncertain is an understatement after the secured in-

terest of Asset Providers is taken into account

37 When one looks at the Plan in detail, its intent is to benefit ALL Noteholders. Given the contribution to be made

by those supporting the Plan, one can understand why they have said forcefully in effect to the Court, 'We have taken this

as far as we can, particularly given the revisions. If it is not accepted by the Court as it has been overwhelmingly by

Noteholders, we hold no prospect of another Plan coming
forward.'8

I have carefully considered the submissions of all parties with respect to the issue of releases. I recognize that to a

certain extent the issues raised chart new territory. I also recognize that there are legitimate principle-based arguments on

both sides.

39 As noted in the Reasons of April 8, 2008 and as reflected in the March 17, 2008 Order and May 16 Endorsement,

the Plan reprcscnts a highly complex unique situation

40 The vehicles for the Initial Order are corporations acting in the place of trusts that are insolvent. The trusts and

the respondent corporations are not directly related except in the sense that they are all participants m the Canadian mar-

ket for ABCP, They are each what have bccn referred to as issuer trustees.

41 There are a great nunaber of other participants in the ABCP market in Canada who arc themselves intimately con-

nected with the Plan, either as Sponsors, Asset Providers, Liquidity Providcrs, participating banks or dealers.

42 I am satisfied that what is sought in this Plan is the restructuring of the ABCP market in Canada and not just the

insolvent corporations that are issuer trustees.

43 The impetus for this market restructuring is the Investors Committee chaired by Mr. Crawford. It is important to

note that all of the members of the Investors Committee, which comprise 17 financial and investment institutions (see

Schedule B, attached), are themselves Noteholders with no other involvement. Three of the members of that Committee

act as participants in other capacities.

44 The Initial Order, which no party has appealed or sought to vary or set aside, accepts for the purpose of placing

before all Noteholders the revised Plan that is currently before the Court.

45 Those parties who now seek to exclude only some of the Release portions of the Plan do not take issue with the

legal or practical basis for the goal of the Plan, Indeed, the statement in the Information to Noteholders, which states that

...as of August 31, 2007, of the total amount of Canadian ABCP outstanding of approximately $ 116.8 billion

(excluding medium-term and floating rate notes), approximately $83.8 billion was issued by Canadian Schedule I

bank-administered Conduits and approximately $33 billion was issued by non-bank administered conduits)[FN I]

is unchallenged.

46 The further description of the ABCP market is also not questioned:

ABCP programs have been used to fund the acquisition of long-term assets, such as mortgages and auto loans. Even
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when funding short-term assets such as trade receivables, ABCP issuers still face the inherent timing mismatch

between cash generated by the underlying assets and the cash needed to repay maturing ABCP. Maturing ABCP is

typically repaid with the proceeds of newly issued ABCP, a process commonly referred to as "rolling". Because AB-

CP is a highly rated commercial obligation with a long history of market acceptance, market participants in Canada

formed the view that, absent a "general market disruption", ABCP would readily be saleable without the need for ex-

traordinary funding measures. However, to protect investors in case of a market disruption, ABCP programs typic-

ally have provided liquidity back-up facilities, usually in amounts that correspond to the amount of the ABCP pro-

grams typically have provided liquidity back-up facilities, usually in amounts that correspond to the amount of the

ABCP outstanding. In the event that an ABCP issuer is unable to issue new ABCP, it may be able to draw down on

the liquidity facility to ensure that proceeds are available to repay any maturing ABCP. As discussed below, there

have been important distinctions between different kinds of liquidity agreements as to the nature and scope of draw-

ing conditions which give rise to an obligation of a liquidity provider to fund[FN2)

47 The activities of the Investors Committee, most of whom arc themselves Noteholders without other involvement,

have been lauded as innovative, pioneering and essential to thc success of the Plan. In my view, it is entirely inappropri-

ate to classify the vast majority of thc Investors Committee, and indeed other participants who were not directly engaged

in the sale of Notes, as third parties.

48 Given thc nature of thc ABCP naarket and all of its participants, it is more appropnatc to consider all Noteholdcrs

as claimants and the ob)cct of thc Plan to restore liquidity to the assets being the Notes themselves. The restoration of the

liquidity of the market ncccssitates the participation (including morc tangible contribution by many) of all Noteholders.

49 In these circumstances, it is unduly tcchnical to classify the Issuer Trustees as debtors and the claims ol'ote-
holdcrs as betwccn thcmsclvcs and others as being those of third party creditors, although I recognize that thc restructur-

ing structure of the CCAA requires the corporations as the vehicles for restructuring.

50 The insolvency is of the ABCP market itself, the restructuring is that of thc market for such paper — restructuring

that involves the commitment and participation of all parties. The Latin words sui genens are used to mean something

that is "one off'r "unique." That is certainly the case with this Plan.

51 The Plan, including all of its constituent parts, has been overwhelmingly accepted by Notcholders no matter how

they arc classified. In the sense of their involvement I do not think it appropriate to label any of the participants as Third

Parties. Indeed, as this matter has progressed, additions to the supporter side have included for the proposed releases the

members of the Ad Hoc Investors'ommittee. The Ad Hoc group had initially opposed the release provisions. The Com-

mittee members account for some two billion dollars'orth of Notes.

52 It is more appropriate to consider all participants part of the market for the restructuring of ABCP and therefore

not merely third parties to those Noteholders who may wish to suc some or all of them.

53 The benefit of the restructuring is only available to the debtor corporations with the input, contribution and direct

assistance of the Applicant Noteholders and those associated with them who similarly contribute. Restructuring of the

ABCP market cannot take place without restructuring of the Notes themselves. Restructuring of the Notes cannot take

place without thc input and capital to the insolvent corporations that replace the trusts.

54 A hearing was held on May 12 and 13 to hear the objections of various Noteholdcrs to approval of the Plan inso-

far as it provided for comprehensive releases.
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55 On May 16, 2008, by way of endorsement the issue of scope of the proposed releases was addressed. The follow-

ing paragraphs from the endorsement capsulize the adjournment that was granted on the issue of releases:

[10] I am not satisfied that the release proposed as part of the Plan, which is broad enough to encompass release

from fraud, is in the circumstances of this case at this tmae properly authorized by the CCAA, or is necessarily

fair and reasonable. I simply do not have sufficient facts at this time on which to reach a conclusion one way or

another.

[I I] I have also reached thc conclusion that in the circumstances of this Plan, at this time, it may well be appro-

priate to approve releases that would circumscribe claims for negligence. I recognize the different legal positions

but am satisfied that this Plan will not proceed unless negligence claims are released.

56 The endorsement went on to elaborate on the particular concerns that I had with releases sought by the Applicants

that could in effect exonerate fraud. As well, concern was expressed that the Plan might unduly bring hardship to some

Noteholders over otheis

57 I am satisfied that based on Mr. Crawford's affidavit and the statements commencing at p, 126 of the Information

to Noteholdcrs, a compelling case for the need for comprehensive releases, with the exception of certain fraud claillis,

has been made out

The Released Parties have made comprehensive releases a condition of their participation in the Plan or as parties to

the Approved Agreements. Each Released Party is making a necessary contribution to the Plan without which the

Plan cannot be implemented. The Asset Providers, in particular, have agreed to amend certain of the existing con-

tracts and/or enter into new contracts that, among other things, will restructure the trigger covenants, thereby in-

creasing their risk of loss and decreasing the risk of losses being borne by Noteholders. In addition, the Asset Pro-

viders are making further contributions that materially improve the position of Noteholders generally, including

through forebearing from making collateral calls since August 15, 2007, participating in the MAV2 Margin Funding

Facility at pricing favourable to the Noteholders, accepting additional collateral at par with respect to the Traditional

Assets and disclosing confidential information, none of which they are contractually obligated to do. The ABCP

Sponsors have also released confidential information, co-operatcd with the Investors Committee and its advisors in

the development of the Plan, released their claims in respect of certain future fees that would accrue to them in re-

spect of the assets and are assisting in the transition of administration services to the Asset Administrator, should the

Plan be implemented. The Original Issuer Trustees, the Issuer Trustees, the Existing Note Indenture Trustees and the

Rating Agency have assisted in the restructuring process as needed and have co-operated with the Investors Commit-

tee in facilitating an essential aspect of the court proceedings required to complete the restructuring of the ABCP

Conduits through the replacement of the Original Issuer Trustees where required.

In many instances, a party had a number of relationships in different capacities with numerous trades or programs of

an ABCP Conduit, rendering it difficult or impracticable to identify and/or quantify any individual Released Party'

contribution Certain of the Released Parties may have contributed more to the Plan than others. However, in order

for the releases to be comprehensive, the Released Parties (including those Released Parties without which no re-

structuring could occur) require that all Released Parties be included so that one Person who is not released by the

Noteholders is unable to make a claim-over for contribution from a Released Party and thereby defeat the effective-

ness of the releases. Certain entities represented on the Investors Committee have also participated in the Third-Party

ABCP market in a variety of capacities other than as Noteholders and, accordingly, are also expected to benefit from

these releases.
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The evidence is unchallenged.

58 The questions raised by moving parties are (a) does the Court have jurisdiction to approve a Plan under the

CCAA that provides for the releases in question?; and if so, (b) is it fair and reasonable that certain identified dealers and

others be released?

59 I am also satisfied that those parties and institutions who were involved in the ABCP market directly at issue and

those additional parties who have agreed solely to assist in the restructuring have valid and legitimate reasons for seeking

such releases. To exempt some Noteholders from release provisions not only leads to the failure of the Plan, it does likely

result in many Noteholders having to pursue fraud or ncgligencc claims to obtain any redress, since the value of the as-

sets underlying the Notes may, after first security interests be negligible.

Restructuring under the CCAA

60 This Application has brought into sharp focus the purpose and scope of the CCAA It has been accepted for thc

last 15 years that the issue of releases beyond directors of msolvcnt corpoiations dates from the decision in Canadian

A«.(nice Corp., Re [FN3] where Paperny J. said:

[87] Prior to 1997, the CCAA did not provide for compromises of claims against anyone other than thc petition-

ing company. In 1997, section 5.1 was added to thc CCAA. Section 5 I
states'.1

(I) A compromise or arrangement made in respect of a debtor company may include in its terms provi-

sion for the compromise of'laims against directors of the company that arose before the commencement of
proceedings under this Act and relate to the obligations of the company where thc directors are by law liable

in thcii capacity as directors for the payment of such obligations.

(2) A provision for thc compromise of claims against directors may not include claims that:

(a) relate to contractual rights of one or more creditors, or

(b) arc based on allegations of misrepresentations made by directors to creditors or of wrongful or op-

pressive conduct by directors.

(3) The Court may declare that a claim against directors shall not be compromised if it is satisfied that the

compromise would not be fair and reasonable in the circumstances.

61 The following paragraphs from that decision are reproduced at some length, since, in the submission principally

of Mr. Woods, the releases represent an illegal or improper extension of the wording of the CCAA Mr. Woods takes is-

sue with the reasoning in the Canadian Airlines decision, which has been widely referred to in many cases since Mmc

Justice Paperny continued:

[88] Resurgence argued that the form of release does not comply with section 5.1 of the CCAA insofar as it ap-

plies to individuals beyond directors and to a broad spectrum of claims beyond obligations of the Petitioners for

which their directors are "by law liable". Resurgence submitted that thc addition of section 5.1 to the CCAA

constituted an exception to a long standing principle and urged the court to therefore interpret s. 5.1 cautiously,

if not narrowly.
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[92] While it is true that section 5.2 of the CCAA docs not authorize a release of claims against third parties oth-

er than directors, it not rohi i su h r lease i r. The amended terms of the release will not prevent

claims from which the CCAA expressly prohibits release. Aside from the complaints of Resurgence, which by

their own submissions are addressed in the amendment I have directed, and the complaints of JHHD Aircraft

Leasing No. 1 and No. 2, which would also be addressed in the amendment, the terms of the release have been

accepted by the requisite majority of creditors and I am loathe to further disturb the terms of the Plan, with one

exception. [Emphasis added.]

[93] Amex Bank of Canada submitted that the form of release appeared overly broad and might compromise un-

affected claims of affected creditors. For further clarification, Amex Bank of Canada's potential claim for de-

famation is unaffected by the Plan and I am prepared to order Section 6.2(2)(ii) be amended to rcflect this spe-

cific exception,

[94] In determining whether to sanction a plan of arrangemcnt under the CCAA, the court is guided by two fun-

damental concepts; "fairness" and "reasonableness". While these concepts are always at the heart of the court's

exercise of its discretion, their meanings are necessarily shaped by the unique circumstances of each case, within

thc context of the Act and accordingly can be difficult to distill and challenging to apply. Blair J, described these

concepts in Ol»inpia and Yot k Dev Ltd, v. Royal Trust Co. [[FN4]] at page 9:

"Fairncss" and "reasonableness" are, in my opinion, the two keynote concepts underscoring the philosophy

and workings of thc Companies'reditors Arrangement Act. Fairness is the quintessential expression of thc

court's equitable jurisdiction — although the jurisdiction is statutory, the broad discretionary powers given to

the judiciary by the legislation which make its exercise an exercise in equity — and "reasonableness" is what

lends objectivity to thc process.

[95] The legislation, while conferring broad discretion on the court, offers little guidance. However, the court is

assisted in the exercise of its discretion by thc purpose of the CCAA: to facilitate the reorganization of a debtor

company for the benefit of the company, its creditors, shareholders, employees and, in many instances, a much

broader constituency of affected persons. Parliament has recognized that reorganization, if commercially feas-

ible, is in most cases preferable, economically and socially, to liquidation: Norcen Energy Resources Ltd. v,

Oakwood Petroleums Ltd., [1989]2 W,W.R. 566 at 574 (Alta.Q.B.); Northland Properties Ltd. v, Excels/or Life

Insurance Co. of'anada, [1989]3 W.W.R. 363 at 368 (B.C.C.A.).

[96] Thc sanction of the court of a creditor-approved plan is not to be considered as a rubber stamp process, Al-

though the majority vote that brings the plan to a sanction hearing plays a significant role in the court's assess-

ment, the court will consider other matters as are appropriate in light of its discretion. In the unique circum-

stances of this case, it is appropriate to consider a number of additional matters:

a. Thc composition of the unsecured vote,

b. What creditors would receive on liquidation or bankruptcy as compared to the Plan;

c Alternatives available to thc Plan and bankruptcy;

d. Oppression;
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e. Unfairness to Shareholders of CAC; and

f. The public interest.

[97] As noted above, an important measure of whether a plan is fair and reasonable is the parties'pproval and

the degree to which it has been given. Creditor support creates an inference that the plan is fair and reasonable

because the assenting creditors believe that their interests are treated equitably under the plan. Moreover, it cre-

ates an inference that the arrangement is economically feasible and therefore reasonable because thc creditors

are in a better position then the courts to gauge business risk. As stated by Blair J. at page 11 of Olytnpta Ck Yorlr

Developments Ltd., supra.

As other courts have done, I observe that it is not my function to second guess the business people with re-

spect to the "business" aspect of the Plan or descending into the negotiating arena or substituting my own

view of what is a fair and reasonable compromise or arrangement for that of the business judgment of the

participants The parties themselves know best what is in their interests in those areas.

62 The liberal interpretation to be given to the CCAA was and has been accepted in Ontario, In Canatlian Red Cross

SoeietJ I Societe Canadienne de la Croix-Roirge, Re[FN5], Blair J. (as hc then was) has been referred to with approval in

later cases:

[45] It is very common in CCAA rcstructurings for the Court to approve the sale and disposition of assets during

the process and before the Plan if formally tendered and voted upon There are many examples whcrc this had

occurred, the iecent Eaton's restructuring being only onc of them The CCAA is designed to be a flexible instru-

ment, and it is that very flexibility which gives it its efficacy. As Farlcy J said in Dylex Ltd, supra (p 111), "the

history of CCAA law has been an evolution of judicial interpretation". It is not infrcqucntly that Judges are told,

by those opposing a particular initiative at a particular time, that if they make a particular order that is requested

it will be the first time in Canadian Jurisprudence (sometimes in global jurisprudence, depending upon the level

of the rhetoric) that such an order has made! Nonetheless, thc orders are made, if the circumstances arc appropn-

ate and the orders can be made within thc framework and in the spirit of the CCAA legislation. Mr. Justice Far-

ley has well summarized this approach in the following passage from his decision in Lehndorff'eneral Partner

Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Dtv. [Commercial List]), at p. 31, which I adopt:

The CCAA is intended to facilitate compromises and arrangements between compames and their creditors

as an alternative to bankruptcy and, as such, is remedial legislation entitled to a liberal interpretation. It

seems to me that the purpose of the statute is to enable insolvent companies to carry on business in the or-

dinary course or otherwise deal with their assets so as to enable plan of compromise or arrangement to be

prepared, filed and considered by their creditors for the proposed compromise or arrangemcnt which will be

to the benefit of both the company and its creditors. See the preamble to and sections 4,5,7,8 and 11 of the

CCAA (a lengthy list of authoritics cited here is omitted).

The CCAA is intended to provide a structured environment for the negotiation of compromises between a

debtor company and its creditors for the benefit of both. Where a debtor company realistically plans to con-

tinue operating or to otherwise deal with its assets but it requires the protection of the court in order to do so

and it is otherwise too early for the court to determine whether the debtor company will succeed, relief

should be granted under the CCAA (citations omitted)
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[Emphasis added]

63 In a 2006 decision in Musclerecli Research d'c Development Ine„Re [FN6], which adopted the Canadian Airlines

test, Ground J, said:

[7] With respect to the relief sought relating to Claims against Third Parties, the position of the Objecting
Claimants appears to be that this court lacks jurisdiction to make any order affecting claims against third parties

who are not applicants in a CCAA proceeding. I do not agree. In the case at bar, the whole plan of compromise

which is being funded by Third Parties will not proceed unless the plan provides for a resolution of all claims

against the Applicants and Third Parties arising out of "the development, advertising and marketing, and sale of
health supplements, weight loss and sports nutrition or other products by the Applicants or any of them" as part

of a global resolution of the litigation commenced in the United States. In his Endorsement of January 18, 2006,
Farley J, stated:

the Product Liability system vis-a-vis the Non-Applicants appears to be in essence derivative of claims

against thc Applicants and it would neither be logical nor practical/functional to have that Product Liability

litigation not be dealt with on an all encompassing basis.

64 This decision is also said to be beyond the Court's jurisdiction to follow,

65 In a later decision[FN7~ in the same matter, Ground J, said in 2007;

[18] It has been held that in determining whether to sanction a plan, thc court must exercise its equitable juris-
diction and consider the prejudice to the various parties that would flow from granting or refusing to grant ap-

proval of the plan and must consider alternatives available to the Applicants if the plan is not approved. An im-

portant factor to be considered by the court in determining whether the plan is fair and reasonable is the degree
of approval given to the plan by the creditors. It has also been held that, in determining whether to approve the

plan, a court should not second-guess the business aspects of the plan or substitute its views for that of the stake-
holders who have approved the plan.

[19] In the case at bar, all of such considerations, in my view must lead to the conclusion that the Plan is fair and

reasonable. On the evidence before this court, the Applicants have no assets and no funds with which to fund a

distribution to creditors. Without the Contributed Funds there would be no distribution made and no. Plan to be

sanctioned by this court. Without the Contributed Funds, the only alternative for the Applicants is bankruptcy
and it is clear from the evidence before this court that the unsecured creditors would receive nothing in the event
of bankruptcy.

[20] A unique feature of this Plan is the Releases provided under the Plan to Third Parties in respect of claims
against them in any way related to "the research, development, manufacture, marketing, sale, distribution, ap-

plication, advertising, supply, production, use or ingestion of products sold, developed or distributed by or on

behalf of'he Applicants (see Article 9.1 of the Plan). It is self-evident, and the Subject Parties have confirmed
before this court, that the Contributed Funds would not be established unless such Third Party Releases are

provided and accordingly, in my view it is fair and reasonable to provide such Third Party releases in order to
establish a fund to provide for distributions to creditors of the Applicants. With respect to support of the Plan, in

addition to unanimous approval of the Plan by the creditors represented at meetings of creditors, several other
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stakeholder groups support the sanctioning of the Plan, including lovate Health Sciences Inc. and its subsidiaries

(excluding thc Applicants) (collectively, the "lovate Companies" ), the Ad Hoc Committee of Muscle Tech Tort

Claimants, GN Oldco, Inc. f/k/a General Nutrition Corporation, Zurich American Insurance Company, Zurich

Insurance Company, HVL, Inc, and XL Insurance America Inc. It is particularly significant that the Monitor

supports the sanctioning of the Plan.

[21] With respect to balancing prejudices, if the Plan is not sanctioned, in addition to the obvious prejudice to

the creditors who would receive nothing by way of distribution in respect of their claims, other stakeholders and

Third Parties would continue to be mired in extensive, expensive and in some cases conflicting litigation m the

Umted States with no predictable outcome.

66 I recognize that in Muse/etech, as in other cases such as Vien est, Re,[FN8], there has been no direct opposition to

the releases in those cases. The concept that has been accepted is that the Court does have jurisdiction, taking into ac-

count the nature and purpose of the CCAA, to sanction release of third parties where the factual circumstances are

deemed appropriate for the success of a Plan.[FN9]

67 Thc moving parties rely on the decision of the Ontario Court of Appeal in XBD Bank, Canada v. Do/asco /nc.

[FN10] for the proposition that compromise of claims in negligence against those associated with a debtor corporation

within a CCAA context is not permitted.

68 The claim in that case was by NBD as a creditor of Algoma Steel, then under CCAA protection against its parent

Dofasco and an officer of both Algoma and Dofasco The claim was for negligent misrepresentation by which NBD was

induced to advance funds to Algoma shortly before the CCAA filing.

69 In the approved CCAA order only thc debtor Algoma was released. The Court of Appeal held that the benefit
ol'he

release did not extend to officers of Algoma or to the parent corporation Dofasco or its officers

70 Rosenberg J.A. writing for the Court
said'51]

Algoma commenced the process under the CCAA on February 18, 1991.The process was a lengthy one and

the Plan of Arrangement was approved by Farley J. in April 1992. The Plan had previously been accepted by the

overwhelming majority of creditors and others with an interest in Algoma. The Plan of Arrangement included

the following term:

6.03 Releases

From and after the Effective Date, each Creditor and Shareholder of Algoma pinor to the Effective Date

(other than Dofasco) will be deemed to forever release Algoma from any and all suits, claims and causes of

action that it may have had against Algoma or its directors, officers, employees and advisors. [Emphasis ad-

ded.]

[54] In fact, to refuse on policy grounds to impose liability on an officer of the corporation for negligent misrep-

resentation would contradict the policy of Parliament as demonstrated in recent amendments to the CCAA and

the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 Those Acts now contemplate that an arrangement or

proposal may include a term for compromise of certain types of claims against directors of the company except

claims that "are based on allegations of misrepresentations made by directors". L. W. Houlden and C. H. Mor-
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awetz, the editors of The 2000 Annotated Bankruptcy and Insolvency Act (Toronto: Carswell, 1999) at p. 192

are of the view that the policy behind the provision is to encourage directors of an insolvent corporation to re-

main in office so that the affairs of the corporation can be reorganized. I can see no similar policy interest in bar-

ring an action against an officer of the company who, prior to the insolvency, has misrepresented the financial

affairs of the corporation to its creditors It may be necessary to permit the compromise of claims against the

debtor corporation, otherwise it may not bc possible to successfully reorganize the corporation. The same con-

siderations do not apply to individual officers. Rather, it would seem to me that it would be contrary to good

policy to immunize officers from the consequences of their negligent statements which might otherwise be made

in anticipation of being forgiven under a subsequent corporate proposal or arrangement. [Reference omitted]

71 In my view, there is little factual similarity in NBD to the facts now before the Court. In this case, I am not aware

of any claims sought to be advanced against directors of Issuer Trustees. The release of Algoma in the ÃBD case did not

on its face extend to Dofasco, the third party. Accordingly, I do not find the decision helpful to the issue now before the

Court. The moving parties also rely on decisions involving another steel company, Stelco, in support of the proposition

that a CCAA Plan cannot be used to compromise claims as between creditors of the debtor company.

72 In Stelco Inc, Re,[FN11] Farley J., dealing with classification, said in November 2005:

[7] The CCAA is styled as "An act to facilitate compromises and arrangements between companies and their

creditors" and its short title is: Companies't editors Arrangement Act. Ss, 4, 5 and 6 talk of compromises or ar-

rangcmcnts between a company and its creditors. There is no mention of this extending by statute to encompass

a change of relationship among the creditors vis-a-vis the creditors themselves and not directly involving thc

company Sce Pacific Coastal Att lines Ltd. v, Air Canada, [2001] 13.C.J, No. 2580 (S C.) at paras, 24-25; Royal

Banlr of Canada v, Gentra Canada Investments Inc., [2000] O.J, No. 315 (S.C.J.)at para. 41, appeal dismissed

[2001] O,J. No 2344 (C.A.); Re 843504 Alberta Ltd,, [2003] A.J. No. 1549 (Q.13.) at para. 13; Re Roval Oal

Mines Inc., [1999] O.J. No. 709 (Gen. Div.) at para. 24; Re Royal Oalr Mines 1»c., [1999] O.J. No. 864 (Gen,

Div.) at para. 1

73 The Ontario Court of Appeal dismissed the appeal from that decision.[FN12] Blair J.A,, quoting Paperny J, in

Canadian Airlines Corp., Re, supra, said:

[23] In Re Cnnadian Airlines Corp. (2000), 19 C.B.R. (4 ) 12 (Alta. Q.B.), Paperny J. nonetheless extracted a
th

number of principles to be considered by the courts in dealing with the commonality of interest test. At para. 31

shc said:

In summary, the cases establish the following principles applicable to asscssmg commonality of interest:

1. Commonality of interest should be viewed based on the non-fragmentation test, not on an identity of
interest test;

2. The interests to be considered are the legal interests that a creditor holds qua creditor in relationship

to the debtor company prior to and under the plan as well as on liquidation.

3 The commonality of interests are to be viewed purposively, bearing in mind the object of the

C.C.C.A., namely to facilitate reorganizations if possible.

4 In placing a broad and purposive inteiyretation on the C.C C.A., the court should be careful to resist
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classification approaches that would potentially jeopardize viable plans.

5. Absent bad faith, the motivations of creditors to approve or disapprove [of the Plan] are irrelevant

6. The requirement of creditors bemg able to consult together means being able to assess their legal en-

titlement as credktors before or after the plan in a similar manner.

[24] In developing this summary of principles, Paperny J. considered a number of authonties from across
th

Canada, mcluding the following: 5/dai.-Peppier Furniture Corp. v. Bank of Nova Scot~a (1991),86 D.L.R. (4 )
621 (Ont. Gen. Div.), Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 20

(Alta. Q.B.);Re Fairview Industries Ltd. (1991), I 1 C.B,R, (3d) 71 (N S.T.D.);Re Woodward's Ltd. 1993 Can-

LH 870 (BC S.C), (1993), 84 B.C.L.R. (2d) 206 (B.C.S.C.);Re Northland Propei ties Ltd. (1988), 73 C,13.R.

(N S.) 166 (B.C S C ); Northland Properties Ltd. v. Excelsior Life Jnsurance Co. of'anada (1989), 73 C.B R.

(N.S.) 195 (B.C.C.A.);Re NsC Diesel Power Inc. (1990), 79 C 13.R. (N.S.) 1 (N.S.T.D.), Savage v. Amoco Ac-

quisition Co. (1988), 68 C.B R, (N.S.) 154, (szib nom. Amoco Acquisition Co. v, Savage) (Alta. C.A.); Re 8'el-

lington Building Corp. (1934), 16 C.B.R.48 (Ont. H.C.J.). Her summarized principles were cited by the Alberta

Court of Appeal, apparently with approval, in a subsequent Canadian Aii./ines decixio&i Re Ca»adia» AirB»e5

Corp, 2000 ABCA 149 (CanLII), (2000), 19 C.B.R.(4 ) 33 (Alta. C.A.) at para. 27.th

[32] First, as the supcrvlsmg Judge liotcd, thc CCAA itself is morc compendiously styled "An act to facilitate

compromises and arrangements between companies and their creditois". Thcrc is no mention of dealing with is-

sues that would change thc nature of thc relationships as between the creditors thcmsclvcs As Tysoc J, noted in

Pacific Coastal Atrit»es Ltii. v, Aii Canada, [2001] 13 C,J. No 2580 (B.C.S.C.)at para 24 (after referring to the

full style of the legislation).

[The purpose of thc CCAA proceeding] is not to deal with disputes betwccn a creditor of a company and a

third party, even if the company was also involved in the subject matter of the dispute. While issues

between the debtor company and non-creditors are sometimes dealt with in CCAA proceedings, it is not a

proper use of a CCAA proceeding to determine disputes between parties other than the debtor company.

[33] In this particular case, the supervising judge was very careful to say that nothing in his reasons should be

taken to determine or affect the relationship between the Subordinate Debenture Holders and the Semor Debt

Holders.

[34] Secondly, it has long been recognized that creditors should be classified in accordance with their contract

rights, that is, according to their respective interests in the debtor company: sce Stanley E. Edwards, "Reorganiza-

tions Under the Companies'reditors Arrangement Act" (1947) 25 Can. Bar. Rev. 587, at p. 602.

[35] Finally, to hold the classification and voting process hostage to the vagaries of a potentially infinite vanety

of disputes as between already disgruntled creditors who have been caught in thc maelstrom of a CCAA restruc-

turing, runs the risk of hobbling that process unduly. It could lead to thc very type of fragmentation and multipli-

city of discrete classes or sub-classes of classes that judges and legal writers have warned might well defeat the

purpose of the Act: see Stanley Edwards, "Reorganizations under the Companies'reditors Arrangement Act",

supra; Ronald N. Robertson Q.C, "Legal Problems on Reorganization of Major Financial and Commercial
thDebtors", Canadian Bar Association — Ontario Continuing Legal Education, 5 Apnl 1983 at 19-21; Norcen En-
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ergJ Resources Ltd. v, Oakwood Petvoleums Ltd., supra, at para. 27; Northland Properties Ltd, v, Excelsior Life

1nsurance Co. of Canada, supra; Sklar-Peppier, supra; Re II'oodwards Ltd., supra.

[36] In the end, it is important to remember that classification of creditors, like most other things pertaining to

the CCAA, must be crafted with the underlying purpose of the CCAA in mind, namely facilitation of the reor-

ganization of an insolvent company through the negotiation and approval of a plan of compromise or arrange-

ment between the debtor company and its creditors, so that thc debtor company can continue to carry on its busi-

ness to the benefit of all concerned. As Paperny J. noted in Re Canadian Airlines, "the Court should be careful

to resist classification approaches that would potentially jeopardize viable Plans."

74 In 2007, in Stelco inc., Re[FN13], the Ontario Court of Appeal dismissed a further appeal and held.

[44] We note that this approach of delaying the resolution of inter-creditor disputes is not inconsistent with the

scheme of the CCAA In a ruling made on November 10, 2005, in the proceedings relating to Stelco reported at

15 C B.R. (5th) 297, Farley J. expressed this point (at para. 7) as follows:

The CCAA is styled as "An Act to facilitate compromises and arrangcmcnts between companies and their

creditors" and its short title is: Coinpanies'reditors Arrangement Act. Ss. 4, 5 and 6 talk of compromises

or arrangements bctwccn a company and its creditors There is no mention of this extending by statute to en-

compass a change of relationship among thc creditors vis-a-vis the creditors themselves and not directly in-

volving the company.

[45] Thus, we agree with the motion judge's intcrprctation of s, 6.01(2). The result ol this interpretation is that

the Plan cxtinguishcd thc provisions of the Note Indenture respecting the rights and obligations as between

Stelco and thc Notcholders on the Effective Date. However, the Turnover Provisions, which relate only to the

rights and obligations between the Senior Debt Holders and the Noteholders, were intended to continue to oper-

ate.

75 I have quoted from the above decisions at length since they support rather than detract from the basic principle

that in my view is operative in this instance.

76 I do not consider that the Plan in this case involves a change in relationship among creditors "that docs not dir-

ectly involve thc Company." Those who support the Plan and are to be released are "directly involved in the Company"

in the sense that many arc foregoing immediate rights to assets and are providing real and tangible input for the preserva-

tion and enhancement of the Notes. It would be unduly restrictive to suggest that the moving parties'laims against re-

leased parties do not involve thc Company, since the claims are directly related to the value of the Notes. The value of
the Notes is in this case the value of the Company.

77 This Plan, as it deals with releases, doesn't change the relationship of the creditors apart from involving the Com-

pany and its Notes. The only contract between creditors in this case relates directly to the Notes.

U.S. Law

78 Issue was taken by some counsel for parties opposing the Plan with the comments of Justice Ground m

Muscletech [2007][FN14] at paragraph 26, to the effect that third party creditor Releases have been recognized under

United States bankruptcy law. I accept the comment of Mr, Woods that the U.S. provisions involve a different statute

with different language and therefore different considerations.
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79 That does not mean that the U.S. law is to be completely ignored. It is instructive to consideration of the release

issue under the CCAA to know that there has been a principled debate within judicial circles in the United States on the

issue of releases in a bankruptcy procecdmg of those who arc not themselves directly parties m bankruptcy

80 A very comprehensive article authored by Joshua M. Silverstein of Emory University School of'Law in 2006, 23

Bank. Dev. J. 13, outlines both the line of U.S. decisions that hold that bankruptcy courts may not use their general equit-

able powers to modify non-bankruptcy rights, and those that hold that non-bankruptcy law is not an absolute bar to the

exercise of equitable powers, particularly with respect to third party releases.

81 The author concludes at paragraph 137 that a decision of the Supreme Court of the Umted States in U.S. v. &~-

ergy Resources Co., 495 U.S. 545 (U.S. Sup. Ct. 1990) offers crucial support for the pro-release position.

82 I do not take any of the statements to referencing U.S. Iaw on this topic as being directly applicable to thc case

now before this Court, except to say that in resolving a very legitimate debate, it is appropriate to do so in a purposive

way but also very much within a case-specific fact-contextual approach, which seems to be supported by the United

States Suprcmc Court decision above.

Steinberg Decision

83 Against the authorities referred to above, those opposed to the Plan releases rely on the June 16, 1993 decision of
the Quebec Court of Appeal in 5'reinbe&g J»i e. Mieba»d[EN/5]

84 Mr. Woods lor some of thc movmg parties urges that thc decision, which hc asserts makes third party releases il-

legal, is still good law and binding on this Court, since no other Court of Appeal in Canada has directly considered or

derogated from the result. (It. appears that thc decision has not been reported in English, which may explain some of thc

absence of comment.)

85 The Applicants not surprisingly take an opposite view. Counsel submits that undoubtedly in direct response to the

Steinberg decision, Parliament added s. 5.1 (scc above paragraph [60]) thereby opening thc door for the analysis that has

followed with the decisions of Canadian Airlines, Muscleteeh and others. In other words, it is urged the caselaw that has

developed in the 15 years since Steinberg now provide a basis for recognition of third party releases in appropriate cir-

cumstances.

86 The Steinberg decision dealt directly with releases proposed for acts of directors. The decision appears to have

focused on the nature of the contract created and binding between creditors and the company when the plan is approved.

I accept that the effect of a Court-approved CCAA Plan is to impose a contract on creditors.

87 Reliance is placed on the decision of Dcschamps J.A. (as she then was) at the following paragraphs of the Stein-

berg decision:

[54] Even if one can understand the extreme pressure weighmg on the creditors and the respondent at the time of
the sanctiomng, a plan of arrangement is not thc appropriate forum to settle disputes other than the claims that

are the subject of the arrangcmcnt. In other words, one cannot, under the pretext of an absence of formal direct-

ives in the Act, transform an arrangement into a potpourri.

[57] If the arrangement is imposed on thc dissenting creditors, it means that the rules of civil law founded on

consent are set aside, at least with respect to them. One cannot impose on creditors, against their will, con-

sequences that are attached to the rules of contracts that are freely agreed to, like releases and other notions to
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which clauses 5.3 and 12.6 refer. Consensus corresponds to a reality quite different from that of the majorities

provided for in section 6 of the Act and cannot be attributed to dissenting creditors.

[59] Under the Act, the sanctioning judgment is required for the arrangement to bind all the creditors, including

those who do not consent to it. The sanctioning cannot have as a consequence to extend the effect of the Act. As

the clauses in the arrangement founded on the rules of the Civil Code are foreign to the Act, the sanctioning can-

not have any effect on them.

[68] The Act offers the respondent a way to arrive at a compromise with its creditors It does not go so far as to

offer an umbrella to all the persons within its orbit by permitting them to shelter themselves from any recourse.

[74] If an arrangement is imposed on a creditor that prevents him from recovering part of his claim by the effect

of the Act, he does not necessarily lose the benefit of other statutes that he may wish to invoke. In this sense, if
thc Civil Code provides a recourse in civil liability against the directors or officers, this right of the creditor can-

not be wiped out, against his will, by the inclusion of a release in an arrangement.

88 If it were necessary to do so, I would accept the position of the Applicants that the history of judicial interpreta-

tion of the CCAA at both thc appellate and trial levels in Canada, along with the change to s. 5,1, leaves the decision in

Stetni&erg applicablc to a prior era only

89 I do not think it necessary to go that far, however. One must remember that Steinbet g dealt with release of claims

against directors. As Mme. Justice Deschamps said at paragraph 54, "[A] plan of arrangement is not the appropriate for-

um to settle disputes other than thc claims that are thc subject of the arrangcmcnt,"

90 In this case, all the Notcholders have a common claim, namely to maximize the value obtainable under their

notes. The anticipated increase in the value of the notes is directly affected by the risk and contribution that will be made

by asset and liquidity providers.

91 In my view, depriving all Noteholders from achieving enhanced value of their notes to permit a few to pursue

negligence claims that do not affect note value is quite a different set of circumstances from what was before the Court in

Steinberg. Different in kind and quality.

92 The sponsoring parties have accepted the policy concern that exempting serious claims such as some frauds could

not be regarded as fair and reasonable within the context of the spirit and purpose of the CCAA,

93 The sponsoring parties have worked diligently to respond to that concern and have developed an exemption to the

release that in my view fairly balances the rights of Noteholders with serious claims, with the risk to the Plan as a Whole.

Statutory Interpretation of the CCAA

94 Reference was made during argument by counsel to some of the moving parties to rules of statutory interpretation

that would suggest that the Court should not go beyond the plain and ordinary words used in the statute.

95 Various of the authorities referred to above emphasize thc remedial nature of the legislation, which leaves to the

greatest extent possible the stakeholders of the debtor corporation to decide what Plan will or will not be accepted with

the scope of the statute.
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96 The nature and extent of judicial interpretation and innovation in insolvency matters has been the subject of re-

cent academic and Judicial comment.

97 Most recently, Madam Justice Georgina R. Jackson and Dr. Janis Sarra in "Selecting the Judicial Tool to get the

Job Done: An Exammation of Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency Mat-

ters,"[FN16] wrote:

The paper advances the thesis that m addressing the problem of under-inclusive or skeletal legislation, there is a

hierarchy or appropriate order of utilization of judicial tools. First, the courts should engage in statutory interpreta-

tion to determine the limits of authority, adopting a broad, liberal and purposive interpretation that may reveal the

authority. We suggest that it is important that courts first interpret the statute before them and exercise their authority

pursuant to the statute, before reaching for other tools in the judicial tool box. Examination of the statutory language

and framework of the legislation may reveal a discretion, and statutory interpretation may dctcrmine the extent of the

discretion or statutory interpretation may reveal a gap. The common law may permit the gap to be filled; if it docs,

thc chambers judge still has a discretion as to whcthcr hc or she invokes the authority to fill the gap. The cxcrcise of
inherent junsdiction may fill the gap; if it does, the chambers ludge still has a discretion as to whcthcr he or she in-

vokes the authority revealed by thc discovery of inherent junsdictton. This paper considers these issues at some

length. [FN 17]

Second, we suggest that mherent Jurisdiction is a misnomer for much of what has occuircd in decision making undei

thc CCAA. Appeal court Judgments in cases such as SV&eena Celliiioie Inc. and Stek.o discussed below, have begun

to articulate this view As part of this observation, wc suggest that for thc most part, thc exercise of the court's au-

thority is fiequently, although not exclusively, made on thc basis of statutory interpretation
~
FN18~

Third, in the context of commercial law, a driving principle of the courts is that they arc on a quest to do what makes

scnsc commercially in the context of what is thc fairest and most equitable in the circumstances. The establishment

of specialized commercial lists or rosters in Jurisdictions such as Ontano, Quebec, British Columbia, Alberta and

Saskatchewan are aimed at the same goal, creating an cxpcditious and efficient forum for thc fair resolution of com-

mercial disputes effectively and on a timely basis. Similarly, the standards of review applied by appellate courts, in

the context of commercial matters, have regard to the specialized expertise of the court of first instance and demon-

strate a commitment to effective processes for the resolution of commercial disputes.[FN19] [cities omitted]

98 The case now before the Court does not involve confiscation of any rights in Notes themselves; rather the oppos-

ite: the opportunity in the business circumstances to maximize the value of the Notes. The authors go on to say at p. 45:

Iacobucci J., writing for the Court in Rizzo Shoes, reaffirmed Driedger's Modern Principle as the best approach to in-

terpretation of the legislation and stated that "statutory interpretation cannot be founded on the wording of the legis-

lation alone". He considered the history of the legislation and the benefit-conferring nature of the legislation and ex-

amined thc purpose and obJect of the Act, the nature of the legislation and the consequences of a contrary finding,

which he labeled an absurd result. Iacobucci J. also relied on s. 10 of the Interpretation Acr, which provides that

every Act "shall be deemed to be remedial" and directs that every Act "shall accordingly receive such fair, large and

liberal construction and interpretation as will best ensure the attainmcnt of the object of the Act according to its true

intent, meaning and spirit". The Court held.

23 Although the Court of Appeal looked to the plain meaning of the specific provisions in question in the

present case, with respect, I believe that the court did not pay sufficient attention to the scheme of the ESA, its

object or the intention of thc lcgislaturc; nor was the context of the words in issue appropriately recognized. I
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now turn to a discussion of these issues.

40 As I see the matter, when the express words of ss. 40 and 40a of the ESA are examined in their entire con-

text, there is ample support for the conclusion that the words "terminated by the employer" must be interpreted

to include termination resulting from the bankruptcy of the employer. Using the broad and generous approach to

interpretation appropriate for benefits-conferring legislation, I believe that these words can reasonably bear that

construction.

Thus, in Rizzo Shoes we see the Court extending the legislation or making explicit that which was implicit only, as it

were, by reference to the Modern Principle, the purpose and object of the Act and the consequences of a contrary

result No reference is made to filling the legislative gap, but rather, the Court is addressing a fact pattern not expli-

citly contemplated by the legislation and extending the legislation to that fact pattern.

Professor Cote also sees the issue of legislative gaps as part of the discussion of "legislative purpose", which finds

expression in the codification of the mischief rule by the various Canadian interpretation statutes. The ability to ex-

tend the meaning of thc provision finds particular expression when one considers the question posed by him: "can

the purposive method niake up for lacunae in thc legislation" He points out, as does Professor Sullivan, that the

courts have not provided a definitive answer, but that for him there are two schools of thought Onc draws on thc "lit-

eral rulc" which favours judicial restraint, whereas thc other, the "mischief rule", "posits correction of the text to

make up foi lacunae " To temper the extent of the literal rule, Professor Cote states:

First, the judge is not legislating by adding what is already iniplicit The issue is not the judge's power to actu-

ally add terms to a statute, but rather whether a particular concept is sufficiently implicit in the words of an en-

actment for the judge to allow it to produce effect, and if so, whether there is any principle preventing the judge

from making explicit what is already implicit. Parliament is required to be particularly explicit with some types

of legislation such as expropriation statutes, for example.

Second, the Literal Rule suggests that as soon as the courts play any creative role in settling a dispute rather than

merely administering the law, they assume thc duties of Parliament. But by their very nature, judicial functions

have a certain creative component. If the law is silent or unclear, the judge is still required to arrive at a de-

cision In doing so, he [she] may quite possibly be required to define rules which go beyond the written expres-

sion of the statute, but which in no way violate its spirit.

In certain situations, the courts may refuse to correct lacunae in legislation. This is not necessarily because of a

narrow definition of their role, but rather because general principles of interpretation require the judge, in some

areas, to insist on explicit indications of legislative intent. It is common, for example, for judges to refuse to fill

in thc gaps in a tax statute, a retroactive law, or legislation that severely affects property rights. [Emphasis ad-

ded. Footnotes omitted.][F¹OJ

99 The modern purposive approach is now well established in interpreting CCAA provisions, as the authors note.

The phrase more than any other with which issue is taken by the moving parties is that of Paperny J, that s. 5 of the

CCAA does not preclude releases other than those specified in s. 5.1,

100 In this analysis, I adopt the purposive language of the authors at pp 55-56:
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It may be that with the increased codification in statutes, courts have lost sight of their general jurisdiction where

there is a gap in the statutory language. Where there is a highly codified statute, courts may conclude that there is

less room to undertake gap-filling. This is accurate insofar as the Parliament or Legislative Assembly has limited or

directed the court's general jurisdiction; there is less likely to be a gap to fill. However, as the Ontario Court of Ap-

peal observed m the above quote, the court has unlimited jurisdiction to decide what is necessary to do justice

between the parties except where legislators have provided specifically to the contrary

The court's role under the CCAA is primarily supervisory and it makes determinations during the process where the

parties are unable to agree, m order to facilitate the negotiation process. Thus the role is both procedural and sub-

stantive in makmg rights determinations within thc context of an ongoing negotiation process. The court has held

that because of the remedial nature of the legislation, the judiciary will exercise its jurisdiction to give effect to the

public policy objectives of thc statute where the express language is incomplete. The nature of insolvency is highly

dynamic and the complexity of firm financial distress means that legal rules, no matter how codified, have not been

fashioned to meet every contingency, Unlike rights- based litigation where the court is making determinations about

nghts and remedies for actions that have already occurred, many insolvency procccdings involve thc court making

determinations in the context of a dynamic, forward moving process that is seeking an outcome to the debtor's finan-

cial distress,

The exercise of a statutory authority requires the statute to be construed. The plain meaning or textualist approach

has given way to a search for the object and goals of the statute and the intentionalist approach. This latter approach

makes use of thc purposive approach and the mischief rule, including its codification under interpretation statutes

that every enactment is dccmcd remedial, and is to bc given such faii, large and liberal construction and intcrpreta

tion as best ensures the attainmcnt of its objects. This latter approach advocates reading thc statute as a whole and

being mindful of Dricdger's "one principle", that the words of the Act arc to be read in their entire context, in their

grammatical and oidinary sense hairmoniously with the scheme of the Act, thc object of the Act, and thc intention of

Parliament. It is important that courts first interpret thc statute before them and exercise their authority pursuant to

the statute, before reaching for other tools in the judicial toolbox. Statutory interpretation using thc principles articu-

lated above leaves room for gap-filling in the common law provinces and a consideration of purpose in Quebec as a

manifestation of the judge's overall task of statutory interpretation. Finally, thc jurisprudence in relation to statutory

interpretation demonstrates the fluidity inherent in the judge's task in seeking the objects of the statute and the mten-

tion of the legislature.

101 I accept the hierarchy suggested by the authors, namely statutory interpretation (which in the case of the CCAA

has inherent in it "gap fillmg"), judicial discretion and thirdly inherent jurisdiction.

102 It simply does not make either commercial, business or practical common sense to say a CCAA plan must inev-

itably fail because one creditor cannot sue another for a claim that is over and above entitlement in the security that is the

subject of the restructurmg, and which becomes significantly greater than thc value of the security (in this case the

Notes) that would be available in bankruptcy. In CCAA situations, factual context is everything. Here, if the moving

parties are correct, some creditors would recover much more than others on their security.

103 There may well be many situations in which compromise of some tort claims as between creditors is not directly

related to success of thc Plan and therefore should not be released; that is not the case here.

104 I have been satisfied the Plan cannot succeed without the compromise. In my view, given the purpose of the

statute and the fact that this Plan is accepted by all appearing parties m principle, it is a reasonable gap-filling function to
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compromise certain clamis necessary to complete restructuring by the parties. Those contributing to the Plan are directly

related to the value of thc notes themselves within the Plan.

105 I adopt the authors'onclusion at p, 94:

On the authors'eading of the commercial jurisprudence, the problem most often for the court to resolve is that the

legislation in question ls under-inclusive. It is not ambiguous. It simply does not address the application that is be-

fore the court, or ln some cases, grants the court the authonty to make any order it thinks fit. While there can bc no

magic formula to address this recurring situation, and indeed no one answer, it appears to the authors that practition-

ers have available a number of tools to accomplish the same end, In determining the right tool, it may be best to con-

sider the Judicial task as if ln a hierarchy of judicial tools that may be deployed. The first is examination of the stat-

ute, commencing with consideration of the precise wording, the legislative history, the object and purposes of the

Act, perhaps a consideration of Driedger's principle of reading the words of the Act in their entire context, in their

grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention of

Parliament, and a consideration of the gap-filling power, where applicable, It may very well be that this exercise will

reveal that a broad interpretation of the legislation confers the authority on the court to grant the application before

it Only after exhausting this statutory interpretivc function should the court consider whether it is appropriate to as-

sert an mherent jurisdiction, Hence, inherent jurisdiction continues to bc a valuable tool, but not one that is necessary

to utilize ln 111ost cll'cullistanccs.

Izraud Claims

106 I have coi1cludcd that claims of fraud do fall into a category distinct from negligcncc, The concern expressed by

the Court in the endorsement of May 16, 2008 resulted in an amendment to thc Plan by those supporting lt. The Applic-

ants amended the release provisions of the Plan to in effect "carve out" some fraud claims.

107 The concern expressed by those parties opposed to the Plan —that the fraud cxcmption from the release was

not sufficiently broad —resulted in a further hearing on the issue on June 3, 2008. Those opposed continue to object to

the amended release provisions.

108 The definition of fraud in a corporate context in the common law of Canada starts with the proposition that lt

must be made (1) knowingly; (2) without belief in its truth, (3) recklessly, careless whether it be true or false.[FN21] It

is my understanding that while expressed somewhat differently, the above-noted ingredients form the basis of fraud

claims in the civil law of Quebec, although there are differences.

109 The more serious nature of a civil fraud allegation, as opposed to a negligencc allegation, has an effect on the

degrcc of probability required for the plaintiff to succeed. In Continental Insurance Co. v. Dalton Cartage Co.[FN22],
Laskin J. wrote:

There is necessarily a matter of judgment involved in weighing evidence that goes to the burden of proof, and a trial

judge is justified in scrutinizing evidence with greater care if there are serious allegations to be established by the

proof that is offered. I put the matter in the words used by Lord Denning in Bater v. Bater, supra, at p. 459, as fol-

lows:

It is true that by our law there is a higher standard of proof in criminal cases than in civil cases, but this is sub-

ject to the qualification that there is no absolute standard in either case. In criminal cases the charge must be

proved beyond reasonable doubt, but there may be degrees of proof within that standard. Many great judges
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have said that, in proportion as the crime is enormous, so ought the proof to bc clear. So also in civil cases. The

case may be proved by a preponderance of probability, but there may be degrees of probability within that stand-

ard. The degree depends on the subject-matter. A civil court, when considering a charge of fraud, will naturally

require a higher degree of probability than that which it would require if considering whether negligence were

established, It docs not adopt so high a degree as a criminal court, even when it is considering a charge of a

criminal nature, but still it does require a degree of probability which is commensurate with the occasion.

I do not regard such an approach as a dcparturc from a standard of proof based on a balance of probabilities nor

as supporting a shifting standard. The question in all civil cases is what cvidcncc with what weight that is accor-

ded to it will move the court to conclude that proof on a balance of probabilities has been established.

110 The distinction between civil fraud and negligence was further explained by Finch J.A in Fripp» v Touche Ross

8 Co:[FN23]

[101]Whether a representation was made negligently or fraudulently, reliance upon that representation is an is-

sue of fact as to the representcc's state of mind. There are cases where the representee may be able to give direct

evidence as to what, in fact, induced him to act as he did. Where such evidence is available, its weight is a ques-

tion for the trier of fact. In many cases however, as the authontics point out, it would be reasonable to expect

such cvidcncc to be given, and if it were it might well bc suspect as self-serving. This is such a case.

[102] The distinction bctwccn cases of negligent and fraudulent misrepresentation is that proof of a dishonest or

fraudulent frame of mind on the defendant's part is required in actions of dcccit That, too, is an issue of fact and

one which may also, of necessity, fall to bc resolved by way of inference, There is, howcvcr, nothing in that

which touches on the issue of the plaintiffs reliance I can see no reason why thc burden of proving reliance by

the plaintiff, and the drawing of mfcrences with respect to the plamtiff's state of mind, should bc any different in

cases of negligent misrepresentation than it is in cases of fraud

111 In Toronto Dominion Bank v. Leigh Jn»trutnents Ltd. (Trustee of)[FN24], Winkler J. (as hc then was) reviewed

the leading common law cases:

[477] Fraud is the most serious civil tort which can be alleged, and must be both strictly pleaded and stnctly

proved. The main distinction between the elements of fraudulent misrepresentation and negligent misrepresenta-

tion has been touched upon above, namely the dishonest state of mind of the representor. The state of mind was

descnbed in the seminal case Derry v. Peetr (1889), 14 App. Cas. 337 (H.L.) which held fraud is proved where it

is shown that a false representation has bccn made knowingly, or without belief in its truth, or recklessly,

without caring whether it is true or false. The intention to deceive, or reckless disregard for the truth is critical.

[478] Where fraudulent misrepresentation is alleged against a corporation, the intention to dcccive must still be

strictly proved. Further, in order to attach liability to a corporation for fraud, the fraudulent intent must have

been held by an individual person who is either a dircctmg mind of the corporation, or who is acting in the

course of their employmcnt through the principle of respondeat superior or vicarious liability. In B. G. Cheeo v.

B. C. Hydro (1990), 4 C.C.I..T.(2d) 161 at 223 (Affd, [1993] I S.C.R. 12), Hinkson J.A., writing for the maJor-

ity, traced the junsprudence on corporate responsibility in the context of a claim in fraudulent misrepresentation

at 222-223:

Subsequently, in H.L. Bolton (Engineering) Co. v. T,J Graham dc Sons Ltd., [1957] I Q.B. 159, [1956] 3 All

E,R. 624 (C.A.), Denning L J. said at p. 172;
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A company may in many ways be likened to a human body. It has a brain and nerve centre which con-

trols what it does. It also has hands which hold the tools and act in accordance with directions from the

centre. Some of the people in the company are mere servants and agents who are nothing more than

hands to do the work and cannot be said to represent the mind or will. Others are directors and man-

agers who represent the directing mind and will of the company, and control what it does The state of
mind of these managers is the state of mind of the company and is treated by the law as such. So you

will find that in cases where the law requires personal fault as a condition of liability in tort, the fault of
the manager will be the personal fault of the company. That is made clear by Lord Haldane's speech in

Leonard's Carrying Co. Ltd. v. Asiat&c Petroleum Co. Ltd.

It is apparent that the law in Canada dealing with the responsibility of a corporation for the tort of deceit is

still evolving. In view of the English decisions and thc decision of thc Supreme Court of Canada in the

Dredging case, supra, it would appear that the concept of vicarious responsibility based upon respondent su-

perior is too narrow a basis to determine the liability of a corporation The structure and operations of cor-

porations are becoming morc complex. However, the fundamental proposition that the plaintiff must estab-

lish an intention to deceive on the part of the defendant still applies

See also: Standa&d Investn&ents Ltd. et al. v, Canadian Imperial Banl& of Commerce (1985), 52 O.R (2d)
473 (C A.) (Leave to appeal to Supreme Court of Canada refused Fcb. 3, 1986).

[479J In thc case ol'raudulent misrepresentation, thcie are circumstances wheie silence may attract liability If a

material fact which was true at thc time a contract was executed becomes false while the contract remains ex-

ecutory, or if a statement bclievcd to bc true at thc time it was made is discovcrcd to bc false, then thc repres-

cntor has a duty to disclose the change in circumstances. The failure to do so may amount to a fraudulent mis-

representation See, P Perell, "I'alse Statcmcnts" (1996), 18 Advocates'uarterly 232 at 242.

[480] In Ra&nbow lndust&ial Caterers Ltd v Canadian Nationa/ Railway Co (1988), 54 D.L.R (4th) 43

(B C.C.A.) (Affd on other grounds [1991]3 S.C.R. 3), the British Columbia Court of Appeal overturned the tri-

al judge's finding of fraud through non-disclosure on the basis that the defendant did not remain silent as to the

changed fact but was simply slow to respond to the change and could only be criticized for its "communications

arrangements." In so doing, the court adopted the approach to fraud through silence established by the House of
Lords in Brownlie v, Campbell (1880), 5 App. Cas. 925 at 950. Esson J.A. stated at 67-68:

There is much emphasis in the plaintiffs submissions and in the reasons of the trial judge on the circum-

stance that this is not a case of fraud "of the usual kind" involving positive representations of fact but is,
rather, one concerned only with non-disclosure by a party which has become aware of an altered set of cir-

cuiilstanccs. It is, I think, potentially misleading to regard these as different categor&cs of fraud rather than

as a different factual basis for a finding of fraud. Where the fraud is alleged to arise from failure to disclose,
the plaintiff remains subject to all of the stringent requirements which the law imposes upon those who al-

lege fraud. Thc authority relied upon by the trial judge was the speech of Lord Blackburn in Brownlie v,

Campbell.... The trial judge quoted this exec&T&t:

...when a statement or representation has been made in the bona fide belief that it is true, and the party
who has made it afterwards comes to find out that it is untrue, and discovers what he should have said,
he can no longer honestly keep up that silence on the subject after that has come to his knowledge,

thereby allowing the other party to go on, and still more, inducing him to go on, upon a statement which
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was honestly made at the time at which it was made, but which he has not now retracted when he has

become aware that it can be no long honestly perscrvered [sic] in.

The relationship between the two bases for fraud appears clearly enough if one reads that passage in the

context of the passage which immediately precedes it:

I quite agrcc in this, that whenever a man in order to induce a contract says that which is in his know-

ledge untrue with the intention to mislead the other side, and induce them to enter into the contract, that

is downright fraud; in plain English, and Scotch also, it is a downright lie told to induce the other party

to act upon it, and it should of course be treated as such. I further agree in this. that when a statement or

representation .

[481] Fraud through "active non-disclosure" was considered by the Court of Appeal for Ontario in Abel v. Mc-

Donald, [1964] 2 O.R. 256 (C.A.) in which the court held at 259: "By active non-disclosure is meant that the de-

fendants, with knowledge that thc damage to the premises had occurred actively prevented as far as they could

that knowledge from coming to the notice of thc appellants.

112 I agree with thc co111111cnt of Winklcr I in 7'o&o»t» D»»&i»&o» 8a»li i. l eigh 1»xr&.»»&e»ts l,&r(. (7&»xtee of) s»p&a,

that the law in Canada for corporate responsibility for the tort of deceit is evolving. Hence the concern expressed by

counsel for Asset Providcrs that a finding as a result of fraud (an intentional tort) could give rise to clan11s iiiidei the A&eg-

lige»ce Act to extend to all who may be said to have contributed to the "fault."[FN25]

113 I understand the reasoning of the Plan supporters for drawing the fraud "carve out" in a narrow I'ashion. It is to

avoid the potential cascade of litigation that they fear would result if a broader "carve out" were to be allowed. Those op-

posed urged that quite simply to allow the restrictive fiaud claim only would be to deprive them of a right at law.

114 Thc fraud issue was put in simplistic terms during the oral argument on June 3, 2008. Those parties who oppose

the restnctions in the amended Release to deal with only some claims of fraud, argue that the amcndmcnts are merely

cosmetic and are meaningless and would operate to insulate many individuals and corporations who may have committed

fraud.

115 Mr Woods, whose clients include some corporations resident in Quebec, submitted that the "carve out," as it

has been called, falls short of what would be allowable under the civil law of Quebec as claims of fraud In addition, he

pointed out that under Quebec law, security for costs on a full indemnity basis would not be permitted.

116 I accept the submission of Mr. Woods that while there is similarity, there is no precise equivalence between the

civil law of Quebec and thc common law of Ontario and other provinces as applied to fraud.

117 Indeed, counsel for other opposing parties complain that the fraud carve out is unduly restrictive of claims of

fraud that lie at common law, which their clients should be permitted in fairness to pursue.

118 The particular carve out concern, which is applicable to both the civil and common law Jurisdictions, would lim-

it causes of actions to authorized representatives of ABCP dealers. "ABCP dealers" is a defined term within the Plan

Those actions would proceed in the home province of the plaintiffs.

119 The thrust of the Plan opponents'rguments is that as drafted, the permitted fraud claims would preclude recov-

ery in circumstances where senior bank officers who had the requisite fraudulent intent directed sales persons to make
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statements that the sales persons reasonably believed but that the senior officers knew to be false.

120 That may well be the result of the effect of the Releases as drafted. Assuming that to be the case, I am not satis-

fied that the Plan should be rejected on the basis that the release covenant for fraud is not as broad as it could be.

121 The Applicants and supporters have responded to the Court's concern that as initially drafted, the initial release

provisions would have compromised all fraud claims. I was aware when the further request for release consideration was

made that any "carve out" would unlikely be sufficiently broad to include any possibility of all deceit or fraud claims be-

ing made in the future.

122 Thc particular concern was to allow for those claims that might arise from knowingly false representations being

made directly to Noteholders, who relied on the fraudulent misrepresentation and suffered damage as a result.

123 The Release as drafted accomplishes that purpose. It does not go as far as to permit all possible fraud claims, I
accept thc position of the Applicants and supporters that as drafted, the Rcleascs are in thc circumstances of this Plan fair

and reasonable. I reach this conclusion for the following reasons;

l. I am satisfied that the Applicants and supporters will not bring forward a Plan that is as broad in permitting

fraud claims as those opposing urge should be permitted.

2. None of thc Plan opponents have brought forward particulars of claims against persons or parties that would

fall outside those envisaged within thc carve out Without at least some particulars, expanded fraud claims can

only be regarded as hypothetical or speculative

3 I understand and accept the position of the Plan supporters that to broaden fraud claim rclicf docs nsk cxtens-

ivc complex litigation, the prevention ol which is at the heart of the Plan. The likelihood of cxpandcd claims

against many parties is most likely if the fraud issue were open-ended.

4. Those who wish to claim fraud within the Plan can do so in addition to the remedies on the Notes that are

available to them and to all other Noteholders. In other words, those Noteholders claiming fraud also obtain the

other Plan benefits.

124 Mr. Sternberg on behalf of Hy Bloom did refer to the claims of his clients particularized in the Claim com-

menced in the Superior Court of Quebec. The Claim particularizes statements attributed to various National Bank repres-

entatives both before and after the August 2007 freeze of the Notes. Mr. Sternberg asked rhetorically how could the

Court countenance the compromise of what in the future might be found to be fraud perpetrated at the highest levels of
the Canadian and foreign banks.

125 The response to Mr Sternberg and others is that for the moment, what is at issue is a liquidity crisis that affects
the ABCP market in Canada. The Applicants and supporters have brought forward a Plan to alleviate and attempt to fix

that liquidity crisis.

126 The Plan does in my view represent a reasonable balance between benefit to all Noteholders and enhanced re-

covery for those who can make out specific claims in fraud.

127 I leave to others the questions of all the underlying causes of the liquidity crisis that prompted thc Note freeze in

August 2007. If by some chance there is an organized fraudulent scheme, I leave it to others to deal with. At the moment,
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the Plan as proposed represents the best contract for recovery for the vast majority of Notcholders and hopefully restora-

tion of the ABCP market in Canada.

Hardship

128 As to the hardship issue, the Court was apprised in the course of submissions that the Plan was said by some to

act unfairly in respect of certain Noteholders, in particular those who hold Ironstone Series B notes It was submitted that

unlike other trusts for which underlying assets will be pooled to spread risk, thc underlying assets of Ironstone Trust arc

being "siloed" and will bear the same risk as they currently bear.

129 Unfortunately, this will be thc case but the result is not duc to any particular directive purpose of thc Plan itself,

but rather because the assets that underlie the trust have been determined to bc totally "Ineligible Assets," which appar-

ently have exposure to the U.S. residential sub-prime mortgage market.

130 I have concluded that within the context of the Plan as a whole it does not unfairly treat thc Ironstone Notchold-

ers (although their replacement notes may not be worth as 111uch as others'.) The Ironstone Notcholders have still voted

by a wide majointy in favour of the Plan.

131 Since the Initial Order of March 17, there have been a number of developments (settlcmcnts) by parties outside

the Plan itself of which the Court was not fully apprised until recently, which were intended to address the issue of hard-

ship to certain investors. These efforts arc sr1111111arized in paragraphs 10 to 33 of the Eighth Report of thc Monitor,

132 I have icvicwed the efforts made by various parties supporting the Plan to deal with hardship issues, I am satis-

fied that they rcprcscnt a fair and reasonable attempt to deal with issues that result in diffcrcntial impact among Note-

holders. The pleas of certain Noteholders to have their individual concerns addressed have through the Monitor been

passed on to those necessary for a response.

133 Counsel for one affected Noteholder, the Avrith family, which opposes the Plan, drew the Court's attention to

their particular plight. In response, counsel for National Bank noted the steps it had taken to provide at least some hard-

ship redress.

134 No Plan of this size and complexity could be expected to satisfy all affected by it. The size of the majority who

have approved it is testament to its overall fairness, No plan to address a cinsis of this magnitude can work perfect equity

among all stakeho ldcrs.

135 The information available satisfies me that business judgment by a number of supporting parties has been ap-

plied to deal with a number of mequitics. The Plan cannot provide complete redress to all Noteholders. The parties have

addressed the concerns raised. In my view, the Court can ask nothing more.

Conclusion

136 I noted in the endorsement of May 16, 2008 my acceptance and understanding of why thc Plan Applicants and

sponsors required comprehensive releases of negligence. I was and am satisfied that there would be the third and fourth

claims they anticipated if the Plan fails. If negligence claims were not released, any Noteholder who believed that there

was value to a tort claim would be entitled to pursue the same. There is no way to anticipate the impact on those who

support the Plan. As a result, I accept the Applicants'osition that the Plan would be withdrawn if this were to occur.

137 The CCAA has now been accepted as a statute that allows for judicial flexibility to enable busmess people by

2012 Thomson Rcutcrs No Claim to Orig. Govt Works

C



Page 31

2008 CarswellOnt 3523, 43 C.B.R.(5th) 269, 47 B.L.R.(4th) 74

the exercise of majority vote to restructure insolvent entities.

138 It would defeat the purpose of the statute if a single creditor could hold a restructuring Plan hostage by insisting

on the ability to sue another creditor whose participation in and contribution to the restructuring was essential to its suc-

cess. Tyranny by a minority to defeat an otherwise fair and reasonable plan is contrary to the spirit of the CCAA.

139 One can only speculate on what response might be made by any one of the significant corporations that are mov-

ing parties and now oppose confirmation of this Plan, if any of those entities were undergoing restructuring and had their

Plans in jeopardy because a single creditor sought to sue a financing creditor, which required a release as part of its parti-

cipation.

140 There arc a variety of underlying causes for the liquidity crisis that has given rise to this restructuring.

141 The following quotation from the May 23, 2008 issue of The Economist magazine succinctly describes the prob-

le111:

If the crisis were simply about thc creditworthiness of underlying assets, that question would be simpler to answer.

The problem has been as much about confidence as about money. Modern financial systems contain a mass of ampli-

fiers that multiply thc impact of both losses and gains, creating huge uncertainty,

142 The above quote is not directly about the ABCP market in Canada, but about the potential crisis to the world-

wide banking system at this time. In my view it is applicable to the ABCP situation at this time Apart from the Plan it-

self, there is a need to restore confidence in the financial system in Canada and this Plan is a legitimate use of the CCAA

to accomplish that goal.

143 I have as a result addressed a number of questions in order to be satisfied that in the specific context of this case,

a Plan that includes third party releases is justified within CCAA jurisdiction, I have concluded that all of the following

questions can bc answered in the affirmative

1, Are the parties to be released necessary and essential to the restructuring of the debtor?

2. Are the claims to be released rationally related to the purpose of the Plan and necessary for it?

3. Can thc Court be satisfied that without the releases the Plan cannot succeed?

4. Arc the parties who will have claims against them released contributing in a tangible and realistic way to thc

Plan?

5 Is the Plan one that will benefit not only the debtor but creditor Noteholders generally?

6. Have the voting creditors approved the Plan with knowledge of the nature and effect of the releases?

7. Is the Court satisfied that in the circumstances the releases are fair and reasonable in the sense that they are

not overly broad and not offensive to public policy?

144 I have concluded on the facts of this Application that the releases sought as part of the Plan, including the lan-

guage exempting fraud, to be permissible under the CCAA and are fair and reasonable.
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145 The motion to approve the Plan of Arrangement sought by the Application is hereby granted on the terms of the

draft Order filed and signed.

146 One of thc unfortunate aspects of CCAA real time litigation is that it produces a tension between well-

represented parties who would not be present if time were not of the essence.

147 Counsel for some of those opposing the Plan complam that they were not consulted by Plan supporters to "nego-

tiate" the release terms. On the other side, Plan supporters note that with the exception of general assertions in the action

on behalf of Hy Bloom (who claims negligence as well), there is no articulation by those opposing of against whom

claims would be made and the particulars of those claims.

148 It was submitted on behalf of one Plan opponent that the limitation provisions are unduly restrictive and should

extend to at least two years from the date a potential plaintiff becomes aware of an Expected Claim.

149 The open-ended claim potential is rejected by the Plan supporters on the basis that what is needed now, since

Notes have been frozen for almost one year, is certainty of claims and that those who allege fraud surely have had plenty

of opportunity to know the basis of their evidence.

150 Other opponents seek to continue a negotiation with Plan supporters to achieve a resolution with respect to rc-

Icascs satisfactory to each opponent.

151 I recognize thai. the time for negotiation has been short. Thc opponents'ain opposition to thc Plan has been the

elimination of negligence claims and the Court has been advised that an appeal on that issue will piocced.

152 I can appreciate the desire for opponents to ncgotiatc for any advantage possible I can also understand thc limit-

ation on the patience of the variety of parties who arc Plan supporters, to gct on with thc Plan or abandon it,

153 I am satisfied that the Plan supporters have listened to some of the concerns of the opponents and have incorpor-

ated those concerns to the extent they are willing in the revised release form. I agreed that it is time to move on.

154 I wish to thank all counsel for their cooperation and assistance. There would be no Plan except for the sustained

and significant effort of Mr. Crawford and the committee he chairs.

155 This is indeed hopefully a unique situation in which it is necessary to look at larger issues than those affecting

those who feel strongly that personal redress should predominate,

156 If I am correct, the CCAA is mdeed a vehicle that can adequately balance the issues of all those concerned.

157 The Plan is a business proposal and that includes the releases. The Plan has received overwhelming creditor sup-

port. I have concluded that the releases that are part of the Plan are fair and reasonable in all the circumstances.

158 The form of Order that was circulated to the Service List for comment will issue as signed with the release of
this decision.

Schedule

"A'ondults

Apollo Trust
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Apsley Trust

Aria Trust

Aurora Trust

Comet Trust

Encore Trust

Gemini Trust

Ironstone Trust

MMAI-I Trust

Ncwshore Canadian Trust

Opus Trust

Planet Trust

Rocket Trust

Selktrk Fundtng Trust

Sdvcrstone Trust

Slate Trust

Structured Asset Trust

Structured Investment Trust III

Symphony Trust

Whitehall Trust

Schedule "B"

Applicants

ATB Financial

Caisse de Depot et Placement du Quebec

Canaccord Capital Corporation

Canada Post Corporation
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Credit Union Central of Alberta Limited

Credit Union Central of British Columbia

Credit Union Central of Canada

Credit Union Central of Ontario

Credit Union Central of Saskatchewan

Desjardins Group

Magna International Inc.

National Bank Financial Inc./National Bank of Canada

NAV Canada

Northwatcr Capital Management Inc

Public Sector Pension Invest111ent Board

The Govcrnois of thc University of Alberta

Application gt anted,

Appendix I

Parties & Their Counsel

Counsel Party Represented

Benjamin Zarnett Fred Myers Brian Applicants: Pan-Canadian Investors Committee for Third-Party Structured Asset-

Empcy Backed Commercial Paper

Donald Milner Graham Phoenix, Respondents: Metcalfe & Mansfield Alternative Investments II Corp., Metcalfe &
Xeno C. Martis David Lemieux Mansfield Alternative Investments III Corp., Metcalfe & Mansfield Alternative In-

Robert Girard vestments V Corp., Metcalfc & Mansfield Alternative Invcstmcnts XI Corp, Met-

calfe & Mansfield Alternative Investments XII Corp.

Aubrey Kauffman Stuart Brotman Respondents: 4446372 Canada Inc, and 6932819 Canada Inc,, as Issuer Trustees

Craig J. Hill Sam P. Rappos Mare Monitor: Ernst & Young Inc.
Duchesne

Jeffrey Carhart Joseph Marin Jay Ad Hoc Committee and PricewaterhouseCoopers Inc., m its capacity as Financial

Hoffman Advisor

Arthur O. Jacques Thomas McRae Ad Hoc Retail Creditors Committee (Brian Hunter, ct al)

Henry Juroviesky Eliezer Karp Ad Hoc Retail Creditors Committee (Brian Hunter, et al)
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Jay A Swartz Nathasha MacPar- Administrator of Aria Trust, Encore Trust, Newshore Canadian Trust and Sym-

land phony Trust

James A. Woods Mathieu Giguere Air Transat A T. Inc., Transat Tours Canada Inc., The Jean Coutu Group (PJC)

Sebastien Richemont Marie-Anne Inc., Aeroports de Montreal Inc., Aeroports de Montreal Capital Inc., Pomerlcau

Paquette Ontano Inc., Pomerleau Inc,, Labopharm Inc., L'Agence Metropolitaine de Trans-

port (AMT), Domtar Inc,, Domtar Pulp and Paper Products Inc., Giro Inc., Vete-

ments de sports RGR Inc., 131519Canada Inc., Tecsys Inc., New Gold Inc., Ser-

vices Hypothecaires La Patremoniale Inc. and Jazz Air LLP

Peter F.C, Howard Samaneh Hos- Asset Providers/Liquidity Suppliers: Bank of America, N.A.; Citibank, N,A.; Cit-

seini William Scott ibank Canada, in its capacity as Credit Derivative Swap Countetparty and not in

any other capacity; Deutsche Bank AG; HSBC Bank Canada; HSBC Bank USA,

National Association; Merrill Lynch International; Merrill Lynch Capital Services

Inc.; Swiss Rc Financial Products Corporation; and UBS AG

George S Glezos Lisa C Munro Becmar Investments Ltd, Dadrcx Holdings Inc, and JTI-Macdonald Corp.

Jeremy E Dacks Blackrock Financial Management, Inc.

Virginic Gauthier Mario Forte Caisse dc Depot ct Placement du Quebec

Kevin P. McElcheran Malcoh11 M. Canadian Banks; Bank of Montreal, Canadian Imperial Bank of Commerce, Royal

Mercer Geoff R. Hall Bank of Canada, The Bank of Nova Scotia and The Toronto-Dominion Bank

Harvey Chaiton Canadian Impcnal Bank of Commerce

S. Richard Orzy Jeffrey S. Leon CIBC Mellon Trust Company, Computcrsharc Trust Company of Canada and BNY

Trust Company of Canada, as Indenture Trustees

Margaret L Waddcll Cinar Corporation, Cinar Productions (2004) and Cookie Jar Aniniation Inc., ADR

Capital lnc and GMAC Lcascco Corporation

Robin B Schwill James Rumball Coventrec Capital lnc. and Nereus Financial Inc.

J. Thomas Curry Usman M. Sheikh Coventrce Capital lnc.

Kenneth Kraft DBRS Limited

David E. Baird, Q.C. Edmond Desjardins Group

Lamek Ian D. Collins

Allan Sternberg Sam R. Sasso Hy Bloom Inc. and Cardacian Mortgages Services Inc.

Catherine Francis Phillip Bevans Individual Noteholder

Howard Shapray, Q.C Stephen Fit- Ivanhoe Mines Inc.

terman

Kenneth T Rosenberg Lily Harmcr Jura Energy Corporation, Redcorp Ventures Ltd and as agent to Ivanhoe Mines

Massimo Starnino Inc.

Joel Vale I. Mucher Family

John Salmas Natcan Trust Company, as Note Indenture Trustee

John B. Laskin Scott Bomhof National Bank Financial inc and National Bank of Canada

Robin D. Walker Clifton Prophet NAV Canada

Junior Sirivar

Timothy Pinos Northern Orion Canada Pampas Ltd.
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Murray E. Stieber Paquette & Associes Huissiers en Justice, s.e.n.c. and Andre Perron

Susan Grundy Public Sector Pension Investmcnt Board

Dan Dowdall Royal Bank of Canada

Thomas N.T. Sutton Securitus Capital Corp.

Daniel V. MacDonald Andrew Kent The Bank of Nova Scotia

James H. Grout The Goldfarb Corporation

Tamara Brooks The Investment Dealers Association of Canada and the Investment Industry Regu-

latory Organization of Canada

Sam R. Sasso Travelers Transportation Services Inc.

Scott A. Turner WebTech Wireless Inc. and Wynn Capital Corporation Inc.

Peter T. Linder, Q.C. Edward H. West Energy Ltd., Petrolifera Petroleum Ltd., Vaquero Resources Ltd., UTS En-

Halt, Q.C crgy Corporation, Ncxstar Energy Ltd., Sabre Tooth Energy Ltd., Sabre Energy

Ltd., Alliance Pipeline Ltd., Standard Energy Inc. and Power Play Resources Lim-

ited

Steven L Graff Woods I.LP

Gordon Capern Megan E. Shortrced Xceed Mortgage Corporation

Appendix 2

Terms

"ABCP Conduits" means, collectively, thc trusts that are subject to the Plan, namely the following: Apollo Trust, Apsley

Trust, Aria Trust, Aurora Trust, Comet Trust, Encore Trust, Gemini Trust, Ironstone Trust, MMAI-I Trust, Newshorc

Canadian Trust, Opus Trust, Planet Trust, Rocket Trust, SAT, Selkirk Funding Trust, Silverstonc Trust, SIT III, Slate

Trust, Symphony Trust and Whitehall Trust, and their respective satellite trusts, where applicable.

"ABCP Sponsors" means, collectively, the Sponsors of the ABCP Conduits (and, where applicable, such Sponsors'ffili-

ates) that have issued the Affected ABCP, namely, Coventree Capital Inc., Quanto Financial Corporation, National Bank

Financial Inc., Nereus Financial Inc., Newshore Financial Services Inc. and Securitus Capital Corp.

"Ad Hoc Committee" means those Noteholdcrs, represented by the law firm of Miller Thomson LLP, who sought funding

from the Investors Committee to retain Miller Thomson and PricewaterhouseCoopers Inc., to assist it in starting to form

a view on the restructuring, The Investors Committee agreed to fund up to $ 1 million in fees and facilitated the entering

into of confidentiality agreements among Miller Thomson, PwC, the Asset Providcrs, the Sponsors, JPMorgan and E&Y

so that Miller Thomson and PwC, could carry out their mandate. Chairman Crawford met with representatives of Miller

Thomson and PwC, and the Committee's advisors answered questions and discussed the proposed restructuring with

them.

"Applicants" means, collectively, thc 17 member mstitutions of the Investors Committee in their respective capacities as

Noteholders.

"CCRC Parties" means, collectively, the Issuer Trustees in respect of the Affected ABCP, namely 4446372 Canada Inc.,

6932819 Canada Inc., Metcalfc & Mansfield Alternative Investments II Corp., Metcalfe & Mansfield Alternative Invest-
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ments III Corp., Metcalfe & Mansfield Alternative Investments V Corp., Metcalfe & Mansfield Alternative Investments

XI Corp., Metcalfe & Mansfield Alternative Investments XII Corp. and the ABCP Conduits.

"Conduit" means a special purpose entity, typically in the form of a trust, used in an ABCP program that purchases assets

and funds these purchases either through term securitizations or through the issuance of commercial paper.

"Issuei Trustees" means, collectively, the issuer trustees of each of the ABCP Conduits, namely, 4446372 Canada Inc.,

6932819 Canada Inc., Mctcalfe & Mansfield Alternative Investments II Coty., Metcalfe & Mansfield Alternative Invest-

ments III Corp., Metcalfe & Mansfield Alternative Investments V Corp., Metcalfe & Mansfield Alternative Investments

XI Corp, and Metcalfe & Mansfield Alternative Investments XII Coip. and "Issuer Trustee" means any one of them. The

Issuer Trustees, together with the ABCP Conduits, are sometimes referred to, collectively, as the "CCAA Pa& ties ".

"Liquidity Provider" means like asset providers, dealer banks, commercial banks and other entities often the same as the

asset providers who provide liquidity to ABCP, or a party that agreed to provide liquidity funding upon the terms and

subject to the conditions of a liquidity agreement in respect of an ABCP program. The Liquidity Providcrs in respect of

the Affected ABCP include, without limitation ABN AMRO Bank N.V,, Canada Branch; Bank of America N.A.,

Canada Branch, Canadian Imperial Bank of Commerce, Citibank Canada, Citibank, N A; Danske Bank A/S, Deutsche

Bank AG; HSBC Bank Canada, HSBC Bank USA National Association; Merrill Lynch Capital Services, Inc., Merrdl

Lynch International, Royal Bank of Canada; Swiss Rc Financial Products Corporation; The Bank of Nova Scotia; Thc

Royal Bank of Scotland pic and UBS AG

"Noteholdet." means a holder of Affected ABCP,

"Sponsors" means, generally, the cntitics that initiate the establishment of an ABCP program in respect of a Conduit

Sponsors arc effectively management companies for thc ABCP program that arrange deals with Asset Providers and cap-

ture the excess spread on these transactions. The Sponsor approves the terms of an ABCP program and serves as admin-

istrative agent and/or financial services (or sccuritization) agent for the ABCP program directly or through its affiliates

"Traditional Assets" means those assets held by thc ABCP Conduits in non-synthetic securitization structures such as

trade receivables, credit card receivables, RMBS and CMBS and investments in CDOs entered into by third-parties,

Appendix 3

[Missing text]

1'Nl Information Statcmcnt, p. 18

FN2 Information Statement, p, 18

FN3 Canadian Airltnes Corp, Re, [2000] A.J. No. 771, 2000 ABQB 442, [2000) 10 W.W.R. 269, 84 Altii, L.R. (3d) 9,

265 A.R. 201, 9 B.L.R.(3d) 41, 20 C.B.R.(4th) 1, 98 A.C.W.S. (3d) 334 (Alta Q.B,).

FN4 Olytnpia X York Developments Ltd. v, Royal Trust Co, (1993), 17 C B.R. (3d) 1 (Ont. Gen, Div.)

FN5 Canadian Red Cross Society I Societe Canadienne de la Croix-Rouge, Re, [1998] O.J. No. 3306, 72 O.T.C 99, 5

C.B R. (4th) 299, 81 A.C.W.S. (3d) 932 (Ont. Gen. Div. [Commercial List])
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FN6 Muscletech Research d'c Development Inc., Re, [2006] O.J. No. 4087, 25 C.B.R. (Sth) 231, 152 A.C.W.S. (3d) 16,

2006 CarswellOnt 6230 (Ont S C.J.)

FN7 Muscletech Research d'c Development Inc., Re, [ 2007] O.J. No. 695, 30 C B.R. ( Sth) 59, 156 A.C.W S. ( 3d) 22,

2007 CarsweIIOnt 1029 (Ont. S.C.J. [Commercial List])

FN8 Vicivest, Re (Ont. S.C.J.[Commercial List]) per Pepall J. at paragraph 23

FN9 The Court was provided with copies of 12 Plan approvals under thc CCAA in which releases were granted. In vari-

ous instances these included officers, directors and creditors. The moving parties note that no objection to the nature or

extent of release was taken.

FN10 NBD Bank, Canada v. Dofasco Inc., [1999]O.J. No. 4749, 46 O.R. (3d) 514, ] 81 D,L.R. (4th) 37, 127 O.A.C, 338,
1 B.L R. (3d) 1, 15 C B R. (4th) 67, 47 C.C.L.T.(2d) 213, 93 A.C.W.S. (3d) 391 (Ont. C.A )

FN11 Stelco Inc,, Re, [2005] 0 J. No 4814, 15 C.B.R. (5th) 297, 143 A C.W.S. (3d) 623, 2005 CaiswcllOnt 6483 (Ont.

S.C.J. [Commercial List])

FN12 Stelco Inc., Re, [2005] O..l. No, 4883 (Ont. C.A.)

FN13 Btelco Inc,, Re, [2007] 0 J. No 2533, 2007 ONCA 483, 226 0 A.C. 72, 32 B L R (4th) 77, 35 C.B,R (Sth) 174,

158 A C W S (3d) 877, 2007 CarswcllOnt 4108 (Ont C A )

FN14 Muscletech Research ck Development Inc, Re, 30 C.B R. ( Sth) 59, 156 A.C.W.S, ( 3d) 22, 2007 CarswellOnt 1029

(Ont. S.C.J. [Collirliercial List])

FN I 5 Steinberg Inc. i. tMtchaud, 1993 CanLII 3991, [1993 CarswcllQue 229 (Que. C.A.)]

FN16 Annual Review of Insolvency Law, 2007 Thomson, Carswell. Janis Sarra edition

I'N 1 7 Ibid, p. 42

FN18 Ibid, pp. 44-45

FN19 Ibid, p. 45

FN20 Ibid pp 49-51

FN21 Peek v. Derry (1889), 14 A.C. 337 (U.K. LLL.)

FN22 Continental Insurance Co v Dalton Cartage Co., [1982] I S.C.R. 164, 131 D.L.R. (3d) 559 (S.C.C.)

FN23 Kripps v, Touche Ross ck Co,, [1997]6 W.W.R. 421, 89 B,C A.C 288 (B.C.C.A.)

FN24 Toronto Dominion Bank v. Leigh Instruments Ltd (Trustee of) (1998), 40 B L.R. (2d) 1, 63 O.T.C. 1 (Ont Gcn

Div. [Commercial List])

FN25 See Ecolab Ltd. v, Greenspace Services Ltd, [1996]O.J. No. 3528 (Ont. Gen. Div.) pcr Ground J
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ATB Financial v. Metcalfe & Mansfield Alternative Investments II Coty.

IN THE MATTER OF THE COMPANIES'REDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS

AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT INVOLVING METCALFE
& MANSFIELD ALTERNATIVE INVESTMENTS II CORP., METCALFE & MANSFIELD ALTERNATIVE
INVESTMENTS III CORP., METCALFE & MANSFIELD ALTERNATIVE INVESTMENTS V CORP., MET-

CALFE & MANSFIELD ALTERNATIVE INVESTMENTS XI CORP., METCALFE & MANSFIELD AL-

TERNATIVE INVESTMENTS XII CORP., 4446372 CANADA INC AND 6932819 CANADA INC., TRUST-
EES OF THE CONDUITS LISTED IN SCHEDULE "A" HERETO

THE INVESTORS REPRESENTED ON THE PAN-CANADIAN INVESTORS COMMITTEE FOR THIRD-

PARTY STRUCTURED ASSET-BACKED COMMERCIAL PAPER LISTED IN SCHEDULE "B"HERETO

(Applicants / Respondents in Appeal) and MI'.TCALFE &. MANSFIELD ALTERNATIVE INVESTMENTS 11

CORP, METCALFE & MANSFIELD ALTERNATIVE INVFSTMENTS III CORP,, METCALFE & MANS-
FIL'LD ALTI'.RNATIVF. INVESTMEN rS V CORP, METCALFE & MANSFIELD ALTERNATIVE INVLST-

MFNTS Xl CORP, METCALFE & MANSFIELD ALTERNATIVE INVESTMENTS XII CORP, 4446372
CANADA INC AND 6932819 CANADA INC., TRUSTEES OF THE CONDUITS LISTED IN SCHFDULE
"A" HERETO (Rcspondcnts / Rcspondcnts in Appeal) and AIR TRANSAT A.T, INC., TRANSAT TOURS

CANADA INC,, THE JEAN COUTU GROUP (PJC) INC., AEROPORTS DE MONTREAL INC,
AEROPORTS DE MONTREAL CAPITAL INC., POMERLEAU ONTARIO INC., POMERLEAU INC,,

LABOPHARM INC., DOMTAR INC., DOMTAR PULP AND PAPER PRODUCTS INC., GIRO INC.,
VLTEMENTS DE SPORTS R.G.R. INC., 131519CANADA INC., AIR JAZZ LP, PETRIFOND FOUNDA-

TION COMPANY LIMITED, PETRIFOND FOUNDATION MIDWEST LIMITED, SERVICES
HYPOTHECAIRES LA PATRIMONIALE INC., TECSYS INC. SOCIETE GLNERALE DE FINANCEMENT

DU QUEBEC, VIBROSYSTM INC., INTERQUISA CANADA L.P., REDCORP VENTURES LTD., JURA

ENERGY CORPORATION, IVANHOE MINES LTD., WEBTECH WIRELESS INC., WYNN CAPITAL
CORPORATION INC., HY BLOOM INC., CARDACIAN MORTGAGE SERVICES, INC., WEST ENERGY

LTD., SABRE ENERTY LTD., PETROLIFERA PETROLEUM LTD., VAQUERO RESOURCES LTD, and

STANDARD ENERGY INC. (Respondents / Appellants)

Ontario Court of Appeal

J.I. Laskin, E.A. Cronk, R.A. Blair JJ.A.

Heard: June 25-26, 2008
Judgment; August 18, 2008[FN*]

Docket: CA C48969
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Subject: Insolvency; Civil Practice and Procedure

Bankruptcy and insolvency —— Proposal —Companies'reditors Arrangement Act —Arrangements —Ap-

proval by court —Miscellaneous issues

Releases —Parties were financial institutions, dealers and noteholders in market for Asset Backed Commercial

Paper ("ABCP") —Canadian ABCP market experienced liquidity crisis —Plan of Compromise and Arrange-

ment ("Plan" ) was put forward under Companies'reditors Arrangement Act ("CCAA") —Plan included re-

leases for claims against banks and dealers in negligence, misrepresentation and fraud, with "carve out" allowing

fraudulent misrepresentations claims —Noteholders voted in favour of Plan —Minority notcholders

("opponents") opposed Plan based on releases —Applicants'pplication for approval of Plan was granted-
Opponcnts brought application for leave to appeal and appeal from that decision —Application granted; appeal

dismissed CCAA permits inclusion of third party releases in plan of compromise or arrangement to bc sallc-

tioned by court where those releases were reasonably connected to proposed iestructunng - -- lt is implicit in lan-

guage of CCAA that court has authority to sanction plans incorporating third-party releases that are reasonably

related to proposed restructuring —CCAA is supporting framework for resolution of corporate msolvcncies in

public interest —Parties arc entitled to put anything in Plan that could lawfully be incorporated into any con-

tract Plan of compromise or arrangement may propose that creditors agree to compromise claims against

debtor and to release third parties, just as any debtor and creditor might agree to such terms in contract between

them —Once statutory mechanism regarding voter approval and court sanctioning has been complied with, plan

becomes binding on all creditors.

Bankruptcy and insolvency --- Practice and procedure in courts —Appeals —To Court of Appeal —Availabil-

ity Miscellaneous cases

Leave to appeal —Parties were financial institutions, dealers and noteholders in market for Asset Backed Com-

mercial Paper ("ABCP")—Canadian ABCP market experienced liquidity crisis —Plan of Compromise and Ar-

rangement ("Plan" ) was put forward under Companies'reditors Arrangement Act ("CCAA") —Plan included

releases for claims against banks and dealers in negligence, misrepresentation and fraud, with "carve out" allow-

ing fiaudulent misrepresentations claims —Noteholders voted in favour of Plan —Minority noteholders

("opponents") opposed Plan based on releases —Applicants'pplication for approval of Plan was granted—
Opponents brought application for leave to appeal and appeal from that decision —Application granted; appeal

dismissed —Criteria for granting leave to appeal in CCAA proceedings was met —Proposed appeal raised is-

sues of considerable importance to restructunng proceedings under CCAA Canada-wide —These were serious

and arguable grounds of appeal and appeal would not unduly delay progress of proceedings.

Cases considered by R.A. Blar'r LA.:

Air Canada, Re (2004), 2004 CarswellOnt 1842, 2 C.B.R. (5th) 4 (Ont. S.C I [Commercial List]) —re-

ferred to
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Anvil Range Mining Corp., Re (1998), 1998 CarswellOnt 5319, 7 C.B.R. (4th) 51 (Ont. Gen Div.

[Commercial List]) —referred to

Bell Expres»Vu Ltd. Partnership v, Rex (2002), 212 D.L.R. (4th) I, 287 N.R. 248, [2002] 5 W.W.R. I, 166

B.C.A.C. I, 271 W.A.C. 1, 18 C.P.R. (4th) 289, 100 B.C.L.R.(3d) I, 2002 SCC 42, 2002 CarswcllBC 851,
2002 CarswellBC 852, 93 C.R.R. (2d) 189, [2002J 2 S C.R. 559 (S.C.C.)—considered

Canadian Airlines Corp., Re (2000), [2000] 10 W.W.R 269, 20 C.B.R. (4th) I, 84 Alta L.R (3d) 9, 9

B.L.R.(3d) 41, 2000 CarswcllAlta 662, 2000 ABQB 442, 265 A.R. 201 (Alta. Q.B.)—considered

Canadian Airlines Corp., Re (2000), 2000 CarswellAlta 919, [2000] 10 W.W.R. 314, 20 C.B.R. (4th) 46, 84

Alta. L.R. (3d) 52, 9 B.L.R. (3d) 86, 2000 ABCA 238, 266 A.R. 131, 228 W.A.C. 131 (Alta. C.A. [In
Chambers]) —referred to

Canadian Airlines Corp., Re (2001), 2001 CarswellAlta 888, 2001 CarswcllAlta 889, 275 N R. 386 (note),
293 A.R. 351 (note), 257 W A C. 351 (note) (S.C.C.)—rcfcrrcd to

Canadian Red Cross Society /Societe Canadienne de la Ci oix-Rouge, Re (1998), 1998 C."arswellOnt 3346, 5

C.I3.R. (4th) 299, 72 O.T.C. 99 (Ont. Gcn. Div, [Commercial List]) —referred to

Cineplex Odeon Corp, Re (2001), 2001 CarswcllOnt 1258, 24 C.B,R. (4th) 201 (Ont C.A.) —followed

Country Style Food Services Inc., Re (2002), 158 O.A.C. 30, 2002 CarswcllOnt 1038 (Ont. C.A, [In Cham-

bers J) —followed

Dylex Ltd., Re (1995), 31 C.B.R. (3d) 106, 1995 CarswellOnt 54 (Ont. Gen. Div [Commercial List])—
considered

Employers'Liability Assurance Corp. v. Ideal Petroleum (I959) Ltd. (1976), 1976 CarswellQue 32, [1978]
I S.C.R. 230, 26 C.B.R. (N.S.) 84, 75 D.L.R. (3d) 63, (sub nom. Empkryer»'iability Assuraiice Corti. v.

Ideal Petroleum (I969) Ltd) 14 N.R 503, 1976 CarswellQue 25 (S.C.C.)—referred to

Fotinis Restaurant Corp. v. IVhtte Spot Ltd. (1998), 1998 CarswellBC 543, 38 B.I..R.(2d) 251 (B.C. S.C,
[In Chambers]) —referred to

Guardian Assurance Co., Re (1917), [1917] I Ch. 431 (Eng. C.A.) —referred to

Hongkong Bank of Canada v. Chef'eady Foods Ltd. (1990), 51 B.C.L.R.(2d) 84, 1990 CarswcllBC 394, 4

C.B.R. (3d) 311, (sub nom. Chef Ready Food» Ltd. v. Hongltong Bank of'Canada) [1991J 2 W,W R. 136

(B.C.C.A.) —considered

Muscletech Research cl'c Development Inc., Re ( 2006), 25 C.B.R. ( 5th) 231, 2006 CarswellOnt 6230 (Ont,

S.C.J.)—considered

NBD Bank, Canada v. Dofasco Inc. (1999), 1999 CarswellOnt 4077, I B.L.R.(3d) I, 181 D.L.R. (4th) 37,
46 O.R. (3d) 514, 47 C.C.L.T.(2d) 213, 127 O.A.C. 338, ] 5 C.B.R.(4th) 67 (Ont, C.A.) —distinguished

Nova Metal Products Inc. v, Comiskey (Trustee of) (1990), 1990 CarswellOnt 139, I C.B.R. (3d) 101, (sub

Ilolu, Elan Corp. v Comiskey) 1 O.R. (3d) 289, (sub nom. Elan Corp. v, Conii»lcey) 41 0 A C. 282 (Ont.
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C.A.) —considered

Olymp&'a zfz York Developments Ltd. v, Royal Trust Co. (1993), 17 C.B.R.(3d) I, (sub nom. Olympia dc York

Developments Ltd,, Re) 12 O.R. (3d) 500, 1993 CarswellOnt 182 (Ont. Gen, Div.) —referred to

Pacif&c Coastal Ai&lines Ltd. v. Air Canada (2001), 2001 BCSC 1721, 2001 CarswellBC 2943, 19 B.L.R.

(3d) 286 (B.C.S,C,) distinguished

Quebec (Attorney General) v, Belanger (Trustee of) (1928), 1928 CarswellNat 47, [1928J A.C 187, [1928]
I W.W.R. 534, [1928] I D.L.R. 945, (sub nom. Quebec (Attorney General) v. Larue) 8 C.B.R, 579 (Canada

P.C.)—referred to

Ravelston Corp,, Re (2007), 2007 CarswcllOnt 2114, 2007 ONCA 268, 31 C.B.R. (5th) 233 (Ont. C.A. [In

Chambers]) —referred to

Reference re Companies'redito& s Ar&-ange&nent Act (Canada) (1934), [1934] 4 D.L.R. 75, 1934

CarswcllNat I, 16 C B R. I, [1934]S C.R. 6S9 (S.C.C.)—considered

Refe&ence re Refund ofDues Paid under s 47 (f) of Timber Regulations in the Western Prov&nces (1933),
]1934] I D.I,.R. 43, 1933 CarswellNat 47, [1933J S.C'.R. 616 (S,C C.) —refer&ed to

Refe&ence &.e Refund ofD»es Pc&id under s.47 (j) of T&mbe& Regzrlat&ons in the Western Prov'&»ces (1935),
]193S] I W,W,R 607, ]193SJ 2 IJ I.,R I, 1935 CarswcllNat 2, [1935] A,C, 184 (Canada P,C) con-

s& dcrcd

Rizzo 8c Rizzo Shoes Ltd, Re (1998), 1998 Carswe110nt I, 1998 CarsvvcllOnt 2, 50 C 13,R. (3d) 163, [1998J
I S.C.R. 27, 33 C C.I',.I.. (2d) 173, 154 D.L.R. (4th) 193, 36 0 R. (3d) 418 (hcadnotc only), (sub nom. Riz o

zfz Ri zo Shoes Ltd. (Bankr»pt), Re) 221 N.R. 241, (sub nom. Rizzo dz R&zzo Shoes Ltd. (Ba»krupt), Re) 106

O.A.C. I, (sub nom Adrien v. Ontario Ministry ofI.abour) 98 C.L.L,C. 210-006 (S.C.C.)—cons&dered

Royal Penfzeld Inc., Re (2003), 44 C.B.R. (4th) 302, [2003] R J.Q. 2157, 2003 CarswellQuc 1711, [2003]
G.S.T C. 195 (Quc. S.C.)—referred to

Slcydome Corp., Re (1998), 1998 CarswcllOnt 5914, 16 C.B.R. (4th) 125 (Ont. Gen. Div. [Commercial

List]) —referred to

Soc&ety ofComposers, Authors dz Music Publishers of Canada v Armitage (2000), 2000 CarswcllOnt 4120,

20 C.B.R.(4th) 160, 50 O.R. (3d) 688, 137 O.A.C. 74 (Ont, C,A.) —referred to

Ste&nberg Inc c. Michaud (1993), [1993] R.J.Q. 1684, 55 Q.A.C. 298, 1993 CarswellQue 229, 1993

CarswcllQuc 2055, 42 C.B.R. (5th) I (Que C A.) referred to

Stelco Inc., Re (2005), 2005 CarswcllOnt 6483, 15 C B,R (5th) 297 (Ont. S.C.J [Commercial List]) —re-

ferred to

Stelco Inc., Re (2005), 2005 CarswellOnt 6818, 204 O.A C, 205, 78 O.R. (3d) 24], 261 D.L.R. (4th) 368, I I

B.L.R.(4th) 185, 15 C.B.R.(5th) 307 (Ont. C.A.)—considered

Stelco Inc., Re (2006), 210 O.A.C. 129, 2006 CarswellOnt 3050, 21 C.B.R. (5th) 157 (Ont. C.A.) —re-
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ferred to

E TN I.td, Re (2006), [2007] Bus. L.R. 1411, [2007] I All E.R. 851, [2006] Lloyd's Rep 1.R. 817, [2007] I

B.C.L.C.563, [2006] B.P.I.R.1283 (Eng. Ch. Div.) —considered

Statutes considered:

Bankruptcy and Insolvency Act, R S C, 1985, c. B-3

Generally —referred to

Business Corporations Act, R.S.O. 1990, c, B.16

s. 182 —referred to

Canada Business Corporations Act, R.S.C. 1985, c. C-44

s. 192 —referred to

Code civil du Quebec, L.Q. 1991, c. 64

en general referred to

Companies Act, 1985, c. 6

s. 425 —referred to

Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36

Generally —re ferred to

s. 4 —considered

s. 5.1 [cn. 1997, c, 12, s. 122] —considered

s. 6 —considered

Constitution Act, I867, (U.K.), 30 8'c 31 Vict., c. 3, reprinted R.S C. 1985, App. II, No. 5

s. 91 $ 21 —referred to

s. 92 —referred to

s. 92 tt 13 —referred to

Words and phrases considered:

arrangement

"Arrangement" is broader than "compromise" and would appear to include any scheme for reorganizing the af-

fairs of the debtor.
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APPEAL by opponents of creditor-initiated plan from judgment reported at ATB Financial v, Metcalfe Ck Mans-

field Alternative Investments ll Corp. (2008), 2008 CarswellOnt 3523, 43 C.B,R. (5th) 269, 47 B.L.R. (4th) 74

(Ont. S.C.J. |Commercial List]), granting application for approval of plan.

R.A. Blair J.A,:

A. Introduction

1 In August 2007 a liquidity crisis suddenly threatened the Canadian market in Asset Backed Commercial

Paper ("ABCP").The crisis was triggered by a loss of confidence amongst investors stemming from the news of

widespread defaults on U.S. sub-prime mortgages. The loss of confidence placed the Canadian financial market

at risk generally and was reflective of an economic volatility worldwide.

2 By agreement amongst the major Canadian participants, thc $32 billion Canadian market in third-party

ABCP was fi'ozcn on August 13, 2007 pending an attempt to resolve the crisis through a restructuring of that

market The Pan-Canadian Investors Committee, chaired by Purdy Crawford, C C, Q.C., was formed and ulti-

mately put forward thc creditor-initiated Plan of Compromise and Arrangement that forms the subject-matter of

thcsc proceedings. Thc Plan was sanctioned by Colin I Campbell J on Junc 5, 2008

3 Certain creditors who opposed the Plan seek leave to appeal and, if leave is granted, appeal from that de-

cision, They raise an important point regarding thc permissible scope of a restructuring under thc
Companr'es'reditors

Arrangetnent Act, R.S.C. ] 985, c C-36 as amended ("CCAA"): can the court sanction a Plan that calls

for creditors to provide relcascs to third parties who arc themselves solvent and not creditors of the debtor com-

panyo They also argue that, if the answer to this question is ycs, the application judge erred in holding that this

Plan, with its particular releases (which bar some claims even in fraud), was fair and reasonable and therefore in

sanctioning it under the CCAA.

Leave to Appeal

4 Because of the particular circumstances and urgency of these proceedings, thc court agreed to collapse an

oral heanng for leave to appeal with the hearing of the appeal itself. At the outset of argument we encouraged

counsel to combine their submissions on both matters.

5 The proposed appeal raises issues of considerable importance to restructuring proceedings under the

CCAA Canada-wide. There are serious and arguable grounds of appeal and —given the expedited time-table-
the appeal will not unduly delay the progress of the proceedings. I am satisfied that thc criteria for granting

leave to appeal in CCAA proceedings, set out in such cases as Cineplex Odeon Corp,, Re (2001), 24 C.B.R.
(4th) 201 (Ont C A.), and Country Style Food Services inc„Re (2002), 158 O.A.C. 30 (Ont. C.A. [In Cham-

bers]), are met. I would grant leave to appeal.

Appeal

6 For the reasons that follow, however, I would dismiss the appeal.

B. Facts

The Parties

2012 Thomson Reuters. No Claim to Ong. Govt. Works



Page 8

2008 CarswellOnt 4811, 2008 ONCA 587, 45 C.B.R.(5th) 163, 47 B.L.R.(4th) 123, 296 D.L.R. (4th) 135, 240

O.A C. 245, 92 O.R. (3d) 513

7 The appellants are holders of ABCP Notes who oppose the Plan. They do so principally on the basis that it

requires them to grant releases to third party financial institutions against whom they say they have claims for

relief arising out of their purchase of ABCP Notes. Amongst them are an airline, a tour operator, a mining com-

pany, a wireless provider, a pharmaccuticals retailer, and several holding companies and energy companies.

8 Each of the appellants has large sums invested in ABCP —in some cases, hundreds of millions of dollars.

Nonetheless, the collective holdings of the appellants —slightly over $ 1 billion —represent only a small frac-

tion of the more than $32 billion of ABCP involved in the restructuring.

9 The lead respondent is the Pan-Canadian Investors Committee which was responsible for the creation and

negotiation of thc Plan on behalf of the creditors. Other respondents include various major international finan-

cial institutions, thc five largest Canadian banks, several trust companies, and some smaller holders of ABCP

product. They participated in the market in a number of different ways.

The ABCP Market

10 Asset Backed Commercial Paper is a sophisticated and hitherto well-acceptcd financial instrument It is

primardy a form of short-term invest111cnt —— usually 30 to 90 days -- typically with a low intcrcst yield only

slightly better than that available through other shoit-term paper from a government or bank. It is said to be "as-

set backed" because the cash that is used to purchase an ABCP Note is convcrtcd into a portfolio of financial as-

sets oi other asset interests that in turn provide security for the repayment of thc notes.

11 ABCP was often presented by those selling it as a safe investment, somewhat like a guaranteed invest-

ment certificate

12 Thc Canadian market for ABCP is significant and administratively complex, As of August 2007, in-

vestors had placed over $ 116 billion in Canadian ABCP. Investors range from individual pensioners to large in-

stitutional bodies. On the selling and distribution end, numerous players are involved, including chartered banks,

investmcnt houses and other financial institutions. Some of these players participated in multiple ways. The Plan

in this proceeding relates to approximately $32 billion of non-bank sponsored ABCP thc restructuring of which

is considered essential to the preservation of the Canadian ABCP market.

13 As I understand it, prior to August 2007 when it was frozen, thc ABCP market worked as follows.

14 Various corporations (the "Sponsors" ) would arrange for entities they control ("Conduits") to make AB-

CP Notes available to be sold to investors through "Dealers" (banks and other investment dealers). Typically,

ABCP was issued by series and sometimes by classes within a series.

15 The cash from the purchase of thc ABCP Notes was used to purchase assets which were held by trustees

of the Conduits ("Issuer Trustees" ) and which stood as security for repayment of the notes. Financial institutions

that sold or provided the Conduits with thc assets that secured the ABCP are known as "Asset Providers". To

help ensure that investors would be able to redeem their notes, "Liquidity Providers" agreed to provide funds

that could be drawn upon to meet the demands of maturing ABCP Notes in certain circumstances Most Asset

Providcrs were also Liquidity Providcrs. Many of these banks and financial institutions were also holders of AB-

CP Notes ("Notcholders"). The Asset and Liquidity Providers held first charges on the assets.

16 When the market was working well, cash from the purchase of new ABCP Notes was also used to pay
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off maturing ABCP Notes; alternatively, Noteholders simply rolled their maturing notes over into new ones. As

I will explain, however, there was a potential underlying predicament with this scheme.

The Liquidity Crisis

17 The types of assets and asset interests acquired to "back" the ABCP Notes are varied and complex. They
were generally long-term assets such as residential mortgages, credit card receivables, auto loans, cash collater-
alizcd debt obligations and derivative investments such as credit default swaps. Their particular characteristics
do not matter for the purpose of this appeal, but they shared a common feature that proved to be the Achilles
heel of the ABCP market: because of their long-term nature there was an inherent timing mismatch between the

cash they generated and the cash needed to repay maturing ABCP Notes.

18 When uncertainty began to spread through the ABCP marketplace in the summer of 2007, investors

stopped buying the ABCP product and existing Noteholders ceased to roll over their maturing notes There was

no cash to redeem those notes Although calls were made on the Liquidity Providers for payment, most of the

Liquidity Providers dcclincd to fund the redemption of the notes, arguing that the conditions for liquidity fund-

ing had not been met in thc circumstances, Hence thc "liquidity crisis" in the ABCP market.

19 The crisis was fuelled largely by a lack of transparency in the ABCP scheme, Investors could not tell

what assets were backing their notes —partly because the ABCP Notes were often sold bcforc or at the same

time as the assets backing them were acquired; partly bccausc of the sheer complexity of certain of the underly-

ing assets; and partly because of assertions of confidentiality by those involved with thc assets. As fears arising
from the spreading U.S. sub-pnme mortgage crisis mushroomcd, investors became increasingly concerned that

their ABCP Notes may be supported by those crumbling assets, For the reasons outlined above, however, they

were unable to redeem their maturing ABCP Notes.

The Montreal Protocol

20 The liquidity crisis could have triggered a wholesale liquidation of the assets, at depressed prices. But it

did not. During the week of August 13, 2007, the ABCP market in Canada froze —the result of a standstill ar-

rangement orchestrated on the heels of the crisis by numerous market participants, including Asset Providers,
Liquidity Providcrs, Noteholders and other financial industry representatives. Under the standstill agreement—
known as the Montreal Protocol —the parties committed to restructuring the ABCP market with a view, as

much as possible, to preserving the value of the assets and of the notes.

21 The work of implementing the restructuring fell to the Pan-Canadian Investors Committee, an applicant
in the proceeding and respondent in the appeal. The Committee is composed of 17 financial and investment in-

stitutions, including chartered banks, credit unions, a pension board, a Crown corporation, and a university
board of governors. All 17 members are themselves Noteholders; three of them also participated in the ABCP
market in other capacities as well. Between them, they hold about two thirds of the $32 billion of ABCP sought
to be restructured in these proceedings.

22 Mr. Crawford was named the Committee's chair. He thus had a unique vantage point on the work of the
Committee and the restructuring process as a whole, His lengthy affidavit strongly informed the application
judge's understanding of thc factual context, and our own. Hc was not cross-examined and his evidence is un-

challengedd.
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23 Beginning in September 2007, the Committee worked to craft a plan that would preserve the value of thc

notes and assets, satisfy the various stakeholders to the extent possible, and restore confidence in an important

segment of the Canadian financial marketplace. In March 2008, it and the other applicants sought CCAA protec-

tion for the ABCP debtors and the approval of a Plan that had been pre-negotiated with some, but not all, of

those affected by the misfortunes in the Canadian ABCP market.

The Plan

a) Plan Overview

24 Although the ABCP market involves many different players and kinds of assets, each with their own

challenges, the committcc opted for a single plan, In Mr. Crawford's words, "all of the ABCP suffers from com-

mon problems that are best addressed by a common solution." The Plan the Committee developed is highly com-

plex and involves many parties. In its essence, the Plan would convert the Noteholders'aper —which has been

frozen and therefore effectively worthless for many months —into new, long-term notes that would trade freely,

but with a discounted face value The hope is that a strong secondary market for the notes will emerge in thc

long run.

25 The Plan aims to improve transparency by providing investors with detailed information about thc assets

supporting their ABCP Notes. It also addresses the timing mismatch between thc notes and the assets by adjust-

ing the maturity provisions and intcrcst rates on the ncw notes Further, thc Plan adjusts some of thc underlyu1g

credit default swap contiacts by increasing the thresholds for default triggenng events; in this way, thc likeli-

hood of a forced liquidation flowing from the credit default swap holder's prior security is reduced and, in turn,

the nsk for ABCP investors is decreased.

26 Under the Plan, thc vast majority of the assets underlying ABCP would be pooled into two master asset

vehicles (MAVI and MAV2). The pooling is designed to increase the collateral available and thus make the

notes more secure.

27 The Plan does not apply to investors holding less than $ 1 million of notes. However, certain Dealers

have agreed to buy the ABCP of those of their customers holding less than thc $ 1-million threshold, and to ex-

tend financial assistance to these customers. Principal among these Dealers are National Bank and Canaccord,

two of the respondent financial institutions the appellants most object to releasmg. The application judge found

that these developments appeared to be designed to secure votes in favour of the Plan by various Noteholdcrs,

and were apparently successful in doing so. If thc Plan is approved, they also provide considerable relief to the

many small investors who fmd themselves unwittingly caught in the ABDP collapse.

b) The Releases

28 This appeal focuses on one specific aspect of the Plan: the comprehensive series of releases of third

parties provided for in Article 10.

29 The Plan calls for the release of Canadian banks, Dealers, Noteholders, Asset Providcrs, Issuer Trustees,

Liquidity Providers, and other market participants —in Mr. Crawford's words, "virtually all participants in the

Canadian ABCP market" —from any liability associated with ABCP, with the exception of certain narrow

claims relating to fraud. For instance, under the Plan as approved, creditors will have to give up their claims

against the Dealers who sold them their ABCP Notes, including challenges to the way the Dealers characterized
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the ABCP and provided (or did not provide) information about the ABCP. The claims against the proposed de-

fendants are mainly in tort: negligence, misrepresentation, negligent misrepresentation, failure to act prudently

as a dealer/advisor, acting in conflict of interest, and in a few cases fraud or potential fraud. There are also alleg-

ations of breach of fiduciary duty and claims for other equitable relief

30 The application judge found that, in general, the claims for damages include the face value of the Notes,

plus interest and additional penalties and damages.

31 The releases, in effect, are part of a quid pro qua. Generally speaking, they are designed to compensate

various participants in the market for the contributions they would make to the restructuring. Those contribu-

tions under the Plan include the requirements that;

a) Asset Providers assume an increased risk in their credit default swap contracts, disclose certain pro-

prietary information in relation to the assets, and provide below-cost financing for margin funding facil-

ities that are designed to make the notes more secure;

b) Sponsors —who in addition have cooperated with the Investors'ommittee throughout the process,

including by sharing certam proprietary information —give up their existing contracts;

c) The Canadian banks provide below-cost financing for the margin funding facility and,

d) Other parties make other contributions under the Plan,

32 According to Mr. Crawford's affidavit, the releases are part of thc Plan "because certain key participants,

whose participation is vital to the restructuring, have made comprehensive releases a condition for their particip-

atioll.

The CCAA Proceedings lo Dale

33 On March 17, 2008 the applicants sought and obtained an Initial Order under the CCAA staying any pro-

ceedings relating to the ABCP crisis and providing for a meeting of the Noteholders to vote on the proposed
th

Plan, The meeting was held on April 25 . The vote was overwhelmingly in support of the Plan —96% of the

Noteholders voted in favour, At the instance of certain Noteholders, and as requested by the application judge

(who has supervised the proceedmgs from the outset), the Monitor broke down the voting results according to

those Noteholders who had worked on or with the Investors'ommittee to develop the Plan and those Notehold-

ers who had not. Re-calculated on this basis the results remained firmly in favour of the proposed Plan —99%
of those connected with the dcvelopmcnt of the Plan voted positively, as did 80% of those Noteholders who had

not bccn involved in its formulation.

34 The vote thus provided the Plan with the "double majority" approval —a majority of creditors represent-

ing two-thirds in value of the claims —required under s. 6 of the CCAA.

35 Following the successful vote, the applicants sought court approval of the Plan under s. 6. Hearings were

held on May 12 and 13. On May 16, the application judge issued a brief endorsement in which he concluded that

he did not have sufficient facts to decide whether all the releases proposed in the Plan were authorized by the

CCAA. While the application judge was prepared to approve the releases of negligence claims, he was not pre-

pared at that point to sanction thc release of fraud claims. Notmg the urgency of the situation and the serious
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consequences that would result from the Plan's failure, the application Judge nevertheless directed the parties

back to the bargaining table to try to work out a claims process for addressing legitimate claims of fraud.

36 The result of this renegotiation was a "fraud carve-out" —an amendment to the Plan excluding certain

fraud claims from the Plan's releases. The carve-out did not encompass all possible claims of fraud, however. It

was linuted in three key respects. First, it applied only to claims against ABCP Dealers. Secondly, it applied

only to cases involving an express fraudulent misrepresentation made with the intention to induce purchase and

in circumstances where the person making the representation knew it to be false. Thirdly, the carve-out lmaited

available damages to the value of the notes, minus any funds distributed as part of the Plan. The appellants argue

vigorously that such a limited release respecting fraud claims is unacceptable and should not have bccn sanc-

tioned by the application judge.

37 A second sanction hearing —this time involving the amended Plan (with the fraud carve-out) —was

held on June 3, 2008. Two days later, Campbell J. rclcased his reasons for decision, approving and sanctioning

the Plan on the basis both that he had jurisdiction to sanction a Plan calling for third-party releases and that the

Plan including the third-party releases in question here was fair and reasonable.

38 The appellants attack both of thcsc dctcrminations

C. Law and Analysis

39 There arc two principal questions for dctcl111ination on this appeal;

1) As a matter of law, may a CCAA plan contain a release of claims against anyone othei than the debt-

or company or its directors?

2) If the answer to that question is yes, did the application )udge err in the exercise of his discretion to

sanction the Plan as fair and reasonable given the nature of the releases called for under it?

(I) Legal Authority for the Releases

40 The standard of review on this first issue —whether, as a matter of law, a CCAA plan may contain

third-party releases —is correctness.

41 The appellants submit that a court has no jurisdiction or legal authority under the CCAA to sanction a

plan that imposes an obligation on creditors to give releases to third parties other than the directors of the debtor

company.[FN I] The requirement that objecting creditors release claims against third parties is illegal, they con-

tend, because:

a) on a proper interpretation, the CCAA does not permit such releases,

b) the court is not entitled to "fill in the gaps" in the CCAA or rely upon its inherent jurisdiction to cre-

ate such authority because to do so would be contrary to the principle that Parliament did not intend to

interfere with private property rights or rights of action in the absence of clear statutory language to that

effect;

c) the releases constitute an unconstitutional confiscation of private property that is within the exclusive
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domain of the provinces under s. 92 of the Constitution Act, 1867;

d) the releases are invalid under Quebec rules of public order; and because

e) the prevailing jurisprudence supports these conclusions.

42 I would not give effect to any of these submissions.

Interpretation, "Gap Filling" and Inherent Jurisdiction

43 On a proper interpretation, in my view, the CCAA permits the inclusion of third party releases in a plan

of compromise or arrangement to be sanctioned by the court where those releases are reasonably connected to

the proposed restructuring. I am led to this conclusion by a combination of (a) thc open-ended, flexible character

of the CCAA itself, (b) the broad nature of the term "compromise or arrangement" as used in the Act, and (c) the

express statutory effect of the "double-majority" vote and court sanction which render the plan binding on all

creditors, including those unwilling to accept certain portions of it. The first of these signals a flexible approach

to thc application of the Act in new and evolving situations, an active Judicial role in its application and inter-

pretation, and a liberal approach to that interpretation. Thc second provides thc entree to negotiations between

thc parties affcctcd in the restructuring and furnishes them with the ability to apply the broad scope of their in-

genuity in fashioning the proposal The latter afford necessary protection to unwilling creditors who may be de-

prived of certain of their civil and property rights as a result of thc process

44 The CCAA is skeletal in nature, It does not contain a comprehensive code thai lays out all that is permit-

ted or barred. Judges must thcrcforc play a role in fleshing out the details of the statutory scheme. The scope of
the Aci and the powers of the court under it are not limitless. It is beyond controversy, howcvcr, that the CCAA

is remedial legislation to be liberally construed in accordance with thc modern purposive approach to statutory

interpretation. It is designed to be a flexible instrument and it is that very flexibility which gives the Act its ef-

ficacy: Canadian Red Cross Society I Societe Canadienne de la Croix-Rouge, Re (1998), 5 C.B.R. (4th) 299
(Ont. Gen. Div. [Commercial List]). As Farley J. noted in Dylex Ltd., Re (1995), 31 C.B.R.(3d) 106 (Ont. Gcn.

Div. [Commercial List]), at 111,"[t]he history of CCAA law has been an evolution of judicial interpretation."

45 Much has been said, however, about the "evolution of judicial interpretation" and there is some contro-

versy over both the source and scope of that authority. Is the source of the court's authority statutory, discerned

solely through application of the pnnciples of statutory interpretation, for examples Or does it rest in the court's

ability to "fill in the gaps" in legislation i Or in the court's inherent jurisdiction?

46 These issues have recently been canvassed by the Honourable Georgina R. Jackson and Dr Janis Sarra in

their publication "Selecting the Judicial Tool to get the Job Done: An Examination of Statutory Interpretation,

Discretionary Power and Inherent Jurisdiction in Insolvency Matters,"[FN2] and there was considerable argu-

ment on these issues before the application judge and before us. While I generally agree with the authors'ug-
gestion that the courts should adopt a hierarchical approach in their resort to these interpretive tools —statutory

interpretation, gap-filling, discretion and inherent jurisdiction —it is not necessary in my view to go beyond the

general principles of statutory interpretation to resolve the issues on this appeal. Because I am satisfied that it is

implicit m the language of the CCAA itself that the court has authority to sanction plans incorporating third-

party releases that are reasonably related to the proposed restructuring, there is no "gap-filling" to be done and

no need to fall back on inherent jurisdiction. In this respect, I take a somewhat different approach than the ap-
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plication judge did.

47 The Supreme Court of Canada has affirmed generally —and in the insolvency context particularly—
that remedial statutes are to be interpreted liberally and in accordance with Professor Drtedger's modern prin-

ciple of statutory interpretation Driedger advocated that "the words of an Act are to be read in their entire con-

text and m their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act,
and the intention of Parliament": Rizzo Ck Rizzo Shoes Ltd., Re, [1998] 1 S.C.R. 27 (S.C.C.)at para. 21, quoting

E.A. Driedger, Construction of Statutes, 2nd ed. (Toronto: Butterworths, 1983); Bell Express Vw Ltd. Partnership

v. Rex, [2002] 2 S.C.R.559 (S.C.C.)at para. 26.

48 More broadly, I believe that the proper approach to the judicial interpretation and application of statutes—particularly those like the CCAA that are skeletal in nature —is succinctly and accurately summarized by

Jackson and Sarra in their recent article, supra, at p. 56:

The exercise of a statutory authority requires the statute to be construed. The plain meaning or textualist ap-

proach has given way to a search for the object and goals of the statute and the intentionalist approach. This

latter approach makes use of thc purposive approach and the mischief rule, including its codification under

interpretation statutes that every enactment is deemed remedial, and is to be given such fair, large and liber-

al construction and intcrprctation as best ensures thc attainment of its objects This latter appioach advoc-

ates reading the statute as a whole and bemg mindful of Dnedger's "one principle", that the words of thc Act

aic to be read in their entire context, in their grammatical and ordinary scnsc harmoniously with the scheme

of the Act, thc object of the Act, and the intention of Parliament It is important that courts first interpret thc

statute before them and exercise their authority pursuant to the statute, before reaching for other tools in thc

judicial toolbox. Statutory interpretation using the principles articulated above leaves room for gap-filling in

thc common law provinces and a consideration of purpose in Quebec as a manifestation of the judge's over-

all task of statutory mterpretation. Finally, the jurisprudence m relation to statutory interpretation demon-

strates the fluidity inherent in thc judge's task in seeking the objects of thc statute and the intention of the le-

gislature.

49 I adopt these principles.

50 The remedial purpose of the CCAA —as its title affirms —is to facilitate compromises or arrangemcnts

between an insolvent debtor company and its creditors. In Hongkong Bank of Canada v. Chef Ready Foods Lia'.

(1990), 4 C.B.R. (3d) 311 (B.C. C.A ) at 318, Gibbs J.A. summarized very concisely the purpose, object and

scheme of the Act:

Almost inevitably, liquidation dcstroycd the shareholders'nvestment, yielded little by way of recovery to

the creditors, and exacerbated the social evil of devastating levels of unemployment. The government of the

day sought, through the C.C.A.A., to create a regime whereby the principals of the company and the credit-

ors could be brought together under the supervision of the court to attempt a reorganization or compromise

or arrangement under which the company could continue in business.

51 The CCAA was enacted in 1933 and was necessary —as the then Secretary of State noted in introducing

the Bill on First Reading —"because of the prevailing commercial and industnal depression" and the need to al-

leviate the effects of business bankruptcies in that context: see the statement of thc Hon. C,H. Cahan, Secretary

of State, House of Commons Debates (Hansard) (Apnl 20, 1933) at 4091. One of the greatest effects of that De-

pression was what Gibbs J.A. described as "the social evil of devastating levels of unemployment". Since then,
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courts have recognized that the Act has a broader dimension than simply the direct relations between the debtor

company and its creditors and that this broader public dimension must be weighed in the balance together with

the interests of those most directly affected: see, for example, Nova Metal Products Inc. v. Comiskey (Trustee of)

(1990), I O.R. (3d) 289 (Ont. C.A.),per Doherty J.A. in dissent; Skydome Corp., Re ('1998), 16 C.B.R.(4th) 125

(Ont. Gcn. Div. [Commercial List]); Anvil Range Mining Corp., Re (1998), 7 C.B.R. (4th) 51 (Ont. Gen. Div.

[Commercial List]).

52 In this respect, I agree with the following statement of Doherty J A. in Elan, supra, at pp.
306-307'..

[T]he Act was designed to serve a "broad constituency of investors, creditors and employees".[FN3] Be-

cause of that "broad constituency" the court must, when considering applications brought under the Act,

have regard not only to the individuals and organizations directly affected by the application, but also to

the wider public interest [Emphasis added.]

Application of the Principles of Interpretation

53 An interpretation of the CCAA that recognizes its broader socio-economic purposes and objects is apt in

this case. As the application judge pointed out, the restructuring underpins the financial viability of thc Canadian

ABCP market itself.

54 The appellants argue that the application judge crred in taking this approach and in treating the Plan and

the proceedings as an attempt to restructure a financial market (the ABCP market) rather than simply the affairs

between the debtor corporations who caused thc ABCP Notes to be issued and their creditors. The Act is de-

signed, they say, only to effect reorganizations between a corporate debtor and its creditors and not to attempt to

restructure entire marketplaces.

55 This perspective is flawed in at least two respects, however, in my opinion. First, it reflects a view of the

purpose and objects of the CCAA that is too narrow. Secondly, it overlooks the reality of the ABCP marketplace

and the context of the restructuring in question here. It may be true that, in their capacity as ABCP Dealers, the

rclcasee financial institutions are "third-parties" to thc restructuring in the sense that they are not creditors of the

debtor corporations Howcvcr, in their capacities as Asset Providers and Li(lutdity Providers, they are not only

creditors but they are prior secured creditors to the Noteholders Furthermore —as the application judge found

—in these latter capacities they are making significant contributions to the restructuring by "foregoing immedi-

ate rights to assets and .. providing real and tangible input for the preservation and enhancement of the Notes"

(para. 76) In this context, therefore, the application judge's remark at para. 50 that the restructuring "involves

the commitment and participation of all parties" in the ABCP market makes sense, as do his earlier comments at

paras. 48-49:

Given the nature of the ABCP market and all of its participants, it is more appropriate to consider all Note-

holders as claimants and the object of the Plan to restore liquidity to the assets being the Notes themselves.

The restoration of the liquidity of the market necessitates the participation (including more tangible contri-

bution by many) of all Noteholders.

In these circumstances, it is unduly technical to classify the Issuer Trustees as debtors and the claims of the

Noteholders as between themselves and others as being those of third party creditors, although I recognize

that the restructuring structure of the CCAA requires the corporations as the vehicles for restructuring.

[Emphasis added.]
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56 Thc application judge did observe that "[t]he insolvency is of the ABCP market itself, the restructuring is

that of the market for such paper ..."(para. 50). He did so, howcvcr, to point out the uniqueness of the Plan be-

fore him and its industry-wide significance and not to suggest that he need have no regard to the provisions of
the CCAA permitting a restructuring as between debtor and creditors. His focus was on the effect of the restruc-

turing, a perfectly permissible perspective, given the broad purpose and objects of the Act. This is apparent from

his later references. For example, in balancing the arguments against approving releases that might include as-

pects of fraud, he responded that "what is at issue is a liquidity crisis that affects thc ABCP market in Canada"

(para. 125). In addition, in his reasomng on the fair-and-reasonable issue, he stated at para. 142: "Apart from the

Plan itself, there is a need to restore confidence in the financial system in Canada and this Plan is a legitimate

use of the CCAA to accomplish that goal."

57 I agree. I sce no error on the part of the application)udge in approaching the fairness assessment or the

interpretation issue with thcsc considerations in mind. They provide the context in which the purpose, objects
and scheme of the CCAA are to be considered.

The Statutory Wording

58 Keeping in mind the intcrprctivc principles outlined above, I turn now to a consideration of the prov&-

sions of the CCAA. Where in thc words of thc statute is the court clothed with authority to approve a plan mcor-

porating a rcquircmcnt foi third-party releases? As summarized earlier, the answer to that question, in my view,

is to be found in:

a) thc skclctal nature of thc CCAA,

b) Parliament's reliance upon the broad notions of "compromise" and "arrangement" to establish thc

framework within which thc parties may work to put forward a restructuring plan; and in

c) the creation of the statutory mechanism binding all creditors in classes to the compromise or arrange-

ment once it has surpassed the high "double majority" voting threshold and obtained court sanction as

"fair and reasonable".

Therein lies thc expression of Parliament's intention to permit the parties to negotiate and vote on, and the court

to sanction, third-party releases relating to a restructuring.

59 Sections 4 and 6 of the CCAA state:

4. Where a compromise or an arrangement is proposed between a debtor company and its unsecured credit-

ors or any class of them, the court may, on the application in a summary way of the company, of any such

creditor or of the trustee in bankruptcy or liquidator of the company, order a meeting of the creditors or

class of creditors, and, if the court so determines, of the shareholders of the company, to be summoned in

such manner as the court directs.

6. Where a ma)onty in number representing two-thirds in value of the creditors, or class of creditors, as the

case may be, present and voting either in person or by proxy at the meeting or mcctings thereof respectively

held pursuant to sections 4 and 5, or cithcr of those sections, agree to any compromise or arrangement either

as proposed or as altered or modified at the meeting or meetings, the compromise or arrangement may bc

sanctioned by the court, and if so sanctioned is binding

0 2012 Thomson Reuters No Claim to Orig. Govt. Works



Page 17

2008 CarswcllOnt 4811, 2008 ONCA 587, 45 C.B.R, (5th) 163, 47 B.L.R.(4th) 123, 296 D.L.R. (4th) 135, 240

O.A.C 245, 92 0.R (3d) 513

(a) on all the creditors or the class of creditors, as the case may be, and on any trustee for any such class

of creditors, whether secured or unsecured, as the case may be, and on the company; and

(b) in the case of a company that has made an authorized assignment or against which a bankruptcy or-

der has been made under the Bankruptcy and Insolvency Act or is in the course of being wound up un-

der the II'inding-up and Restructuring Act, on the trustee in bankruptcy or liquidator and contributories

of thc company,

Compromise or Arrangement

60 While there may be little practical distinction between "compromise" and "arrangement" in many re-

spects, the two arc not necessarily the same. "Arrangement" is broader than "compromise" and would appear to

include any scheme for reorganizing the affairs of the debtor: Houlden & Morawetz, Bankruptcy and Insolvency

Law of Canada, loose-leaf, 3rd ed., vol. 4 (Toronto: Thomson Carswell) at 10A-12 2, N(10. It has been said to

be "a very wide and indefinite [word]"; Reference re Refund of Dues Paid under s.47 (f) of Thnber Regulations

in the 8'estet n Provinces, [1935] A.C. 184 (Canada P.C.) at 197, affirming S.C.C, [1933]S.C.R. 616 (S.C.C.).
See also, Guardian Assui ance Co., Re, [1917] 1 Ch. 431 (Eng. C.A.) at 448, 450; TEN I.td., Re (2006), [2007] 1

All E.R. 851 (Eng. Ch. Div )

61 The CCAA is a sketch, an outline, a supporting framework for thc resolution of corporate insolvencies in

the public intcrcst. Parliament wisely avoided attempting to anticipate the myriad of business deals that could

evolve from the fertile and creative minds of negotiators restructuring their financial affairs. It left thc shape and

details of those deals to be worked out within the framework of the comprehensive and flexible concepts of a

"compromise" and "arrangemcnt " I see no reason why a release in favour of a third party, negotiated as part of a

package between a debtor and creditor and reasonably relating to the proposed restructuring cannot fall within

that framework.

62 A proposal under the Banlcruptcy and Insolvency Act, R.S., 1985, c. B-3 (the "BIA") is a contract: Etn-

ployers'iabi ltty Assurance Corp. v. Ideal Petroleum (1959) Ltd., [1978] I S.C,R. 230 (S.C C ) at 239; Society

of Composers, Authors Ck Music Publishers of Canada v. Armttage (2000), 50 O,R. (3d) 688 (Ont. C.A.) at para.

11. In my view, a compromise or arrangement under the CCAA is directly analogous to a proposal for these pur-

poses, and therefore is to be treated as a contract between the debtor and its creditors. Consequently, parties are

entitled to put anything into such a plan that could lawfully be incorporated into any contract. See Air Canada,

Re (2004), 2 C B.R. (5th) 4 (Ont. S.C.J. [Commercial List]) at para. 6; Olympia d'c York Developinents Ltd. v,

Royal Trust Co. (1993), 12 O.R, (3d) 500 (Ont. Gen. Div.) at 518.

63 There is nothing to prevent a debtor and a creditor from including in a contract between them a term

providing that the creditor release a third party. The term is binding as between the debtor and creditor. In the

CCAA context, therefore, a plan of compromise or arrangement may propose that creditors agree to compromise

claims against the debtor and to release third parties, just as any debtor and creditor might agree to such a term

in a contract between them. Once the statutory mechanism regarding voter approval and court sanctioning has

been complied with, the plan —including the provision for releases —becomes binding on all creditors

(including the dissenting minority).

664 TN Ltd., Re, supra, is instructive in this regard. It is a rare example of a court focussing on and examin-

ing the meaning and breadth of the term "arrangement". T&N and its associated companies were engaged in the
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manufacture, distribution and sale of asbestos-containing products. They became the subject of many claims by

former employees, who had been exposed to asbestos dust in the course of their employment, and their depend-

ents. The T&N companies applied for protection under s. 425 of thc U.K Companies Act 1985, a provision vir-

tually identical to the scheme of the CCAA —including the concepts of compromise or arrangemcnt [FN4]

65 T&N carried employers'iability insurance. However, the employers'iability insurers (the "EL in-

surers") denied coverage This issue was litigated and ultimately resolved through the establislunent of a multi-

million pound fund against which the employees and their dependants (the "EL claimants" ) would assert their

claims. In return, T&N's former employees and dcpendants (the "EL claimants" ) agreed to forego any further

claims against the EL insurers. This settlement was incorporated into the plan of compromise and arrangemcnt

between the T&N compames and the EL claimants that was voted on and put forward for court sanction.

66 Certain creditors argued that the court could not sanction the plan because it did not constitute a "com-

promise or arrangement" between T&N and the EL claimants since it did not purport to affect rights as between

them but only thc EL claimants'ights against thc EL insurers. Thc Court rejected this argument. Richards J, ad-

opted previous jurisprudence —cited earlier in thcsc reasons —to the effect that the word "arrangement" has a

very broad meaning and that, while both a compromise and an arrangement involve some "give and take", an ai-

rangement need not involve a compromise or be confined to a case of dispute or difficulty (paras. 46-51), He re-

ferred to what would be the equivalent of a solvent arrangement under Canadian corporate legislation as an ex-

ample [FN5] Fmally, he pointed out that the compromised rights of the FL claimants against the EL insurers

were not unconnected with the EL claimants'ights against the T&N companies; the scheme of arrangcmcnt in-

volving the EL insurers was "an integral part of a single proposal affecting all thc parties" (para 52). He con-

cluded his reasoning with these observations (para, 53):

In my judgment it is not. a necessary clement of an arrangement for thc purposes of s 425 of thc 1985 Act

that it should alter the rights existing bctwcen the company and the creditors or me111bcrs with whom it is

made. No doubt in 111ost cases it will alter those rights. But, provided that the context and content of the

scheme are such as properly to constitute an arrangcmcnt between the company and thc members or credit-

ors concerned, it will fall within s 425. It is ...neither necessary nor desirable to attempt a definition of ar-

rangement. The legislature has not done so To insist on an alteration of rights, or a termination of rights as

in the case of schemes to cffcct takeovers or mergers, is to impose a restriction which is neither warranted

by the statutory language nor justified by the courts'pproach over many years to give the term its widest

meaning. Nor is an arrangement necessarily outside the section, because its effect is to alter the rights of
creditors against another party or because such alteration could be achieved by a scheme of arrangement

with that party. [Emphasis added.]

67 I find Richard J.'s analysis helpful and persuasive. In effect, the clannants in Td'cN were being asked to

release their claims against the EL insurers in exchange for a call on the fund. Here, the appellants are being re-

quired to release their claims against certain financial third parties in exchange for what is anticipated to bc an

improved position for all ABCP Noteholders, stemming from the contributions the financial third parties are

making to thc ABCP restructuring. The situations are quite comparable.

The Binding Mechanism

68 Parliament's reliance on the expansive terms "compromise" or "arrangement" does not stand alone,

however. Effective msolvency restructurings would not be possible without a statutory mechanism to bind an
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unwilling minority of creditors. Unanimity is frequently impossible in such situations, But the minority must be

protected too. Parliament's solution to this quandary was to permit a wide range of proposals to be negotiated

and put forward (the compromise or arrangement) and to bind all creditors by class to the terms of the plan, but

to do so only where the proposal can gain the support of the requisite "double majority" of votes[FN6] and ob-

tain the sanction of the court on the basis that it is fair and reasonable. In this way, the scheme of the CCAA

supports the intention of Parliament to encourage a wide variety of solutions to corporate insolvencies without

unjustifiably overriding the rights of dissenting creditors,

The Required Nexus

69 In keeping with this scheme and purpose, I do not suggest that any and all releases between creditors of

the debtor company seeking to restructure and third parties may be made the subject of a compromise or ar-

rangement between the debtor and its creditors. Nor do I think the fact that the releases may be "necessary" in

the sense that the third parties or the debtor may refuse to proceed without them, of itself, advances the argu-

ment in favour of finding jurisdiction (although it may well be relevant in terms of the fairness and reasonable-

ness analysis).

70 The release of the claim in question must be justified as part of the compromise or arrangement between

thc debtor and its cieditors. In short, there must bc a reasonable connection between the third party claim being

compromised in thc plan and the restructurnig achieved by the plan to warrant inclusion of the third party re-

lease in the plan. This nexus exists here, in my view.

71 In thc course of his reasons, thc application judge made the following findings, all of which arc amply

supported on the record

a) Thc parties to bc released arc necessary and essential to the restructuring of the debtor;

b) The claims to be released are rationally related to the purpose of'he Plan and necessary for it;

c) The Plan cannot succeed without the releases;

d) The parties who are to have claims against them released are contributing in a tangible and realistic

way to the Plan; and

e) The Plan will benefit not only the debtor companies but creditor Noteholders generally.

72 Here, then —as was the case innT N —there is a close connection between the claims being released

and the restructuring proposal. The tort claims arise out of the sale and distribution of the ABCP Notes and their

collapse in value, just as do the contractual claims of the creditors against the debtor companies. The purpose of

the restructuring is to stabilize and shore up the value of those notes in thc long run. The third parties being re-

leased are makmg separate contributions to enable those results to materialize Those contributions are identified

earlier, at para. 31 of these reasons. The application judge found that the claims being released are not independ-

ent of or unrelated to the claims that the Noteholders have against the debtor companies; they are closely con-

nected to the value of the ABCP Notes and are required for the Plan to succeed. At paras. 76-77 he said:

[76j I do not consider that the Plan in this case involves a change m relationship among creditors "that does

not directly involve the Company." Those who support the Plan and are to be released are "directly involved

in thc Company" in the sense that many are foregoing immediate rights to assets and are providing real and
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tangible input for the prcscrvatton and enhancement of the Notes. It would bc unduly restrictive to suggest

that the moving parties'laims against released parties do not involve the Company, since the claims are

dtrectly related to the value of the Notes. The value of the Notes is tn this case the value of the Company.

[77] This Plan, as it deals with releases, doesn't change the relationship of the creditors apart from involving

the Company and its Notes

73 I am satisfied that the wording of the CCAA —construed in light of the purpose, objects and schelne of
the Act and in accordance with the modern principles of statutory interpretation —supports the court's jurisdic-

tion and authority to sanction the Plan proposed here, including the contested third-party relcascs contained in tt.

The Jurisprudence

74 Third party releases have become a frequent feature in Canadian restructurtngs since the decision of thc

Alberta Court of Queen's Bench in Canadian Airlines Corp., Re (2000), 265 A.R. 201 (Alta. Q.B.), leave to ap-

peal refused by (2000), 266 A R ] 31 (Alta C.A. [In Chambers]), and (2001), 293 A.R. 351 (note) (S C.C.). In

Muscletech Research d'c Developtnent Inc., Re ( 2006), 25 C.B.R. ( 5th) 231 (Ont. S C J ) Justice Ground re-

marked (para 8)

[Itj is not uncommon in CCAA proceedings, m the context of a plan of compromise and arrangemcnt, to

co111pfotilise claims against thc Applicants and other parties against whom such claims or related claims atc

made.

75 Wc werc rcfeircd to at least a dozen court-approved CCAA plans from across the country that included

broad third-party releases. With thc cxccption of Can»chan Airhnes Cot p., Re, however, the releases in those re-

structut tngs —including Muscletech Reseat chit.; Develop»ac»l Inc., Re —were not opposed. The appellants at-

gue that those cases arc wrongly decided, because the court simply does not have thc authority to approve such

releases.

76 In Canadta» Airlines Corp., Re the releases in question were opposed, howcvcr Paperny J. (as shc then

was) concluded the court had Jurisdiction to approve them and her decision is said to be the well-spnng of the

trend towards third-party releases referred to above. Based on the foregoing analysts, I agree with her conclusion

although for reasons that differ from those cited by her.

77 Justice Paperny began her analysis of the release issue with the observation at para. 87 that "[p]nor to

1997, the CCAA did not provide for compromises of claims against anyone other than the petitioning company."

It will be apparent from the analysis in these reasons that I do not accept that premise, notwithstandtng the de-

cision of the Quebec Court of Appeal in Srcinbet g Inc. c. Mtchatrd,[FN7] of which her comment may have been

reflective. Paperny J.'s reference to 1997 was a reference to the amendments of that year adding s. 5.1 to the

CCAA, which provides for limited releases in favour of directors. Given the limited scope of s. 5.1, Justice Pa-

perny was thus faced with thc argument —dealt with later in these reasons —that Parliament must not have in-

tended to extend the authority to approve third-party releases beyond thc scope of this section. She chose to ad-

dress this contention by concluding that, although the amendments "[did] not authorize a release of claims

against third parties other than directors, [they dtd] not prohibit such releases either" (para. 92).

78 Respectfully, I would not adopt thc interpretive principle that the CCAA permits releases because it does

not expressly prohibit them. Rather, as I explain in these reasons, I believe the open-ended CCAA permits third-
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party releases that are reasonably related to the restructuring at issue because they are encompassed in the com-

prehensive terms "compromise" and "arrangement" and because of the double-voting majority and court sanc-

tioning statutory mechamsm that makes them binding on unwilling creditors.

79 The appellants rely on a number of authorities, which they submit support the proposition that the CCAA

may not be used to compromise claims as between anyone other than the debtor company and its creditors. Prin-

cipal amongst these are Steinberg Inc. c. Micliaiid, supra; NBD Bank, Canada v Dofasco Inc. (1999), 46 O.R.

(3d) 514 (Ont. C.A.); Pacific Coastal Airlines Ltd v. Air Canada (2001), 19 B.L.R. (3d) 286 (B C. S.C.); and

Srelco Inc., Re (2005), 78 O.R. (3d) 241 (Ont, C.A.) ("Stelco I"). I do not think these cases assist the appellants,

however. With the exception of Srinnberg Inc., they do not involve third party claims that were reasonably con-

nected to the restructuring. As I shall explain, it is my opinion that Sreinbeig Inc, does not express a correct

view of the law, and I decline to follow it.

80 In Pacific Coasla/ Airlines Ltd., Tysoe J. made the following comment at para. 24

[The purpose of thc CCAA proceeding] is not to deal with disputes between a creditor of a company and a

third party, even if the company was also involved in the subject matter of the dispute. While issues

between thc debtor company and non-creditors arc sometimes dealt with in CCAA proceedings, it is not a

proper use of a CCAA proceeding to dctcrminc disputes between parties other than the debtor company.

81 This statement must be understood in its context, however. Pacific Coastal Airlines had been a regional

carrier for Canadian Airlines prior to the CCAA reorganization of the latter in 2000. In the action in question it

was seeking to assert separaie tort claims against Air Canada for contractual interference and inducing brcach of
contract in relation to certain rights it had to the use of Canadian's fltght designator code prior to the CCAA pro-

cccding. Air Canada sought to have the action dismissed on grounds of resjudicata or issue estoppel because of
thc CCAA proceeding, Tysoe J rejected the argument.

82 The facts in Pacific Coastal Airlines Ltd. are not analogous to the circumstances of this case, however.

There is no suggestion that a resolution of Pacific Coastal's separate tort claim against Air Canada was in any

way connected to the Canadian Airlines restructuring, even though Canadian —at a contractual level —may

have had some involvement with the particular dispute. Here, however, the disputes that are the subject-matter

of the impugned releases are not simply "disputes bctwecn parties other than the debtor company". They are

closely connected to the disputes being resolved between the debtor companies and their creditors and to the re-

structuring itself.

83 Nor is the decision of this Court in the NBD Bank, Canada case dispositive It arose out of the financial

collapse of Algoma Steel, a wholly-owned subsidiary of Dofasco. The Bank had advanced funds to Algoma al-

legedly on the strength of misrepresentations by Algoma's Vice-President, James Melville. The plan of com-

promise and arrangement that was sanctioned by Farley J. in the Algoma CCAA restructuring contained a clause

releasing Algoma from all claims creditors "may have had against Algoma or its directors, officers, employees

and advisors." Mr. Melville was found liable for negligent misrepresentation in a subsequent action by the Bank.

On appeal, he argued that since the Bank was barred from suing Algoma for misrepresentation by its officers,

permitting it to pursue the same cause of action against him personally would subvert the CCAA process —in

short, he was personally protected by the CCAA release.

84 Roscnberg J.A., writmg for this Court, rejected this argument. Thc appellants here rely particularly upon

his following observations at paras. 53-54:
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53 In my view, the appellant has not demonstrated that allowing the respondent to pursue its claim against

him would undermine or subvert the purposes of the Act. As this court noted in Elan Corp. v. Comiskey

(1990), I O.R. (3d) 289 at 297, the CCAA is remedial legislation "intended to provide a structured environ-

ment for the negotiation of compromises between a debtor company and its creditors for the benefit of
both". It is a means of avoiding a liquidation that may yield little for the creditors, especially unsecured

creditors like the respondent, and the debtor company shareholders. However, the appellant has not shown

that allowing a creditor to continue an action against an officer for negligent misreprcscntation would erode

the effectiveness of the Act

54 In fact, to refuse on policy grounds to impose liability on an officer of the corporation for negligent mis-

representation would contradict the policy of Parliament as demonstrated in recent amendments to the

CCAA and the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3. Those Acts now contemplate that an ar-

rangement or proposal may include a term for compromise of certain types of claims against directors of the

company except claims that "are based on allegations of misreprcscntations made by directors". L.W

Houlden and C.H. Morawctz, the editors of The 2000 Annotated Bankruptcy and Insolvency Act (Toronto:

Carswell, 1999) at p. 192 arc of the view that the policy behind the provision is to encourage directors of an

insolvent corporation to remain in office so that the affairs of the corporation can bc reorganized. I can see

no similar policy interest in barring an action against an officer of thc company who, prior to the insolv-

ency, has misrcprescntcd the financial affairs of the corporation to its creditors. It may be necessary to per-

mit the compromise of claims against the debtor corporation, otherwise it may not be possible to success-

fully reorganize the corporation The same considerations do not apply to individual officers. Rather, it

would seem to me that it would be contrary to good policy to immunize officers from the conscqucnces of
their negligent statements which might otherwisc be made in anticipation of being foigiven under a sub-

sequent corporate proposal or arrangement. [Footnote omitted.]

85 Once again, this statement must be assessed in context. Whether Justice Farley had the authority in thc

earlier Algoma CCAA proceedings to sanction a plan that included third party releases was not under considera-

tion at all. What the Court was determining in NBD Bank, Canada was whether the release extended by its terms

to protect a third party. In fact, on its face, it does not appear to do so. Justice Rosenberg concluded only that not

allowing Mr Melville to rely upon the release did not subvert the purpose of the CCAA. As the application

judge here observed, "there is little factual similarity in NBD Bank, Canada to the facts now before the Court"

(para. 71). Contrary to the facts of this case, in NBD Banlc, Canada thc creditors had not agreed to grant a re-

lease to officers; they had not voted on such a release and the court had not assessed the fairness and reasonable-

ness of such a release as a term of a complex arrangemcnt involving significant contnbutions by thc beneficiar-

ies of the release —as is the situation here. Thus, NBD Bank, Canada is of little assistance in determining

whether the court has authority to sanction a plan that calls for third party releases.

86 The appellants also rely upon thc decision of this Court in Stelco I. There, the Court was dealing with the

scope of the CCAA in connection with a dispute over what were called the "Turnover Payments". Under an

inter-creditor agreement one group of creditors had subordinated their rights to another group and agreed to hold

in trust and "turn over" any proceeds received from Stelco until the senior group was paid in full. On a disputed

classification motion, the Subordinated Debt Holders argued that they should be in a separate class from the

Senior Debt Holders. Farley J. refused to make such an order in the court below, stating:

[Sections] 4, 5 and 6 [of the CCAA] talk of compromises or arrangements between a company and its cred-

itors. There is no mention of this extending by statute to encompass a change of relationship among the
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creditors vis-0-vis the creditors themselves and not directly involving the company. [Citations omitted; em-

phasis added,]

See Re Stelco Inc (2005), 15 C,B,R. (5th) 297 (Ont. S,C,J. [Commercial List]) at para 7.

87 This Court upheld that decision. The legal relationship between each group of creditors and Stelco was
the same, albeit there were inter-creditor differences, and creditors were to be classified in accordance with their

legal rights In addition, the need for timely classification and voting decisions in the CCAA process militated

against enmeshing the classification process in the vagaries of inter-corporate disputes. In short, the issues be-

fore the Court were quite different from those raised on this appeal.

88 Indeed, the Stelco plan, as sanctioned, included third party releases (albeit uncontested ones). This Court

subsequently dealt with the same inter-creditor agreement on an appeal where the Subordinated Debt Holders ar-

gued that the inter-creditor subordination provisions were beyond the reach of the CCAA and therefore that they

werc entitled to a separate civil action to determine their rights under the agreement: Stelco Inc,, Re (2006), 21
C 13 R. (5th) 157 (Ont C.A ) ("Stelco II"). The Court rejected that argument and held that where the

creditors'ights

amongst themselves were sufficiently related to the debtor and its plan, they werc properly brought withm

thc scope of the CCAA plan. The Court said (para. 11):

In [Stelco I] —the classification case —the court observed that it is not a proper use of a CCAA proceed-

ing to determine disputes between parties other than the debtor company, [Hgoiveve&; the p&.esent case is
not simply an intei-ci edit(» dispttte that does not involve the debtor coml&any, it is a a'ispute tliat is inextmc-

ably coiiii('.cled to tli( &'est&'iictlii'iiig pi'oc(ss. [Emphasis added ]

89 Thc approach I would take to the disposition of this appeal is consistent with that view. As I have noted,
the third party releases here are very closely connected to the ABCP restructuring process

90 Some of thc appellants —particularly those represented by Mr. Woods —rely heavily upon thc decision
of the Quebec Court of Appeal in Steinberg lnc. c, Mtchattd, supra. They say that it is determinative of the re-

lease issue. In Steinberg, the Court held that the CCAA, as worded at the time, did not permit the release of dir-

ectors of the debtor corporation and that third-party releases were not within the purview of the Act. Deschamps
J.A. (as she then was) said (paras. 42, 54 and 58 —English translation);

[42] Even if one can understand the extreme pressure weighing on the creditors and the respondent at the

time of the sanctioning, a plan of arrangement is not the appropriate forum to settle disputes other than the

claims that are the subject of the arrangement. In other words, one cannot, under the pretext of an absence of
formal directives in the Act, transform an arrangement into a potpourri.

[54] The Act offers the respondent a way to arrive at a compromise with is creditors. It does not go so far as

to offer an umbrella to all the persons within its orbit by permitting them to shelter themselves from any re-

course,

[58] The [CCAA] and the case law clearly do not permit extending the application of an arrangement to per-
sons other than the respondent and its creditors and, consequently, the plan should not have been sanctioned
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as is [that is, including the releases of the directors].

91 Justices Vallerand and Delisle, in separate judgments, agreed. Justice Vallerand summarized his view of
the consequences of extending the scope of the CCAA to third party releases in this fashion (para 7):

In short, the Act will have become the Companies'nd Their Off'icers and Etnp/oyees Creditors Arrange-

ment Act —an awful mess —and likely not attain its purpose, which is to enable the company to survive in

the face of its creditors and through their will, and not in the face of thc creditors of its officers. This is why

I feel, Just like my colleague, that such a clause is contrary to the Act's mode of operation, contrary to its

purposes and, for this reason, is to be banned.

92 Justice Delislc, on thc other hand, appears to have rcJectcd the releases because of their broad naturc-
they released directors from all claims, including those that were altogether unrelated to their corporate duties

with the debtor company —rather than because of a lack of authority to sanction under the Act. Indeed, he

seems to have recognized the wide range of circumstances that could be included within the term "compromise

or arrangement". He is the only one who addressed that term. At para. 90 he said:

The CCAA is drafted in general terms. It does not specify, among other things, what must be understood by

"compromise or arrangement". However, it may be inferred from thc purpose ol'his [A]ct that these terms

encompass all that shoiild enable the person who has recourse to it to fi(lly dispose of hi» debts, both those

that exist on the date when hc has recourse to the statute and those contingent on the»i»olvencyi» wliich he

finds liimself'Emphasis added.]

93 The decision of the Court did not reflect a view that thc terms of a compromise or arrangement should

"encompass all that should enable the person who has recourse to [the Act] to dispose of his debts ...and those

contingent on the insolvency in which he finds himself," however. On occasion such an outlook might embrace

third parties other than the debtor and its creditors in order to make the arrangement work. Nor would it be sur-

prising that, in such circumstances, the third parties might seek the protection of releases, or that the debtor

might do so on their behalf. Thus, the perspective adopted by the majonty in Steinberg Inc., in my view, is too

narrow, having regard to the language, purpose and objects of thc CCAA and the intention of Parliament. They

made no attempt to consider and explain why a compromise or arrangement could not include third-party re-

leases. In addition, thc decision appears to have bccn based, at least partly, on a rejection of the use of contract-

law concepts in analysing the Act —an approach inconsistent with the jurisprudence referred to above

94 Finally, the majonty m Steinberg 1nc. seems to have proceeded on the basis that the CCAA cannot inter-

fere with civil or property rights under Quebec law. Mr. Woods advanced this argument before this Court in his

factum, but did not press it in oral argument. Indeed, he conceded that if the Act encompasses the authonty to

sanction a plan containing third-party releases —as I have concluded it does —the provisions of the CCAA, as

valid federal insolvency legislation, are paramount over provincial legislation. I shall return to the constitutional

issues raised by the appellants later in these reasons.

95 Accordingly, to the extent Steinberg Jnc. stands for the proposition that the court does not have authority

under the CCAA to sanction a plan that incotIiorates third-party releases, I do not believe it to be a correct state-

ment of the law and I respectfully decline to follow it. The modern approach to interpretation of the Act in ac-

cordance with its nature and putTiose militates agamst a narrow interpretation and towards onc that facilitates

and encourages compromises and arrangements. Had the majority in Steinberg Inc. considered the broad nature

of the terms "compromise" and "arrangement" and the jurisprudence I have referred to above, they might well
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have come to a different conclusion.

The 1997Amendments

96 Steinberg inc, led to amendments to the CCAA, however. In 1997, s, 5.1 was added, dealing specifically

with releases pertaining to directors of the debtor company. It states:

5.1(1)A compromise or arrangement made in respect of a debtor company may include in its terms provi-

sion for the compromise of claims against directors of thc company that arose before the commencement of

proceedings under this Act and that relate to the obligations of the company where the directors are by law

liable in their capacity as directors for the payment of such obligations.

Exception

(2) A provision for the compromise of claims against directors may not include claims that

(a) relate to contractual rights of one or more creditors; or

(b) are based on allegations of misrepresentations made by directors to creditors or of wrongful or op-

pressive conduct by directors.

Powers of court

(3) The court may declaie that a claim against directors shall not be compromised if it is satisfied that the

con1pronlise would not bc fair and reasonable in thc circumstances

Resignation or removal of directors

(4) Where all of the directors have resigned or have been removed by thc shareholders without replacement,

any person who manages or supervises thc management of the business and affairs of the debtor company

shall be deemed to be a director for the purposes of this section.

1997, c. 12, s. 122.

97 Perhaps the appellants'trongest argument is that these amendments confirm a prior lack of authority in

the court to sanction a plan including third party releases. If the power existed, why would Parliament feel it ne-

cessary to add an amendment specifically permitting such releases (subject to the exceptions indicated) in favour

of directors? Expnessia unius est exclusio alterius, is the Latin maxim sometimes relied on to articulate the prin-

ciple of inte(yretation implied in that question: to express or include one thing implies the exclusion of the other.

98 The maxim is not helpful in these circumstances, however. The reality is that there may bc another ex-

planation why Parliament acted as it did. As one commentator has noted:IFN8]

Far from being a rule, [the maxim expressio unius] is not even lexicographically accurate, because it is

simply not true, generally, that the mere express conferral of a right or privilege in one kind of situation im-

plies the denial of the equivalent right or privilege in other kinds. Sometimes it does and sometimes its does

not, and whether it does or does not depends on the particular circumstances of context. Without contextual

support, therefore there is not even a mild presumption here. Accordingly, the maxim is at best a descrip-

tion, after the fact, of what the court has discovered from context.
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99 As I have said, the 1997 amendments to the CCAA providing for releases in favour of directors of debtor

compames in limited circumstances were a response to the decision of the Quebec Court of Appeal in Steinberg

Inc.. A similar amendment was made with respect to proposals in the BIA at the same time. The rationale behind

these amendments was to encourage directors of an insolvent company to remain in office during a restructur-

ing, rather than resign. The assumption was that by remaining in office the directors would provide some stabil-

ity while the affairs of the company were being reorganized: scc Houlden k Morawetz, vol. I, supra, at 2-144,

EII11A; Royal Penfield Inc, Re, [2003] R.J Q. 2157 (Que S.C.) at paras. 44-46.

100 Parliament thus had a particular focus and a particular purpose in enacting the 1997 amendments to thc

CCAA and the BIA. While there is some ment in the appellants'rgument on this point, at thc cnd of the day I

do not accept that Parliament intended to signal by its cnactmcnt of s. 5.1 that it was depriving the court of au-

thority to sanction plans of compromise or arrangement in all circumstances where they incorporate third party

releases in favour of anyone other than the debtor's directors. For thc reasons articulated above, I am satisfied

that the court does have the authority to do so. Whcthcr it sanctions the plan is a matter for thc fairness hearing

The Depravation of Prop»'eta&y Rights

101 Mr. Shapray very effectively led the appellants'rgument that legislation must not be construed so as to

interfere with or prejudice established contractual or proprietary rights —including the right to bring an action
th—in thc absence of a clear indication of legislative intention to that cffcct, Halsbu&3&'s laivs of England, 4 cd,

„ndreissue, vol. 44 (I) (London: Butterworths, 1995) at paras. 1438, 1464 and 1467, Dncdgcr, 2 ed., sup&a, at
th

183; Ruth Sullivan, Sullivan and Driedger on the Constructio&& of Statutes, 4 ed., (Markham: Butterworths,

2002) at 399. I accept the importance ol'his pnnciplc. For the reasons I have explained, howevei, I am satisfied

that Parliament's intention to clothe the court with authonty to consider and sanction a plan that contains third

party releases is expressed with sufficient cianty in the "compromise or arrangement" language of the CCAA

coupled with the statutory voting and sanctioning mechanism making the provisions of the plan binding on all

creditors. This is not a situation of impermissible "gap-filling" in the case of legislation severely affecting prop-

erty rights; it is a question of finding meaning in the language of thc Act itself. I would therefore not give effect

to the appellants'ubmissions in this regard.

The Division ofPowers and Paramountcy

102 Mr Woods and Mr Sternberg submit that extending the reach of the CCAA process to the compromise

of claims as between solvent creditors of thc debtor company and solvent third parties to the proceeding is con-

stitutionally impermissible. They say that under the guise of the federal insolvency power pursuant to s. 91(21)
of the Constitution Act, 7867, this approach would improperly affect the rights of civil claimants to assert their

causes of action, a provincial matter falling within s. 92(13), and contravcnc the rules of public order pursuant to

the Civil Code of Quebec.

103 I do not accept these submissions. It has long been established that the CCAA is valid federal legisla-

tion under the federal insolvency power: Reference re Companies'reditors Arrangement Act (Canada), [1934]
S.C.R. 659 (S.C.C.).As the Supreme Court confirmed in that case (p. 661), citing Viscount Cave L.C. in Quebec

(Attorney General) v, Belanger (Trustee of), I I 928] A.C. 187 (Canada P.C.), "the exclusive legislative authority

to deal with all matters within the domain of bankruptcy and insolvency is vested in Parliament." Chief Justice

Duff elaborated:

Matters normally constituting part of a bankruptcy scheme but not in their essence matters of bankruptcy
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and insolvency may, of course, from another point of view and in another aspect be dealt with by a provin-

cial legislature, but, when treated as matters pertaining to bankruptcy and insolvency, they clearly fail with-

in the legislative authority of the Dominion.

104 That is exactly the case here. The power to sanction a plan of compromise or arrangement that contains

third-party releases of the type opposed by the appellants is embedded in the wording of the CCAA. The fact

that this may interfcrc with a claimant's right to pursue a civil action —normally a matter of provincial concern—or trump Quebec rules of public order is constitutionally immaterial. The CCAA is a valid exercise of federal

power, Provided the matter in question falls within the legislation directly or as necessarily incidental to the ex-

ercise of that power, the CCAA governs. To the extent that its provisions are inconsistent with provincial legis-

lation, the federal legislation is paramount. Mr. Woods properly conceded this during argument.

Conclusion IIith Respect to Legal Authority

105 For all of the foregoing reasons, then, I conclude that the application judge had the jurisdiction and leg-

al authority to sanction the Plan as put forward.

(2) The Plan is "Fair and Reasonable"

106 The second ma)or attack on the application judge's decision is that he erred in finding that the Plan is

"fair and reasonable" and in sanctioning it on that basis This attack is centred on the nature of the third-party re-

leases contemplated and, in particular, on thc fact that they will permit the release of some claims based in fraud.

107 Whether a plan of compromise or arrangcmcnt is fair and reasonable is a matter of mixed fact and law,

and one on which the application judge exercises a large measure of discretion, The standard of review on this

issue is therefore one of deference. In the absence of a demonstrable error an appellate court will not interfere:

see Ravclston Corp., Re (2007), 31 C.H.R. (5th) 233 (Ont C A. [In Chambers])

108 I would not interfere with the application judge's decision in this regard. While the notion of releases in

favour of third parties —including leading Canadian financial institutions —that extend to claims of fraud is

distasteful, there is no legal impediment to the inclusion of a release for claims based in fraud in a plan of com-

promise or arrangement. The application judge had been living with and supervismg the ABCP restructuring

from its outset. He was intimately attuned to its dynamics, In the end he concluded that the benefits of the Plan

to the creditors as a whole, and to the debtor companies, outweighed the negative aspects of compelling the un-

willing appellants to execute the releases as finally put forward.

109 The application judge was concerned about the inclusion of fraud in the contemplated releases and at

the May hearing adjourned the final disposition of the sanctioning hearing in an effort to encourage the parties to

negotiate a resolution. The result was the "fraud carve-out" referred to earlier in these reasons.

110 The appellants argue that the fraud carve-out is inadequate because of its narrow scope. It (i) applies

only to ABCP Dealers, (ii) limits the type of damages that may be claimed (no punitive damages, for example),

(iii) defines "fraud" narrowly, excluding many rights that would be protected by common law, equity and thc

Quebec concept of public order, and (iv) limits claims to representations made directly to Notcholdcrs. The ap-

pellants submit it is contrary to public policy to sanction a plan containing such a limited restriction on the type
of fraud claims that may be pursued against the third parties.
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111 The law does not condone fraud. It is the most serious kind of civil claim. There is therefore some force

to the appellants'ubmission. On the other hand, as noted, there is no legal impediment to granting thc release of

an antecedent claim in fraud, provided the claim is in the contemplation of the parties to the release at the time it

is given: Fotints Restaurant Corp. v. White Spot Ltd (1998), 38 B.L.R. (2d) 251 (B.C. S.C. [In Chambers]) at

paras. 9 and 18. There may be disputes about the scope or extent of what is released, but parties are entitled to

settle allegations of fraud in civil proceedings —the claims here all being untested allegations of fraud —and to

include releases of such claims as part of that settlement.

112 The application judge was alive to the merits of thc appellants'ubmissions. Hc was satisfied in thc cnd,

however, that the need "to avoid the potential cascade of litigation that ...would result if a broader 'carve
out'ere

to be allowed" (para. 113) outweighed thc negative aspects of approving releases with the narrower carve-

out provision, Implementation of the Plan, in his view, would work to the overall greater benefit of the Notc-

holders as a whole I can find no error in principle in the exercise of his discretion in arriving at this decision. It

was his call to make

113 At para. 71 above I recited a number of factual findings the application judge made in concluding that

approval of the Plan was within his jurisdiction under thc CCAA and that it was fair and reasonable, For con-

venience, I reiterate them here —with two additional findings —because they provide an important foundation

for his analysis concerning the fairness and reasonableness of'he Plan. The application)udge found that.

a) 'I'he parties to be released are necessary and essential to the restructuring of the debtor;

b) The claims to be released are rationally related to the purpose of the Plan and necessary for it;

c) Thc Plan cannot succeed without the rclcases;

d) The parties who are to have claims against them released are contributing in a tangible and realistic

way to the Plan;

e) The Plan will benefit not only the debtor companies but creditor Noteholders generally;

f) The voting creditors who have approved the Plan did so with knowledge of thc nature and effect of

the releases; and that,

g) The releases are fair and reasonable and not overly broad or offensive to public policy.

114 These findings are all supported on the record. Contrary to the submission of some of thc appellants,

they do not constitute a new and hitherto untried "test" for the sanctioning of a plan under the CCAA. They

simply represent findings of fact and inferences on the part of thc application judge that underpin his conclu-

sions on jurisdiction and fairness.

115 The appellants all contend that the obligation to release the third parties from claims in fraud, tort,

breach of fiduciary duty, etc. is confiscatory and amounts to a requirement that they —as individual creditors—
make the equivalent of a greater financial contribution to the Plan. In his usual lively fashion, Mr. Sternbcrg

asked us the same rhetorical question he posed to the application )udge. As he put it, how could the court coun-

tenance the compromise of what in the future might turn out to be fraud perpetrated at the highest levels of Ca-

nadian and foreign banks? Several appellants complain that the proposed Plan is unfair to them because they

will make very little additional recovery if the Plan goes forward, but will be required to forfeit a cause of action
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against third-party financial institutions that may yield them significant recovery. Others protest that they are be-

ing treated unequally because they are ineligible for relief programs that Liquidity Providers such as Canaccord

have made available to other smaller investors.

116 All of these arguments are persuasive to varying degrees when considered in isolation. The application

judge did not have that luxury, however. He was required to consider the circumstances of the restructuring as a

whole, including the reality that many of the financial institutions were not only acting as Dealers or brokers of

the ABCP Notes (with the impugned releases relating to the financial institutions in these capacities, for the

most part) but also as Asset and Liquidity Providers (with the financial institutions making significant contribu-

tions to the restructuring in these capacities).

117 In insolvency restructuring proceedings almost everyone loses something. To the extent that creditors

are required to compromise their claims, it can always be proclaimed that their rights are being unfairly confis-

cated and that they are being called upon to make the equivalent of a further financial contribution to the com-

promise or arrangement. Judges have observed on a number of occasions that CCAA proceedings involve "a bal-

ancing of prejudices," inasmuch as everyone is adversely affected in some fashion.

118 Here, the debtor corporations being restructured represent the issuers of the more than $32 billion in

non-bank sponsored ABCP Notes. The proposed compromise and arrangement affects that entire segment of the

ABCP market and the financial markets as a whole. In that respect, the application judge was correct in advert-

ing to the importance of the restructuring to thc resolution of thc ABCP liquidity crisis and to the need to restore

confidence in the financial system in Canada He was required to consider and balance the interests of all Note-

holders, not just the interests of the appellants, whose notes represent only about 3'/o of that total. That is what

he did.

119 The application judge noted at para. 126 that the Plan represented "a reasonable balance between bene-

fit to all Notcholders and enhanced recovery for those who can make out specific claims in fraud" within the

fraud carve-out provisions of the releases. He also recognized at para. 134 that:

No Plan of this size and complexity could be expected to satisfy all affected by it. The size of the majority

who have approved it is testament to its overall fairncss. No plan to address a crisis of this magnitude can

work perfect equity among all stakeholders.

120 In my view we ought not to interfere with his decision that the Plan is fair and reasonable in all the cir-

culnstances.

D. Disposition

121 For the foregoing reasons, I would grant leave to appeal from the decision of Justice Campbell, but dis-

miss the appeal

LI. Laskin LA.:

I agree.

E.A, Cronk LA.:
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I agree.

Schedule A —Conduits

Apollo Trust

Apsley Trust

Ana Trust

Aurora Trust

Comet Trust

Encore Trust

Gemini Trust

Ironstone Trust

MMAI-I Trust

Newshorc Canadian Trust

Opus Trust

Planet Trust

Rocket Trust

Selkirk Funding Trust

Silverstonc Trust

Slate Trust

Structured Asset Trust

Structured Investment Trust III

Symphony Trust

Whitehall Trust

Schedule B—Applicants

ATB Financial

Caisse de depot et placement du Quebec

Canaccord Capital Corporation
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Canada Mortgage and Housing Corporation

Canada Post Corporation

Credit Union Central Alberta Limited

Credit Union Central of BC

Credit Union Central of Canada

Credit Union Central of Ontario

Credit Union Central of Saskatchewan

DesJardins Group

Magna International Inc.

National Bank of Canada/National Bank Financial lnc

NAV Canada

Northwater Capital Management Inc.

Public Sector Pension Invcstmcnt Hoard

The Governors of the University of Alberta

Schedule A —Counsel

I) Benjamin Zarnett and Frederick L. Myers for the Pan-Canadian Investors Committee

2) Aubrey E. Kauffman and Stuart Brotman for 4446372 Canada Inc, and 6932819 Canada Inc.

3) Peter F.C. Howard and Samaneh Hosseini for Bank of America N.A.; Citibank N.A.; Citibank
Canada, in its capacity as Credit Derivative Swap Counterparty and not in any other capacity; Deutsche
Bank AG; HSBC Bank Canada; HSBC Bank USA, National Association; Merrill Lynch International;
Merill Lynch Capital Services, Inc.; Swiss Re Financial Products Corporation; and UBS AG

4) Kenneth T. Rosenberg, Lily Harmer and Max Starnino for Jura Energy Corporation and Redcorp
Ventures Ltd,

5) Craig J. Hill and Sam P. Rappos for the Monitors (ABCP Appeals)

6) Jeffrey C. Carhart and Joseph Marin for Ad Hoc Committee and Pricewaterhouse Coopers Inc, in its

capacity as Financial Advisor

7) Mario J. Forte for Caisse de Depot et Placement du Quebec

8) John B. Laskin for National Bank Financial lnc and National Bank of Canada
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9) Thomas McRae and Arthur O. Jacques for Ad Hoc Retail Creditors Committee (Brian Hunter, et al)

10) Howard Shapray, Q.C. and Stephen Fitterman for Ivanhoe Mines Ltd.

11) Kevin P, McElcheran and Heather L. Meredith for Canadian Banks, BMO, CIBC RBC, Bank of

Nova Scotia and T.D. Bank

12) Jeffrey S. Leon for CIBC Mellon Trust Company, Computershare Trust Company of Canada and

BNY Trust Company of Canada, as Indenture Trustees

13) Usman Sheikh for Coventree Capital lnc.

14) Allan Sternberg and Sam R. Sasso for Brookfield Asset Management and Partners Ltd. and Hy

Bloom Inc. and Cardacian Mortgage Services Inc.

15) Neil C. Saxe for Dominion Bond Rating Service

16) James A, Woods, Sebastien Richemont and Marie-Anne Paquettc for Air Transat A T. Inc, Transat

Tours Canada Inc., The Jean Coutu Group (PJC) Inc., Acroports de Montreal, Acroports dc Montreal

Capital lnc., Pomerleau Ontario Inc, Pomerleau Inc,, Labopharm Inc., Agcnce Metropolitaine dc Trat1s-

port (AMT), Giro Inc, Vetements dc sports RGR Inc., 131519Canada Inc., Tccsys Inc., Ncw Gold Inc

and Jazz Air LP

17) Scott A. Turner for Wcbtcch Wireless Inc., Wynn Capital Corporation Inc., West Energy Ltd.,

Sabre Energy Ltd., Pctrolifera Petroleum Ltd., Vaquero Resources Ltd., and Standard Energy Ltd.

18) R. Graham Phoenix for Mctcalfc & Mansfield Alternative Investmcnts II Corp., Mctcalfe & Mans-

field Alternative Investments III Corp., Metcalfe &. Mansfield Alternative Investmcnts V Corp, Met-

calfe & Mansfield Alternative Investments XI Corp., Metcalfe & Mansfield Alternative Investmcnts XII

Corp., Quanto Financial Corporation and Mctcalfe & Mansfield Capital Corp.

Application granted, appeal dismissed.

FN* Leave to appeal refused at ATB Ftnancial v, Metcalfe dc Mansfield Alternative Investments II Corp. (2008),
2008 CarswellOnt 5432, 2008 CarswellOnt 5433 (S.C.C.).

FNI Section 5.1 of the CCAA specifically authorizes the granting of releases to directors in certain circum-

stances.

FN2 Justice Georgina R. Jackson and Dr. Janis P. Sarra, "Selecting the Judicial Tool to get the Job Done. An

Examination of Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency Matters" in

Sarra, ed., Annual Review of Insolvency Law, 2007 (Vancouver: Thomson Carswcll, 2007).

FN3 Citing Gibbs J.A. in Chef Ready Foods, supra, at pp.319-320.

FN4 The Legislative Debates at the time the CCAA was introduced in Parliament in April 1933 make it clear

that the CCAA is patterned after the predecessor provisions of s. 425 of the Companies Act I985 (U.K.): see
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House of Commons Debates (Hansard), supra.

FN5 See Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 192; Ontario Business Corporations Act,

R.S.O, 1990, c. B,16, s. 182.

FN6 A majority in number representing two-thirds in value of the creditors (s. 6)

1'N7 Steinberg Inc was originally reported in French: Steinberg Inc. c. Michaud, [1993] R.J.Q. 1684 (Que,

C.A.). All paragraph refcrenccs to Steinberg Inc. in this judgment are from the unofficial English translation

available at 1993 CarswcllQue 2055 (Que. C.A.)

FN8 Reed Dickerson, The Interpretation and Application of Statutes (1975) at pp 234-235, cited in Bryan A.

Garner, ed., Black's Law Dictionary, 8th ed. (West Group, St, Paul, Minn., 2004) at 621.

END OF DOCUMENT
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Angiotech Pharmaceuticals Inc., Re

In the Matter of the Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36, as amended

And In the Matter of a Plan of Compromise or Arrangement of Angiotech Pharmaceuticals, Inc. and the other

Petitioners Listed on Schedule "A" (Petitioners)

British Columbia Supreme Court [In Chambers]

Paul Walker J.

Heard: Aprd 6, 2011
Oral reasons: April 6, 2011

Docket. Vancouver S110587

'homson Rcutcrs Canada Limited or its Licensors (excluding individual court documents). All rights re-

served

Counsel J Dacks, M. Wasscrman, D. Grubcr, R. Morse for Angiotech Pharmaceutics, Inc.

S. Jones for Angiotech Pharmaceutics

J. Grieve, K. Jackson for Alvarez k. Marsal Canada Inc.

R. Chadwick, L. Willis for Consenting Noteholders

M. Buttery for U.S. Bank National Association

Subject: Corporate and Commercial; Insolvency

Business associations —— Specific matters of corporate organization —Shareholders —Meetings —General

principles.

Bankruptcy and insolvency --- Companies'reditors Arrangement Act —Arrangements —Approval by court
—"Fair and reasonable"

Debtor company sought protection of Companies'reditors Arrangement Act —Petitioners proposed amended

plan to effect settlement of claims; implement rccapitalization of subordinated notes; and enable petitioners to

sustain sufficient current and future hquidity —Plan was unanimously approved by creditors and monitor—
Petitioners brought application for order to sanction amended plan —Application granted —Plan should be

sanctioned because it met statutory criteria set out in s 61 of Act; it was fair and reasonable; and it was in best
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interests of creditors and public —Plan would enable petitioners to keep operating as going concerns; promote

continued employmcnt of many of petitioners'mployees; allow creditors and others with economic interest in

petitioners to derive far greater benefit than would result from bankruptcy or liquidation; and permit important

medical products sold and distributed by petitioners to continue to be made available —Amendments to plan

contemplating distribution of new common shares in aggregate amount of 3.5 per cent afforded greater benefit

to all creditors who chose to and were qualified to take them —Amendments to plan calling for liquidity elec-

tion provided greater benefits to creditors who were not able, or chose not, to participate in share offcnng-
Proposed release contained in plan was rationally connected to purpose of plan, was necessary for implementa-

tion of plan, and met tests set out in Jurisprudence.

Bankruptcy and insolvency --- Companies'reditors Arrangement Act —Arrangements —Misce]lancous

Debtor company sought protection of Companies'reditors Arrangement Act ("CCAA") —Petitioners proposed

amended plan to cffcct settlement of claims; implement recapitalization of subordinated notes; and enable peti-

tioners to sustain sufficient current and future liquidity —Plan was unammously approved by creditors and

monitor —Petitioners brought application for order to sanction amended plan —Application granted on other

grounds —Court has jurisdiction pursuant to CCAA and Business Corporations Act to dispense with calling of
meeting of existing shareholders in order to amend articles of Canadian petitioner —Section 6(8) of CCAA pro-

hibits plan that calls for distnbutton to pay equity claim where non-equity claims cannot. be paid in full —Evid-

ence disclosed that this was not possible in prcscnt case —Even if it could bc said that combined effect of ss.

6(8) and 6(2) of CCAA did not remove requirement for shareholders'eeting, requirement should bc dispcnscd

with in circumstances of case - -- To do othcrwisc, so that meeting was held, would cause persons who no longer

had economic intcrcst in company to acquire functional veto.

Cases considered by Paul 8'alker J.:

ATIJ Financial v, Metcalfe dI Mansfield Alternative Investments II Corp. (2008), 2008 ONCA 587, 2008
CarswcllOnt 4811, (sub nom. Metcalfe &0 Mansfield Alternative Investments II Coi p,, Re) 240 O.A.C. 245, (
sub nom. Metcalfe dc Mansfield Alternative In& estinents II Corp., Re) 296 D.L.R, (4th) 135, (sub nom. Met-

caIfe d! Mansfield Alternative Investments II Corp, Re) 92 O.R. (3d) 5] 3, 45 C.13.R. (Sth) 163, 47 B.I..R.
(4th) 123 (Ont. C.A.) —followed

Canadian Airlines Corp, Re (2000), [2000] 10 W.W R. 269, 20 C.B.R. (4th) ], 84 Alta. L.R. (3d) 9, 9

13.L.R.(3d) 41, 2000 Carswcl]Alta 662, 2000 ABQB 442, 265 A.R. 201 (Alta. Q,B.) —referred to

Canadian Airlines Corp., Re (2000), 2000 Carswe]IAlta 919, [2000] 10 W.W.R. 314, 20 C.B.R.(4th) 46, 84

Alta. L.R. (3d) 52, 9 B.L.R. (3d) 86, 2000 ABCA 238, 266 A.R. ]31, 228 W.A.C. ]3] (Alta. C.A. [In

Chambers]) referred to

Canwest Global Communications Corp., Re (2010), 70 C.]3.R.(Sth) I, 2010 ONSC 4209, 2010 Carswcl]Ont

5510 (Ont. S.C.J. [Commercial List]) —followed

Muscletech Research Ck Development Inc., Re ( 2006), 25 C.B.R. ( Sth) 231, 2006 Cat swcl]Ont 6230 (Ont.

S.C.J.)—followed

Xillix Technologies Corp., Re (June 21, 2007), Doc. Vancouver S066835 (B.C.S.C.)—referred to
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Statutes considered:

Business Corporations Act, S.B.C.2002, c 57

Generally —referred to

Companies'reditors Arrangement Act, R.S C, 1985, c. C-36

Generally —referred to

s. 6(2) —considered

s. 6(8) —considered

s. 61 —considered

APPLICATION for order to sanction plan proposed by petitioners in proceeding under Companies'reditors

Arrangeinent Act.

Paul Balker J.:

I Thc application before me is for an order to sanction thc plan (as amended) proposed by the petitioners

and approved by the monitor in thc Angiotech CCAA proceeding

2 I find that thc proposed plan has scvcral purposes, which include

(a) effecting a compromise, settlement, and payment of all affected claims;

(b) implementing a recapitalization of subordinated notes; and

(c) enabling thc petitioners to sustain sufficient current and future liquidity in order to enhance their

short and long term viability.

3 The plan was unanimously approved at a plan approval meeting of the creditors ("creditors'eetmg")

held and conducted by the monitor in Vancouver on April 4, 2011, I am satisfied that notice of the plan, the

amended plan, and the creditors'eeting was widely disseminated in accordance with my previous orders.

4 The total value of the notes held by subordinated noteholdcrs is approximately $266 million. It is note-

worthy that the noteholders which held subordinated notes having a value of approximately $234 million voted

in favour of the plan at the creditors'eeting.

5 No objection to the plan has been taken by any employee, past or present, or the existing common share-

holders whose interests will be extinguished by the plan.

6 The plan as amended contains the following key elements, which are set out in the affidavit of K, Thomas

Bailey sworn on March 31, 2011 at para, 31:

(a) New Common Shares will be issued to Affected Creditors with Distribution Claims who have not
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made valid Cash Elections or Liquidity Elections (as defmed below) and distributions of cash will be

made to Convenience Class Creditors and Affected Creditors that have made valid Liquidity Elections;

(b) the Subordinated Notes, thc Subordinated Note Indenture and all Subordinated Note Obligations

will be irrevocably and fmally cancelled and eliminated except for the limited purposes provided in sec-

tion 4.5 of the Plan;

(c) all Affected Claims will be discharged and released;

(d) the Existing Shares and options and thc Shareholder Rights Agreement will be cancelled without

any liability, payment or other compensation to Existing Shareholders in respect thereof;

(e) Angiotech US will repay to Wells Fargo and the DIP Lender, as applicable, any and all outstanding

Secured Lender Obligations;

(f) Angiotech will make payment to thc KEIP Participants of amounts owing under thc KEIP at the time

spccificd and in accordance with the terms of the KEIP;

(g) Angiotech will make grants of New Common Shares and options to acquire Ncw Common Shaies

pursuant to the terms of the MIP;

(h) Angiotech's Notice of Articles wfll bc amcndcd to, among other things, crcatc an unlimited number

of Ncw Common Shares in order to provide flexibflity for the recapitalized Angiotcch on a going for-

ward basis;

(i) Angiotech will transfer to the Monitor the aggregate of all Cash Elected Amounts and Liquidity

Election Payments (as defined below) to be held in escrow in one or more separate intcrcst-bearing ac-

counts for distributions to Convenience Class Creditors and Affected Creditors that have made valid Li-

quidity Elections, as applicable;

(1) the Board of Directors of Angiotech will be replaced by a new Board of Directors, and

(k) the Petitioners, the Monitor, Blackstone, the Subordinated Note Indenture Trustee, thc Advisors,

Wells Fargo, the DIP Lender, the Subordinated Noteholders and, among others, prcscnt and former

shareholders, affiliates, subsidiaries, directors, officers and employees of the foregoing will bc granted

a release and discharge from liability in connection with, among other things, the CCAA proceedmg

and the Plan.

7 I am satisfied from my review of the evidence that the plan, if implemented, would:

(a) enable the petitioners to continue to operate as going concerns;

(b) facilitate and promote continued employment of a substantial number of the petitioners'mployees;

(c) allow creditors and other persons with an economic interest in the petitioners to derive a far greater

benefit than would result from a bankruptcy or liquidation; and

(c) permit important medical products sold and distributed by the petitioners to continue to be made
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available to the public worldwide.

8 The amendments to the plan that now contemplate distnbution of newly issued common shares in an ag-

gregate amount of 3 5'zo afford greater benefit to all affected creditors who choose to and are qualified to take

tile lil.

9 As well, the amendments to the plan calling for a liquidity election provide greater benefits to creditors

who are not able, or choose not, to participate in the share offering.

10 I am also satisfied that the Court has jurisdiction to dispense with the calling of a meeting of existing

shareholders in order to amend the articles of the Canadian petitioner, I am satisfied that I have that jurisdiction

pursuant to the Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA") and the Business Cor-

porations Act, S.B.C.2002, c. 57. I say that because I am of the view that s. 6(8) of the CCAA prohibits a plan

that calls for a distribution to pay an equity claim where non-equity claims cannot be paid in full: Canadian Air-

lines Corp, Re, 2000 ABQB 442 (Alta Q.B,) at paras. 143 and 145, affd at 2000 ABCA 238 (Alta. C.A. [In

Chambers]), The evidence discloses that this is not possible in this case.

11 Even if it could be said that the combined effect of ss. 6(8) and 6(2) of the CCAA do not remove the re-

quirement for a shareholders'eeting, I am satisfied that the requirenicnt should be dispensed with in thc cir-

cumstances of this case To do otherwise, so that a meeting is held, would cause persons who no longer have an

economic interest in the company to acquire a functional veto: Xilli&. Technologies Corp,, Re (June 21, 2007),
Doc. Vancouver S066835 (B.C.S.C.).

12 I am also satisfied that the proposed release contained in the plan is rationally connected to the purpose

of the plan, it is necessary for the implementation of the plan, and it meets the tests sct out in Musclerccb Re-

searcb &0 De»elopment Inc., Re ( 2006), 25 C.B.R.( 5th) 231 (Ont. S.C.J.);ATB Financial » Metcalfe A Mans-

field Aliernari»e In»esnnenrs II Corp, (2008), 92 O.R (3d) 513 (Ont C.A.); and Canwest Global Communica-

nons Corp., Re, 2010 ONSC 4209 (Ont. S.C.J. [Commercial List]).

13 The creditors who are protected by the the release were instrumental in facilitating the reorganization of
the petitioners'ffairs as a going concern, Further, their efforts led to the development of a plan that meets thc

objectives set out in the CCAA.

14 The reorganization facilitated by those creditors provides greater benefits to all of the creditors than

would otherwise be realized if the petitioners had been liquidated.

15 In conclusion, I am satisfied that the plan should be sanctioned because:

(a) it meets the statutory criteria set out in s. 61 of the CCAA;

(b) it is fair and reasonable; and

(c) it is in thc best interests of the creditors and the public.

Application granted.

END OF DOCUMENT
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Mr. Richard Butler, for Her Majesty the Queen in Right of the Province of British Columbia and the Attorney

General of British Columbia

Me Louis Dumont, Mr. Neil Rabinovitch, for Aurelius Capital Management LLC and Contrarian Capital Man-

agement LLC

Mr. Christopher Besant, for NPowcr Cogen Limited

Mr. Lcn Marsello, for the Attorney General for Ontario

Mr. Carl Holm, for Bowater Canada Finance Company

Mr. David Ward, for Wilmington Trust US Indenture Trustee of Unsecured Notes issued by BCFC

Subject: Insolvency

Bankruptcy and insolvency --- Companies'reditors Arrangement Act —Arrangements —Approval by court
—"Fair and reasonable"

Pulp and paper company experienced financial difficulties and sought protection under Companies'reditors
Arrangement Act — In order to complete its restructurnig process, company prepared plan of arrangcmcnt-
Under plan, company's secured debt obligations would be paid in full while unsecured debt obligations would be

converted to equity of reorganized entity —Monitor as well as overwhelming majority of stakeholders strongly

supported plan while only handful of stakeholdcrs raised limited objections —Company brought motion seeking

approval of plan by Court —Motion granted —Sole issue to be determined was whether plan was fair and reas-

onable —Herc, level of approval by creditors was significant factor to consider —Monitor's recommendation

to approve plan was another significant factor, given his professionalism, objectivity and competence —As

most of objecting parties had agreed upon "carve-out" wording to be included in Court's order, only two credit-

ors actually objected to plan and it was Court's view that their objections were either ill-founded or moot—
Should Court decide to go against vast majority of stakcholders'ill and reject plan, not only would those stake-

holders be adversely prejudiced but company would also go bankrupt —Court should not seek perfection as

plan was result of many compromises and of favourable market window —Court was of view that it was im-

portant to allow company to move forthwith towards emergence from 18-month restructuring process —There-

fore, Court considered it appropriate and justified to approve plan of arrangement.

Faillite et insolvabilite —— Loi sur les arrangements avec les crCancicrs des compagnies —Arrangements —Ap-

probation par le tribunal —«Juste et equitable»

Compagnie papetiere a connu des problemes financiers et s'est mise sous la protection de la Loi sur les arrange-

ments avec les creanciers des compagnies —Afin de completer son processus de restructuration, la compagnie a

prepare un plan d'arrangement —Dans le cadre du plan, les dettcs dc la compagnie faisant I'objet d'une garantie

seraient payees au complet tandis quc les dettes de la compagnie ne faisant pas I'objet d'une garantie seraient

converties en actions de I'entite restructuree —Controleur de meme que la vaste majoritc des parties interessees

dtaient fortement en faveur du plan tandis qu'une poignee seulement des personnes interessees soulevaient des

objections limitees —Compagnie a depose une requete visant I'approbation du plan par le Tnbunal —Requete

accueillie —Seule question a trancher dtait de savoir si le plan etait juste et raisonnable —En I'especc, la pro-
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portion des creanciers s'etant prononc6s en faveur du plan etait un element important a considerer —Recom-
mandation du controleur d'approuver le plan etait un autre element important, compte tenu de son professionnal-
isme, de son objectivite et dc sa competence —Comme la majeure partie des parties s'etant prononcees contre le

plan avaient donne leur accord a la redaction d'une clause de «retranchement » destinee a faire partie de
I'ordonnance du Tribunal, seuls deux creanciers s'objectaient au plan dans les faits et le Tribunal etait d'avis que
leurs objections etaient soient sans fondcment ou sans objet —S'l fallait que le Tribunal decide d'aller a
I'encontre de la volonte de la vaste majorite des personnes intCressees et de reJeter le plan, non seulement ces
personnes subiraient-elles des mapacts negatifs mais aussi la compagnie ferait-elle faillite —Tribunal ne devrait
pas chercher la perfection puisque Ic plan etait le fruit de plusieurs compromis et le resultat d'une fenetre
d'opportunite favorable en terme de marche —Tribunal etait d'avis qu'l etait important que la compagnie puisse
dcs a present mener a son terme un processus dc restructuration long de dix-huit mois —Par consequent, de
I'avis du Tribunal, il etait approprie et justifid de sanctionner le plan d'arrangement.

Cases considered by Clement Gascon, LS.C.:

AbitibiBowater Inc, Re (2009), 2009 QCCS 6459, 2009 CarswcllQuc 14194 (Que S.C,)—rcfcrrcd to

ATB Financial v. Metcalfe d'c Mansfield Alternative Investments 11 Corp ( 2008), 2008 ONCA 587, 2008
CarswellOnt 4811, ( sub nom. Metcal/8 dc. Manificld Altei native Investments Jl Coip,, Re) 240 O.A C 245,
( sub nom Metcalje d'r Mansfield Alternative Investine»ts 11 Coip., Re) 296 D.L.R. ( 4th) 135, ( sub nom.
Mete» lJsc.Mansjteld Alternati ve Invest»ients Il Corp„Re) 92 O.R. ( 3d) 513, 45 C.B.R ( 5th) 163, 47
13.I..R (4th) 123 (Ont. C A ) —referred to

Cable Satisfaction Jiitei national Inc, v. Richtei. A Associes inc. (2004), 2004 CarswellQue 810, 48 C.B.R.
(4th) 205 (Que. S.C.)—referred to

Charles-Auguste Fortier inc., Re (2008), 2008 CarswcllQue 11376, 2008 QCCS 5388 (Que. S.C.) —re-
ferred to

Doman Industries Ltd., Re (2003), 2003 BCSC 375, 2003 CarswellBC 552, 41 C.B.R. (4th) 42 (B.C. S.C.
[In Chambers]) —referred to

Hy Bloom inc. c, Banque Nationale du Canada (2010), 66 C.B.R, (5th) 294, 2010 QCCS 737, 2010
CarsweIIQue 1714, 2010 CarswellQue 11740, [2010]R.J.Q. 912 (Que. S.C.)—referred to

Laidlaw, Re (2003), 39 C.B.R.(4th) 239, 2003 CarswcllOnt 787 (Ont. S C.J.)—referred to

MEI Computer Technology Group Jnc., Re (2005), 2005 CarswcllQue 13408 (Quc. S.C ) —referred to

Nortliland Properties Ltd., Re (1988), 73 C.B R. (N.S.) 175, 1988 CarswcllBC 558 (B.C S.C.)—referred
to

Northland Properties Ltd., Re (1989), (sub nom. Northland Properties Ltd. v. Excelsior Life Insurance Co
of Canada) 73 C.B.R. (N.S,) 195, (sub nom. Northland ProJierties Ltd, v. Excelsioi'ife Jnsiirance Co. of
Canada) [1989] 3 W.W.R. 363, (sub nom. Northland Properties Ltd. v, Excelsior Life Insurance Co

of'anacla)34 B,C,L.R. (2d) 122, 1989 CarswcllBC 334 (B.C.C.A.)—referred to

Olympia &0 York Development's Ltd. v Royal Trust Co. (1993), ] 7 C.B.R.(3d) I, (sub nom. Olympia d'c York
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Developn&ents Ltd., Re) 12 O.R. (3d) 500, 1993 CarswellOnt 182 (Ont. Gen. Div.) —referred to

PSINET Ltd., Re (2002), 33 C,B R. (4th) 284, 2002 CarswellOnt 1261 (Ont. S.C.J. [Commercial Ltst])—
referred to

Raymor Industrtes inc, Re (2010), 66 C.B.R. (5th) 202, 2010 CarswellQuc 9092, 2010 QCCS 376, 2010

CarswcllQuc 892, [2010] R.J.Q. 608 (Que. S.C.)—referred to

Samtni Atlas Inc., Re (1998), 1998 CarswellOnt 1145, 3 C.B.R. (4th) 171 (Ont. Gen. Div, [Commercial

Ltst]) —referred to

T. Eaton Co., Re (1999), 1999 CarswcllOnt 4661, 15 C.B.R. (4th) 311 (Ont. S.C.J. [Commercial List])—
referred to

T0S inc., Re (2008), 2008 CarswcllQue 5282, 2008 QCCS 2448 (Que. S.C.)—referred to

Untfot et inc., Re (2003), 43 C.B.R.(4th) 254, 2003 CarswcllQuc 3404 (Que. S.C.)—referred to

Statutes considered:

Bankrul&toy Code, 11 U S.C.

Chapter 11 --- referred to

Canada Bustness Corpotations Act, R,S C. 1985, c. C-44

s. 191 —considered

s. 241 —referred to

Compantes'reditors Arrangement Act, R,S.C. 1985, c, C-36

Generally —referred to

s 6 —considered

s. 9 —referred to

s. 10 —referred to

Corporations Tax Act, R.S.O. 1990, c. C.40

s. 107 —referred to

Excise Tax Act, R,S.C. 1985, c. E-15

s. 270 [en. 1990, c. 45, s. 12(l)] —referred to

Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.)

s. 159 —referred to
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Ministere du Revenu, Loi sur le, L.R.Q., c. M-31

art 14 —referred to

Retail Sales Tax Act, R.S.O. 1990, c. R.31

s. 22 —referred to

Taxation Act, 2007, S.O. 2007, c, 11, Sched. A

s. 117—referred to

MOTION by debtor company seeking Court's approval of plan of arrangement.

Clement Gascon, LS.C,:

Introduction

I This )udgment deals with the sanction and approval of a plan of arrangement under the CCAA[FN1]. The

sole issue to resolve is the fair and reasonable character of thc plan. While the debtor company, the monitor and

an overwhelming ma)onty of stakeholders stiongly support this sanction and approval, three dissenting voices

raise limited ob)cctions. The Court provides these reasons in support of the Sanction Order it considers appropn-

ate and justified to issue under the circumstances.

The Relevant Backgl ound

2 On April 17, 2009 [2009 CarswcllQue 14194 (Que. S.C.)], the Court issued an Initial Order pursuant to

the CCAA with icspect to the Abitibi Petitioners (listed in Schedule A), the Bowater Petitioners (listed in Sched-

ule B) and the Partncrships (listed in Schedule C).

3 On the day before, April 16, 2009, AbitibiBowater Inc., Bowater Inc. and certain of their U.S, and Cana-

dian Subsidiaines (the "U.S Debtors" ) had, similarly, filed Voluntary Petitions for Relief under Chapter 11 of
the U.S. Bankruptcy Code.

4 Since the Initial Order, the Abitibi Petitioners, thc Bowater Petitioners and the Partnerships (collectively,
"Abitibi") have, under the protection of the Court, undertaken a huge and complex restructuring of their insolv-

ent business.

5 The restructuring of Abitibi's imposing debt of scvcral billion dollars was a cross-border undertaking that

affected tens of thousands of stakeholders, from employees, pensioners, suppliers, unions, creditors and lcnders

to government authorities.

6 The process has required huge efforts on the part of many, including important sacrifices from most of the

stakeholders involved. To name just a few, these restructuring efforts have included thc closure of certain facilit-

ies, the sale of assets, contracts repudiations, the renegotiation of collective agreements and several costs saving

initiatives[FN2].

7 In a span of less than 18 months, more than 740 entries have been docketed in the Court record that now

comprises in excess of 12 boxes of documents. The Court has, so far, rendered over 100 different judgments and
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orders. The Stay Period has been extended seven times, It presently expires on September 30, 2010.

8 Abitibi is now nearing emergence from this CCAA restructuring process.

9 In May 2010, after an extensive review of the available alternatives, and pursuant to lengthy negotiations

and consultations with creditors'roups, regulators and stakeholders, Abitibi filed its Plan of Reorganization and

Compromise in the CCAA restructuring process (the "CCATS Plan[FN3]"). A joint Plan of Reoiganization was

also filed at the same time in the U.S. Bankruptcy Court process (the "US. Plan" ).

10 In essence, the Plans provided for thc payment in full, on the Implementation Date and consummation of
the U.S. Plan, of all of Abitibi's and U.S. Debtors'ecured debt obligations.

11 As for their unsecured debt obligations, save for few exceptions, the Plans contemplated their conversion

to equity of the post emergence reorganized Abitibi. If the Plans are implemented, thc nct value would likely

translate into a rccovcry under thc CCRC Plan corresponding to thc following approximate rates for the various

Affected Unsecured Creditors Classes:

(a) 3.4% for the ACI Affected Unsecured Creditor Class;

(b) 17 1% for thc ACCC Affected Unsecured Creditor Class;

(c) 4 2% for the Saguenay Forest Products Affected Unsecured Creditor Class;

(d) 36.5% for the BCFPI Affcctcd Unsccurcd Creditor Class,

(c) 20.8% for thc Bowater Maritimes Affected Unsecured Creditor Class; and

(f) 43% for the ACNSI Affected Unsecured Creditor Class.

12 With respect to the remaining Petitioners, the illustrative recoveries under thc CCAA Plan would be nil,

as these entities have nominal assets.

13 As an alternative to this debt to equity swap, the basic structure of the CCAA Plan included as well the

possibility of smaller unsecured creditors receiving a cash distribution of 50% of the face amount of their Proven

Claim if such was less than $6,073, or if they opted to reduce their claim to that amount.

14 In short, the purpose of the CCAA Plan was to provide for a coordinated restructuring and compromise of
Abitibi's debt obligations, while at the same time reorganizing and simplifying its corporate and capital struc-

ture.

15 On September 14, 2010, Abitibi's Creditors'eeting to vote on thc CCAA Plan was convened, held and

conducted. The resolution approving the CCATS Plan was overwhelmingly approved by the Affected Unsecured

Creditors of Abitibi, save for the Creditors of one the twenty Classes involved, namely, the BCFC Affected Un-

secured Creditors Class.

16 Majorities well in excess of thc statutorily required simple majority in number and two-third majority in

value of the Affected Unsecured Claims held by the Affected Unsecured Creditors were attained. On a combined

basis, the percentages were 97.07% in number and 93.47% in value.
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17 Of the 5,793 votes cast by creditors holding claims totalling some 8,9 bill&on dollars, over 8,3 billion

dollars worth of claims voted &n favour of approving the CCAA Plan.

The Motion(FN4) at Issue

18 Today, as required by Section 6 of the CCAA, the Court is asked to sanction and approve the CCAA Plan.

The effect of the Court's approval is to bind Abitibi and its Affected Unsecured Creditors to the terms of the

CCAA Plan.

19 The exercise of the Court's authority to sanction a compromise or arrangement under the CCAA is a mat-

ter of judicial discretion. In that exercise, the general requirements to be met are well established. In summary,

before do&ng so, the Court must be satisf&ed that[FN5]:

a) Thcrc has been strict compliance with all statutory requirements;

b) Nothing has been done or purported to be done that was not author&zed by the CCAA; and

c) The Plan is fair and reasonable.

20 Only the third condition is truly at stake herc. Despite Abitibi's creditors'uge support of the fa&mess

and the reasonableness of the CCAA Plan, some dissenting voices have ra&sed objections

21 They include;

a) The BCFC Noteholders'bjection;

b) The Contestations of thc Prov&nces of Ontario and British Columbia, and

c) The Contestation of NPower Cogen Limited.

22 For the reasons that follow, the Court is satisfied that the CCAA Plan is fair and reasonable. The Contest-

ations of the Provinces of Ontario and British Columbia and of NPower Cogen Limited have now been satisfact-

orily resolved by add&ng to the Sanction Order sought limited "carve-out" provisions in that regard. As for the

only other objection that remains, namely that of some of the BCFC Noteholders, the Court considers that it

should be discarded.

23 It is thus appropriate to immediately approve the CCAA Plan and issue the Sanction Order sought, albeit

with some minor modifications to thc word&ng of spec&fic conclusions that the Court deems necessary.

24 In the Court's view, it is important to allow Abitibi to move forthwith towards emergence from the

CCAA restructuring process it undertook eighteen month ago

25 No one seriously disputes that there is risk associated with delaying the sanction of the CCAA Plan. This

risk includes the fact that part of the exit financing sought by Abitibi is dependent upon the capital markets be-

ing receptive to the high yield notes or term debt being offered, in a context where such markets are volatile.

There is, undoubtedly, continuing uncertainty with respect to the strength of the economic recovery and the ef-

fect this could have on the financial markets.
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26 Moreover, there are numerous arrangements that Abitibi and their key stakeholders have agreed to or are

in the process of settling that are key to the successful implementation of the CCAA Plan, including collective

bargaming agreements with employees and pension funding arrangements with regulators. Any undue delay

with implementation of the CCAA Plan increases the risk that these arrangements may require alterations or

amendments.

27 Finally, at hearing, Mr, Robertson, the Chief Restructuring Officer, testified that the monthly cost of any

delay in Abitibi's emergence from this CCAA process is thc neighbourhood of 30 million dollars. That includes

the direct professional costs and financing costs of the restructuring itself, as well as the savings that thc labour

cost reductions and the exit financing negotiated by Abitibi will generate as of the Implementation Date.

28 The Court cannot ignore this reality in dealing rapidly with the objections raised to the sanction and ap-

proval of the CCAA Plan.

Analysis

l. The Coart'x approval of tice CCAA Plan

29 As already indicated, thc first and second general requircmcnts sct out previously dealing with thc stat-

utory requirements and thc absence of unauthorized conduct arc not at issue.

30 On the one hand, thc Monitor has reached the conclusion that Abittb»s and has been in strict comphancc

with all statutory rcquircmcnts, Nobody suggests that this is not the case

31 On the other hand, all matenals filed and procedures taken by Abitibi werc authorized by the CCAA and

the orders of this Court. The numerous reports of the Monitor (well over sixty to date) make no reference to any

act or conduct by Abitibi that was not authorized by the CCAA; rather, the Momtor is of the view that Abitibi

has not done or purported to do anything that was not authorized by the CCAA[FN6J.

32 In fact, in connection with each request for an extension of the stay of proceedings, the Monitor has re-

ported that Abitibi was acting in good faith and with due diligence. The Court has not made any contrary finding

during the course of these proceedings.

33 Turning to the fairness and reasonableness of a CCAA Plan requirement, its assessment requires the

Court to consider the relative degrees of prejudice that would flow from granting or refusing the relief sought.

To that end, in reviewing the fairness and reasonableness of a given plan, the Court does not and should not re-

quire perfection[FN7J.

34 Considering that a plan is, first and foremost, a compromise and arrangement reached, between a debtor

company and its creditors, there is, indeed, a heavy onus on parties seeking to upset a plan where the required

majorities have overwhelmingly supported it. From that standpoint, a court should not lightly second-guess the

business decisions reached by the creditors as a body[FN8].

35 In that regard, courts in this country have held that the level of approval by the creditors is a significant

factor in determining whether a CCAA Plan is fair and reasonable[FN9]. Here, the majorities in favour of the

CCAA Plan, both in number and m value, are very high. This indicates a significant and very strong support of
the CCAA Plan by the Affected Unsecured Creditors of Abitibi.
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36 Likewise, in its Fifty-Seventh Report, the Monitor advised the creditors that their approval of the CCAA

Plan would be a reasonable decision. He recommended that they approve the CCAA Plan then. In its Fifty-

Eighth Report, the Monitor reaffirmed its view that the CCAA Plan was fair and reasonable. The recommenda-

tion was for the Court to sanction and approve the CCAA Plan.

37 In a matter such as this one, where the Monitor has worked through out the restructuring with profession-

alism, objectivity and competence, such a recommendation carries a lot of weight.

38 The Court considers that the CCAA Plan represents a truly successful compromise and restructuring,

fully in line with the objectives of the CCAA. Despite its weaknesses and maperfections, and notwithstanding the

huge sacrifices and losses it imposes upon numerous stakeholders, the CCAA Plan remains a practical, reason-

able and responsible solution to Abitibi's insolvency.

39 Its implementation will preserve significant social and economic benefits to thc Canadian economy, in-

cluding enabling about 11,900 employees (as of March 31, 2010) to retain their employment, and allowing hun-

dreds of municipalities, suppliers and contractors in several regions of Ontario and Quebec to continue deriving

benefits from a stronger and more competitive important player in the forest products industry.

40 In addition, the business of Abitibi will continue to operate, pension plans will not bc terminated, and the

Affected Unsecured Creditors will receive distributions (including payment in full to small creditors).

41 Moreover, simply no alternative to the CCAA Plan has been offered to the creditors of Abitibi. To thc

contrary, it appears obvious that in the cvcnt the Courtdoes not sanction thc CCAA Plan, the considerable ad-

vantages that it creates will be most likely lost, such that Abitibi may well be placed into bankruptcy.

42 If that were to be the case, no one seriously disputes that most of thc creditors would end up being in a

morc disadvantageous position than with the approval of the CCAA Plan. As outlined m the Monitor's 57th Re-

port, the alternative scenario, a liquidation of Abitibi's business, will not prove to be as advantageous for its

creditors, let alone its stakeholders as a whole.

43 All in all, the economic and business interests of those directly concerned with the end result have

spoken vigorously pursuant to a well-conducted democratic process, This is certainly not a case where the Court

should override thc express and strong wishes of the debtor company and its creditors and the Monitor's object-

ive analysis that supports it.

44 Bearing these comments in mind, the Court notes as well that none of the objections raised support the

conclusion that the CCAA Plan is unfair or unreasonable.

2. The BCFC iYoteholders'bjections

45 In the cnd, only Aurelius Capital Management LP and Contraraan Capital Management LLC (the "Note-

hoidevs") oppose the sanction of the CCAA Plan[FN I 0].

46 These Noteholders, through their managed funds entities, hold about one-third of some six hundred mil-

lion US dollars of Unsecured Notes issued by Bowatcr Canada Finance Company ("BCFC")and which are guar-

anteed by Bowatcr Incorporated. These notes are BCFC's only material liabilities.

47 BCFC was a Petitioner under the CCAA proceedings and a Debtor in the parallel proceedings under
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Chapter 11 of the U.S. Bankruptcy Code. However, its creditors voted to reject the CCAA Plan: while 76.8% of
the Class of Affected Unsecured Creditors of BCFC approved the CCAA Plan in number, only 48% thereof
voted in favour in dollar value. The required majorities of the CCAA were therefore not mct.

48 As a result of this no vote occurrence, the Affected Unsecured Creditors of BCFC, including the Note-

holders, arc Unaffected Creditors under the CCAA Plan: they will not receive the distribution contemplated by
the plan. As for BCFC itself, this outcome entails that it is not an "Applicant" for the purpose of this Sanction
Order.

49 Still, thc terms of the CCAA Plan specifically provide for the compromise and release of any claims

BCFC may have against the other Petitioners pursuant, for instance, to any inter company transactions. Simil-

arly, the CCAA Plan specifies that BCFC's equity mterests in any other Petitioner can be exchanged, cancelled,
redeemed or otherwise dealt with for nil consideration.

50 In their objections to the sanction of the CCAA Plan, thc Noteholders raise, in essence, three arguments:

(a) They maintain that BCFC did not have an opportunity to vote on the CCAA Plan and that no process
has been established to provide for BCFC to receive dtstnbution as a creditor of thc other Petitioners;

(b) They criticize the overly broad and inappropriate character of the release provisions of the CCAA

P lail,

(c) They contend that thc NAFTA Settlement Funds have not been appropnatcly allocated.

51 With respect, thc Court considers that thcsc oblections are ill founded.

52 First, given the vote by the creditors of BCFC that rejected the CCAA Plan and its specific terms in the

event of such a situation, the initial ground of contestation is moot for all intents and purposes,

53 In addition, pursuant to a hearing held on September 16 and 17, 2010, on an Abitibi's Motion for Advice

and Directions, Mayrand J. already concluded that BCFC had simply no claims against the other Petitioners,
save with respect to the Contribution Claim referred to in that motion and that is not affected by the CCAA Plan

in any event.

54 Thcrc is no need to now review or reconsider this issue that has been heard, argued and dccidcd, mostly

in a context where the Noteholders had ample opportunity to then present fully their arguments.

55 In her reasons for judgment filed earlier today in the Court record, Mayrand J. notably ruled that the al-

leged Inter Company Claims of BCFC had no merit pursuant to a detailed analysis of what took place.

th
56 For one, the Monitor, in its Amended 49 Report, had made a thorough review of the transactions at is-

sue and concluded that they did not appear to give rise to any inter company debt owing to BCFC.

57 On top of that, Mayrand J. noted as well that the Independent Advisors, who were appointed in the

Chapter 11 U.S. Proceedings to investigate the Inter Company Transactions that were the subject of the Inter
th

Company Claims, had completed their report in this regard. As explained in its 58 Report, the Monitor under-

stands that they werc of thc view that BCFC had no other claims to file against any other Petitioner In her reas-
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ons, Mayrand J, concluded that this was the only reasonable inference to draw from the evidence she heard.

58 As highlighted by Mayrand J. in these reasons, despite having received this report of the Independent

Advisors, the Noteholders have not agreed to release its content. Conversely, they have not invoked any of its

findings in support of their position either.

59 That is not all. In her reasons for judgment, Mayrand J. indicated that a detailed presentation of the Inde-

pendent Advisors report was made to BCFC's Board of Directors on September 7, 2010 This notwithstanding,

BCFC elected not to do anything in that regard since then.

60 As a matter of fact, at no point in time did BCFC ever file, in the context of the current CCAA Proceed-

ings, any claim against any other Petitioner. None of its creditors, including the Noteholders, have either purpor-

ted to do so for and/or on behalf of BCFC. This is quite telling. After all, the transactions at issue date back

many years and this restructuring process has been going on for close to eighteen months.

61 To sum up, short of making allegations that no facts or analysis appear to support or claiming an insuffi-

ciency of process because the independent and objective ones followed so far did not lead to the result they

wanted, the Notcholders simply have nothing of substance to put forward.

62 Contrary to what they contend, there is no need for yet again another additional process to deal with this

question, 1o so conclude would be tantamount to allowing the Noteholders to take hostage the CCAA restructur-

ing process and derail Abitibi's emergence for no valid reason

63 The other argument of thc Noteholders to the effect that BCFC would have had a claim as the holder of

preferred shares of BCHI leads to similar comments. It is, again, hardly supported by anything. In any event, as-

suming the restructuring transactions contemplated under the CCAA Plan entail their cancellation for nil consid-

eration, which is apparently not necessarily the case for the time being, there would be nothing unusual in hav-

ing the equity holders of insolvent companies not receive anything in a compromise and plan of arrangement ap-

proved in a CCAA restructuring process.

64 In such a context, the Court disagrees with the Noteholders'ssertion that BCFC did not have an oppor-

tunity to vote on the CCAA Plan or that no process was established to provide the latter to receive distribution as

a potential creditor of the other Petitioners.

65 To argue that the CCAA Plan is not fair and reasonable on the basis of these alleged claims of BCFC

against the other Petitioners has no support based on the relevant facts and Mayrand J.'s analysis of that specific

point.

66 Second, given these findings, the issue of the breadth and appropriateness of the releases provided under

the CCRC Plan simply does not concern the Noteholders.

67 As stated by Abitibi's Counsel at hearing, BCFC is neither an "Applicant" under the terms of the releases

of the CCAA Plan nor pursuant to the Sanction Order. As such, BCFC does not give or get releases as a result of

the Sanction Order The CCAA Plan docs not release BCFC nor its directors or officers acting as such

68 As it is not included as an "Applicant", there is no need to provide any type of convoluted "carve-out"

provision as the Noteholders requested. As properly suggested by Abitibi, it will rather suffice to include a mere

clarification at paragraph 15 of the Sanction Order to reaffirm that in the context of the releases and the Sanction
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Order, "Applicant" does not include BCFC.

69 As for the Notcholders themselves, they are Unaffected Creditors under the CCAA Plan as a result of the

no vote of their Class.

70 In essence, the main concern of the Notcholdcrs as to the scope of the releases contemplated by the

CCAA Plan and the Sanction Order is a mere issue of clarity. In thc Court's opinion, this is sufficiently dealt

with by the addition made to the wording of paragraph 15 of the Sanction Order.

71 Besides that, as explained earlier, any complaint by the Noteholders that the alleged inter company

claims of BCFC are improperly compromised by the CCAA Plan has no merit. If their true objective is to indir-

ectly protect their contentions to that end by challenging thc wording of the releases, it is unjustified and without

basis. The Court already said so.

72 Save for these arguments raised by the Noteholdcrs that thc Court rejects, it is worth noting that none of
the stakeholdcrs of Abitibi object to thc scope of the releases of the CCAA Plan or their appropriateness given

thc global compromise reached through the debt to equity swap and the reorganization contemplated by the plan.

73 The CCAzI permits thc inclusion of releases (even ones involving third parties) in a plan of compromise

or arrangement. when there is a reasonable connection between the claims being released and compromised and

the restructuring achieved by the plan Amongst others, the broad nature of'hc terms "compiomisc or arrange-

ment", the binding nature of a plan that has received creditors'pproval, and thc principles that parties should bc

able to put in a plan what could lawfully be incorporated into any othei contract support thc authority of the

Court to approve these kind of rclcascs[FN1 I J In accordance with these pnnciples, thc Quebec Superior Court

has, in the past, sanctioned plans that included rclcascs of parties making significant. contribution to a restructur-

ing[FN12)

74 The additional argument raised by thc Notcholders with respect to the difference between the releases

that could bc approved by this Court as compared to those that the U.S. Bankruptcy Court may issue in respect

of the Chapter 11 Plan is not convincing.

75 The fact that under the Chapter 11 Plan, creditors may elect not to provide releases to directors and of-

ficers of applicable entities does not render similar kind of releases granted under the CCAA Plan invalid or im-

proper. That the result may be different in a jurisdiction as opposed to thc other does not make the CCAA Plan

unfair and unreasonable simply for that reason.

76 Third, the last objection of the Noteholders to the effect that the NAFTA Settlemcnt Funds have not been

properly allocated is simply a red herring. It is aimed at provoking a useless debate with respect to which the

Noteholders have, in essence, no standing.

77 The Monitor testified that the NAFTA Scttlcment has no impact whatsoever upon BCFC. If it is at all

relevant, all the assets involved in this settlement belonged to another of the Petitioners, ACCC, with respect to

whom the Noteholders are not a creditor.

78 In addition, this apparent contestation of the allocation of the NAFTA Settlement Funds is a collateral at-

tack on the Order granted by this Court on September I, 2010, which approved the settlement of Abitibi's NAF-

TA claims against the Government of Canada, as well as the related payment to be made to the reorganised suc-
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cessor Canadian operating entity upon emergence. No one has appealed this NAFTA Settlement Order.

79 That said, in their oral argument, the Noteholders have finally argued that the Court should lift the Stay

of Proceedings Order inasmuch as BCFC was concerned. The last extension of the Stay was granted on Septem-

ber 1, 2010, without objection; it expires on September 30, 2010. It is clear from the wording of this Sanction

Order that any extension beyond September 30, 2010 will not apply to BCFC.

80 The Court considers this request made verbally by thc Noteholders as unfounded.

81 No written motion was ever served in that regard to start with. In addition, the Stay remains in effect

against BCFC up until September 30, 2010, that is, for about a week or so. The explanations offered by Abitibi's

Counsel to leave it as such for the time being are reasonable under the circumstances. It appears proper to allow

a few days to the interested parties to ascertain the impact, if any, of the Stay not being applicable anymore to

BCFC, if alone to ascertain how this impacts upon the various charges created by the Initial Order and sub-

sequent Orders issued by the Court during the course of these proceedings.

82 There is no support for thc concern of the Noteholders as to an ulterior motive of Abitibi for maintaining

in place this Stay of Proceedings against BCFC up until September 30, 2010.

83 All things considered, in thc Court's opinion, it would be quite unfair and unreasonable to deny the sanc-

tion of the CCAA Plan for the benefit of all the stakeholders involved on thc basis of thc arguments raised by the

Noteholders.

84 Their objections either reargue issues that have been heard, considered and decided, complain of a lack a

clarity of the scope of releases that the addition of a fcw woids to the Sanction Order properly addresses, or

voice qucnes about the allocation of important funds to the Abitibi's emergence from the CCAA that simply do

not concern the entities of which the Noteholdcrs are allegedly creditors, be it in Canada or in the U S.

85 When one remains mindful of the relative degrees of pre~udice that would flow from granting or refusing

the relief sought, it is obvious that the scales heavily tilt m favour of grantmg the Sanction Order sought.

3. The Contestations of the Provinces of Ontario and British Columbia

86 Following negotiations that the Provinces involved and Abitibi pursued, with the assistance of the Mon-

itor, up to the very last minute, the interested parties have agreed upon a "carve-out" wording that is satisfactory

to every one with respect to some potential environmental liabilities of Abitibi in the event future circumstances

trigger a concrete dispute in that regard.

87 In the Court's view, this is, by far, the most preferred solution to adopt with respect to the disagreement

that exists on their respective position as to potential proceedings that may arise in the future under environ-

mental legislation. This approach facilitates the approval of the CCAA Plan and the successful restructuring of
Abitibi, without affecting the right of any affected party in this respect.

88 The "carve-out" provisions agreed upon will be included in the Sanction Order,

4. The Contestation of NPovver Cogen Limited

89 By its Contestation, NPower Cogen Limited sought to preserve its rights with respect to what it called
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the "Cogen Motion", namely a "motion to be brought by Cogen before this Honourable Court to have various

claims heard" (para. 24(b) and 43 of NPower Cogen Limited Contestation).

90 Here again, Abitibi and NPower Cogen Limited have agreed on an acceptable "carve-out" wording to be

included in the Sanction Order in that regard. As a result, there is no need to discuss the impact of this Contesta-

tion any further.

5. Abitibi 's Reorganization

91 The Motion finally deals with the corporate reorganization of Abitibi and the Sanction Order includes

declarations and orders dealing with it.

92 The test to be applied by the Court in determining whether to approve a reorgamzation under Section 191

of the CBCA is similar to the test applied m deciding whether to sanction a plan of arrangement under the CCAA

, namely: (a) there must be compliance with all statutory requirements; (b) the debtor company must be acting in

good faith; and (c) the capital restructunng must be fair and reasonable[FN13].

93 It is not disputed by anyone that these requirements have been fulfilled here.

6. The ivortling of the Sanction Order

94 In closing, the Court made nunscrous comments to Abitibi's Counsel on thc wording of the Sanction Or-

der initially sought in thc Motion. Thcsc comments have bccn taken into account in the subscqucnt in depth revi-

sions of the Sanction Order that thc Couit is now issuing The Court is satisfied with thc corrections, adjust-

ments and dcletions made to what was onginally iequested

For these Reasons, The Court:

1 GRANTS the Motion.

Defini ti ons

2 DECLARES that any capitalized terms not otherwise defined m this Order shall have the meaning ascribed

thereto in the CCAA Plan[FN14] and the Creditors'eeting Order, as the case may be.

Service and Meeting

3 DECLARES that the notices given of the presentation of the Motion and related Sanction Hearing are

proper and sufficient, and in accordance with the Creditors'eeting Order.

4 DECLARES that there has been proper and sufficient service and notice of the Meetmg Matcnals, includ-

ing the CCAA Plan, the Circular and the Notice to Creditors in connection with the Creditors'eeting, to all Af-

fected Unsecured Creditors, and that the Creditors'eeting was duly convened, held and conducted in conform-

ity with the CCAA, the Creditors'eeting Order and all other applicable orders of the Court.

5 DECLARES that no meetings or votes of (i) holders of Equity Securities and/or (ii) holders of equity se-

curities of ABH are required in connection with the CCAA Plan and its implementation, including the imple-

mentation of the Restructuring Transactions as set out in the Restructuring Transactions Notice dated September

1, 2010, as amended on September 13, 2010.
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CCAA Plan Sanction

6 DECLARES that:

a) the CCAA Plan and its implementation (including the implementation of the Restructuring Transactions)

have been approved by the Required Majorities of Affected Unsecured Creditors in each of the following

classes in conformity with the CCAA ACI Affected Unsecured Creditor Class, the ACCC Affected Unse-

cured Creditor Class, the 15.5% Guarantor Applicant Affected Unsecured Creditor Classes, the Sagucnay

Forest Products Affected Unsecured Creditor Class, the BCFPI Affected Unsecured Creditor Class, the

AbitibiBowater Canada Affected Unsecured Creditor Class, the Bowater Maritimes Affected Unsecured

Creditor Class, the ACNSI Affected Unsecured Creditor Class, the Office Products Affected Unsecured

Creditor Class and the Recycling Affected Unsecured Creditor Class;

b) the CCAA Plan was not approved by the Required Majority of Affected Unsecured Creditors in the BCFC
Affected Unsecured Creditors Class and that the Holders of BCFC Affected Unsecured Claims are therefore

deemed to be Unaffected Creditors holding Excluded Claims against BCFC for the purpose of the CCAA

Plan and this Order, and that BCFC is therefore deemed not to bc an Applicant for the purpose of this Order;

c) thc Court is satisfied that thc Petitioners and thc Partnerships have complied with the provisions of the

CCAA and all the orders made by this Court in the context of these CCAA Proceedings in all respects;

d) thc Court is satisfied that no Petitioner or Partnership has either done or purported to do anything that is

not authonzcd by the CCAA; and

c) the CCAA Plan (and its implementation, including the implementation of the Restructuring Transactions),

is fair and reasonable, and in the best interests of thc Applicants and the Partncrships, the Affected Unse-

cured Creditors, the other stakeholders of the Applicants and all other Persons stipulated in the CCAA Plan.

7 ORDERS that the CCAA Plan and its miplementation, including the implementation of the Restructuring

Transactions, are sanctioned and approved pursuant to Section 6 of the CCAA and Section 191 of the CBCA,

and, as at the Implementation Date, will be effective and will enure to the benefit of and be binding upon the

Applicants, the Partnerships, the Reorganized Debtors, the Affected Unsecured Creditors, the other stakeholders

of the Applicants and all other Persons stipulated in the CCAA Plan.

CCAA Plan Implementation

8 DECLARES that the Applicants, the Partnerships, the Reorganized Debtors and the Monitor, as the case

may be, are authorized and directed to take all steps and actions necessary or appropriate, as determined by the

Applicants, the Partnerships and the Reorganized Debtors in accordance with and subject to the terms of the

CCAA Plan, to implement and effect the CCAA Plan, including the Restructuring Transactions, in the manner

and the sequence as set forth in thc CCAA Plan, the Restructuring Transactions Notice and this Order, and such

steps and actions arc hereby approved

9 AUTHORIZES the Applicants, the Partnerships and the Reorganized Debtors to request, if need be, one or

more order(s) from this Court, including CCAA Vesting Order(s), for the transfer and assignment of assets to the

Applicants, the Partnerships, the Reorganized Debtors or other entities referred to in the Restructuring Transac-

tions Notice, free and clear of any financial charges, as necessary or desirable to implement and effect the Re-
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structuring Transactions as set forth in the Restructuring Transactions Notice.

10 DECLARES that, pursuant to Section 191 of the CBCA, the articles of AbitibiBowater Canada will be

amended by new articles of reorganization in the manner and at the time set forth in thc Restructuring Transac-

tions Notice.

11 DECLARES that all Applicants and Partnerships to be dissolved pursuant to the Restructuring Transac-

tions shall be deemed dissolved for all purposes without the necessity for any other or further action by or on be-

half of any Person, including the Applicants or the Partnerships or their respective securityholders, directors, of-

ficers, managers or partners or for any payments to be made in connection therewith, provided, however, that the

Applicants, the Partnerships and the Reorganized Debtors shall cause to be filed with the appropriate Govern-

mental Entities articles, agreements or other documents of dissolution for the dissolved Applicants or Partncr-

ships to the extent required by applicable Law.

12 DECLARES that, subject to the performance by thc Applicants and the Partncrships of their obligations

under the CCAA Plan, and in accordance with Section 8.1 of the CCAA Plan, all contracts, leases, Timber Supply

and Forest Management Agreements ("TSFMA") and outstanding and unused volumes of cutting rights

(backlog) thereundci, joint venture agrcenients, agreements and other arrangements to which the Applicants or

the Partnerships are a party and that have not been terminated including as part of the Restructuring Transactions

or repudiated in accordance with the terms of the Initial Order will be and remain in full force and eff'cct, un-

aliaended, as at the Implementation Date, and no Person who is a party to any such contract, lease, agrccmcnt or

other arrangemcnt may accelerate, termmate, rescind, refuse to perform or otherwise repudiate its obligations

thereunder, or enforce or cxcrcisc any right (including any right of dilution or other remedy) or make any de-

mand under or in respect of any such contract, lease, agreement or other arrangcmcnt and no auto111atic telliilila-

tion will have any validity or effect by reason of:

a) any event that occurred on or prior to the Implementation Date and is not continuing that would have en-

titled such Person to enforce those rights or remedies (including defaults, events of default, or termination

events anstng as a result of thc insolvency of the Apphcants and the Partnerships);

b) the insolvency of the Applicants, the Partnerships or any affiliate thereof or the fact that the Apphcants,

the Partnerships or any affiliate thereof sought or obtained relief under the CCAA, the CBCA or the Bank-

ruptcy Code or any other applicable legislation;

c) any of the terms of the CCAA Plan, the U.S. Plan or any action contemplated therem, including the Re-

structuring Transactions Notice;

d) any settlements, compromises or arrangements effected pursuant to the CCAA Plan or the U.S. Plan or

any action taken or transaction effected pursuant to the CCAA Plan or the U S. Plan; or

e) any change in thc control, transfer of equity interest or transfer of assets of thc Applicants, the Partner-

ships, thc joint ventures, or any affiliate thereof, or of any entity in which any of the Applicants or the Part-

nerships held an equity mterest arising from the implementation of the CCAA Plan (including the Restruc-

turing Transactions Notice) or the U.S. Plan, or the transfer of any asset as part of or in connection with the

Restructuring Transactions Notice.

13 DECLARES that any consent or authorization required from a third party, including any Governmental
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Entity, under any such contracts, leases, TSFMAs and outstanding and unused volumes of cutting rights

(backlog) thereunder, joint venture agreements, agreements or other arrangements in respect of any change of
control, transfer of equity interest, transfer of assets or transfer of any asset as part of or in connection with the

Restructuring Transactions Notice be deemed satisfied or obtained, as applicable.

14 DECLARES that the determination of Proven Claims in accordance with the Claims Procedure Orders,

the Cross-border Claims Protocol, the Cross-border Voting Protocol and the Creditors'eeting Order shall be

final and bmding on the Applicants, the Partnerships, the Reorganized Debtors and all Affected Unsecured

Creditors.

Releases and Discharges

15 CONFIRMS the releases contemplated by Section 6.10 of the CCAA Plan and DECLARES that the said

releases constitute good faith compromises and settlements of the matters covered thereby, and that such com-

promises and settlements are in the best interests of the Applicants and its stakeholders, are fair, equitable, and

are integral elements of the restructuring and resolution of these proceedings in accordance with the CCAA Plan,

it being understood that I'r the purpose of these releases and/or this Order, the terms "Applicants" or "Applic-

ant" are not meant to include Bowater Canada Finance Corporation ("BCFC").

16 ORDERS that, upon payment in full in cash of all BI DIP Claims and ULC DIP Claim in accordance

with the CCAA Plan, the Bl DIP Lenders and the BI DIP Agent or ULC, as thc case may be, shall at thc request

of thc Applicants, the Partncrships or the Reorganized Debtors, without delay, execute and deliver to the Applic-

ants, the Partnerships or thc Reorganized Debtors such releases, discharges, authorizations and directions, in-

struments, notices and other documents as the Applicants, the Partncrships or the Reorganized Debtors may

reasonably request for the purpose of evidencing and/or registering the release and discharge of any and all Fin-

ancial Charges with respect to the BI DIP Claims or the ULC DIP Claim, as the case may be, the whole at thc

expense of the Applicants, the Partnerships or the Reorganized Debtors.

17 ORDERS that, upon payment in full in cash of their Secured Claims in accordance with the CCAA Plan,

the ACCC Administrative Agent, the ACCC Term Lenders, the BCFPI Administrative Agent, the BCFPI
Lenders, the Canadian Secured Notes Indcnturc Trustee and any Holders of a Secured Clams, as the case may

be, shall at the request of the Applicants, the Partnerships or the Reorganized Debtors, without delay, execute

and deliver to the Applicants, the Partnerships or the Reorganized Debtors such releases, discharges, authoriza-

tions and directions, instruments, notices and other documents as the Applicants, the Partnerships or the Reor-

ganized Debtors may reasonably request for the purpose of evidencing and/or registering the release and dis-

charge of any and all Financial Charges with respect to the ACCC Term Loan Claim, BCFPI Secured Bank

Claim, Canadian Secured Notes Claim or any other Secured Claim, as the case may be, the whole at thc expense

of the Applicants, the Partnerships or the Reorganized Debtors.

For the purposes of the present paragraph [17], in the event of any dispute as to the amount of any Secured

Claim, the Applicants, Partnerships or Reorganized Debtors, as the case may be, shall be permitted to pay to the

Monitor the full amount in dispute (as specified by the affected Secured Creditor or by this Court upon summary

application) and, upon payment of thc amount not in dispute, receive the releases, discharges, authorizations,

directions, instruments notices or other documents as provided for therein. Any amount paid to the Monitor in

accordance with this paragraph shall be held in trust by the Monitor for the holder of the Secured Claim and the

payer as their interests shall be determined by agreement between the parties or, failing agreement, as directed
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by this Court after summary application.

18 PRECLUDES the prosecution against the Applicants, the Partnerships or the Reorganized Debtors,

whether directly, denvatively or otherwise, of any claim, obligation, suit, judgment, damage, demand, debt,

right, cause of action, liability or interest rclcascd, discharged or terminated pursuant to the CCAA Plan.

Accounts ivith Financial Institutions

19 ORDERS that any and all financial institutions (the "Financial Institutions" ) with which the Applicants,

the Partnerships and the Reorgamzed Debtors have or will have accounts (the "Accounts" ) shall process and/or

facilitate the transfer of, or changes to, such Accounts in order to implement the CCAA Plan and the transactions

contemplated thereby, including the Restructuring Transactions.

20 ORDERS that Mr. Allen Dea, Vice-President and Treasurer of ABH, or any other officer or director of
the Reorganized Debtors, is empowered to take all required acts with any of the Financial Institutions to affect

the transfer of, or changes to, the Accounts in order to facilitate the implementation of the CCAA Plan and the

transactions contemplated thereby, including thc Restructuring Transactions.

Effect of failure to implement CCAA Plan

21 ORDERS that, in the event that the Implementation Date docs not occur, Affected Unsecured Cicditors

shall not be bound to the valuation, settlement or compromise of their Affected Claims at the amount of their

Proven Claims in accordance with the CCAA Plan, thc Claims Procedure Orders or the Creditors'eeting Order.

For greater certainty, nothing in the CCAA Plan, thc Claims Procedure Orders, the Creditors'ccting Order or

in any settlement, compromise, agrecmcnt, document or instrument 111ade or entered into in connection therewith

or in contemplation thereof shall, in any way, prc)udice, quantify, adjudicate, modify, rclcase, waive or other-

wise affect the validity, enforceability or quantum of any Claim against the Applicants or the Partnerships, in-

cluding in the CCAA Proceedings or any other proceeding or process, in the event that thc Implementation Date

does not occur.

Charges createdin the CCAA Proceedings

22 ORDERS that, upon the Implementation Date, all CCAA Charges against thc Applicants and the Partner-

ships or their property created by the CCAA Initial Order or any subsequent orders shall be determined, dis-

charged and released, provided that the BI DIP Lenders Charge shall be cancelled on the condition that the BI
DIP Claims are paid in full on thc Implementation Date.

Fees and Disbursements

23 ORDERS and DECLARES that, on and after the Implementation Date, the obligation to pay the reason-

able fees and disbursements of the Monitor, counsel to the Monitor and counsel to the Applicants and the Part-

nerships, in each case at their standard rates and charges and including any amounts outstanding as of the Imple-

mentation Date, in respect of the CCAA Plan, including the implementation of the Restructunng Transactions,

shall become obligations of Reorgamzed ABH.

Emit Financing

24 ORDERS that the Applicants are authorized and empowered to execute, deliver and perform any credit
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agreements, instruments of indebtedness, guarantees, security documents, deeds, and other documents, as may
be required in connection with the Exit Facditics.

Stay Extension

25 EXTENDS the Stay Period in respect of the Applicantsuntil thc Implementation Date.

26 DECLARES that all orders made in the CCAA Proceedings shall continue in full force and effect in ac-
cordance with their respective terms, except to the extent that such Orders are varied by, or inconsistent with,
this Order, the Creditors'eeting Order, or any further Order of this Court.

Monitor and Chief Restructuring Officer

27 DECLARES that the protections afforded to Ernst 2 Young Inc., as Monitor and as officer of this Court,
and to the Chief Restructuring Officer pursuant to the terms of the Initial Order and the other Orders made in the

CCAA Proceedings, shall not expire or terminate on the Implementation Date and, subject to the terms hereof,
shall remain effective and in full force and effect.

28 ORDERS and DECLARES that any distributions under the CCAA Plan and this Order shall not constitute
a "distribution" and the Monitor shall not constitute a "legal representative" or "rcprcsentative" of the Applicants
for the purposes of section 159 of the Income Tax Act (Canada), section 270 of the Excise Tax Act (Canada),
section 14 of thc Act Respecting the Ministere du Revcnu (Quebec), section 107 of the Corporations Tax Act
(Ontaiio), section 22 of the Retail Sales Tax Act (Ontario), section 117 of thc Taxation Act, 2007 (Ontario) or
any other similar fcdcral, provincial or territorial tax legislation (collectively the "Tax Statutes" ) given that the
Monitor is only a Disbursing Agent under the CCAA Plan, and the Monitor in makmg such payments is not "dis-
tributing", nor shall be considered to "distribute" nor to have "distributed", such funds for the purpose of the Tax
Statutes, and thc Monitor shall not incur any liability under the Tax Statutes in respect of it making any pay-
ments ordered or permitted hereunder, and is hereby forever released, remiscd and discharged from any claiilis

against it under or pursuant to the Tax Statutes or otherwise at law, arising in respect of payments made under

the CCAA Plan and this Order and any claims of this nature are hereby forever barred.

29 ORDERS and DECLARES that the Disbursing Agent, the Applicants and the Reorganized Debtors, as ne-

cessary, are authorized to take any and all actions as may be necessary or appropriate to comply with applicable
Tax withholding and reporting requirements, including withholding a number of shares of New ABH Common
Stock equal in value to the amount required to comply with such withholding requirements from thc shares of
New ABH Common Stock to be distributed to current or former employees and making the necessary arrange-
ments for the sale of such shares on the TSX or the New York Stock Exchange on behalf of the current or
former employees to satisfy such withholding requirements. All amounts withheld on account of Taxes shall be
treated for all purposes as having been paid to the Affected Unsecured Creditor in respect of which such with-

holding was made, provided such withheld amounts are remitted to the appropriate Governmental Entity.

Claims Officers

30 DECLARES that, in accordance with paragraph [25j hereof, any claims officer appointed in accordance
with the Claims Procedure Orders shall continue to have the authority conferred upon, and to thc benefit from all

protections afforded to, claims officers pursuant to Orders in the CCAA Proceedings.
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General

31 ORDERS that, notwithstanding any other provision in this Order, the CCAA Plan or these CCAA Pro-

ceedings, thc rights of the public authorities of British Columbia, Ontario or New Brunswick to take the position

in or with respect to any future proceedings under environmental legislation that this or any other Order does not

affect such proceedings by reason that such proceedings are not in relation to a claim within the meaning of the

CCAA or are otherwise beyond the )urisdiction of Parliament or a court under the CCAA to affect in any way is

fully reserved, as is reserved the right of any affected party to take any position to the contrary.

32 DECLARES that nothing in this Order or thc CCAA Plan shall preclude NPowcr Cogen Limited

("Cogcn") from bnngtng a motion for, or this Court from granting, the relief sought in respect of thc facts and

issues set out in the Claims Submission of Cogen dated August 10, 2010 (the "Claim Submission" ), and the

Reply Submission of Cogen dated August 24, 2010, provided that such relief shall bc limited to the following:

a) a declaration that Cogen's claim against Abitibi Consolidated Inc. ("Abitibi") and its officers and direct-

ors, arising from the supply of electricity and steam to Bridgewater Paper Company Limited between

November 1, 2009 and February 2, 2010 in thc amount of f9,447,548 plus interest accruing at the rate of

3% Per annuni from February 2, 2010 onwards (thc "Claim Amount" ) is (i) unaffected by thc CCAA Plan or

Sanction Order, (ii) is an Excluded Claim; or (iii) is a Secured Claim; (iv) is a D&O Claim; or (v) is a liabil-

ity of Abitibi under its Guarantcc,

b) an Oider directing Abitibi and its Directors and Of1'iccrs to pay thc Claim Amount to Cogcn forthwith, or

c) in the alternative to (b), an order granting leave, if leave be required, to commence proceedings for the

payment of the Claim Amount under s. 241 of the CBCA and otherwise against Abitibi and its directors and

officers in respect of same.

33 DECLARES that any of thc Applicants, the Partnerships, the Reorganized Debtors or the Monitor may,

from time to time, apply to this Court for directions concerning the exercise of their respective powers, duties

and rights hereunder or in respect of the proper execution of the Order on notice to the Service List.

34 DECLARES that this Order shall have full force and effect in all provinces and territories in Canada.

35 REQUESTS the aid and recognition of any Court or administrative body in any Province of Canada and

any Canadian federal court or administrative body and any federal or state court or administrative body in the

United States of America and any court or administrative body elsewhere, to act m aid of and to be complement-

ary to this Court in carrying out the terms of the Order, including the registration of this Order in any office of

public record by any such court or administrative body or by any Person affected by the Order.

Provisional Execaii on

36 ORDERS the provisional execution of this Order notwithstandmg any appeal and without the necessity of
furnishing any security;

37 5'ITHOUT COSTS.

Schedule "A"—Abitibi Petitioners
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1. ABITIBI-CONSOLIDA TED INC.

2. ABITIBI-CONSOLIDATED COMPANY OF CANADA

3. 3224112 NOVA SCOTIA LIMITED

4. MARKETING DONOHUE INC.

5. ABITIBI-CONSOLIDA TED CANADIAN OFFICE PROD UCTS HOLDINGS INC.

6. 3834328 CANADA INC.

7. 6169678 CANADA INC.

8 4042140 CANADA INC.

9, DONOHUE RECYCLING INC.

10 1508756 ONTARIO INC.

11.3217925 NOVA SCOTIA COMPANY

12. LA TUQUE FOREST PRODUCTS INC

13. ABITIBI-CONSOLIDATED NOVA SCOTIA INCORPORA7ED

14. SA G UFNA Y FOREST PRODUCTS INC

15. TERRA NOVA EXPLORATIONS LTD.

16. THL JONQUIEREPULP COMPANY

17 THE INTERNATIONAL BRIDGE AND TERMINAL COMPANY

18. SCRAMBLE MINING LTD.

19. 9150-3383 QULBEC INC.

20. ABITIBI-CONSOLIDA TED (U K) INC.

Schedule "B"—Bowater Petitioners

1. BOWA TER CANADIAN HOLDPNGS INC.

2. BOWA TER CANADA FINANCE CORPORATION

3 BOWA TER CANADIAN LIMITED

4. 3231378 NOVA SCOTIA COMPANY

5. ABITIBIBOWA TER CANADA INC
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6. BOWA TER CANADA TREASURY CORPORATION

7. BOWA TER CANADIAN FOREST PRODUCTS INC.

8. BOWATER SHELBURNE CORPORATION

9. BOWATER LAHAVE CORPORATION

10. ST-MA URICE RIVER DRIVE COMPANY LIMITED

11.BOWA TER TREATED WOOD INC.

12. CANOE'L HARDBOARD INC.

13. 9068-9050 QUEBEC INC,

14. ALLIANCE FOREST PRODUCTS (200I) INC.

15. BO WA TER BELLEDUNE SA WMILL INC.

16. BOWA TER MARITIMES INC,

17. BOWA TER MITIS INC.

18. BOWA TER GUL'RLTTE INC

19, BOWATLR COUTURIER INC.

Schedule "C"—18.6 CCAA Petitioners

l. ABITIBIBOWA TER INC.

2. ABITIBIBOWA TER US HOLDING I CORP.

3. BOWA TER VENTURES INC,

4. BOWA TER INCORPORA TED

5. BOWATER NUWAYINC.

6, BOWA TER NUWA Y MID-STATES INC.

7. CATAWBA PROPERTYHOLDINGS LLC

8. BOWA TER FINANCE COMPANY INC.

9. BOWA TER SOUTH AMERICAN HOLDINGS INCORPORA TED

10. BOWA TLR AMERICA INC.

11.LAKE SUPERIOR FOREST PRODUCTS INC.
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12. BOWA TER NEWSPRINT SOUTH LLC

13. BOWA TER NEWSPRINT SOUTH OPERA TIONS LLC

14. BOWA TER FINANCE II, LLC

15. BOWA TER ALABAMA LLC

16. COOSA PINES GOLF CLUB HOLDINGS LLC

Motion granted.

FN1 Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36.

FN2 Sce Monitor's Fifty-Seventh Report dated September 7, 2010, and Monitor's Fifty-Ninth Report dated

September 17, 2010.

I"'N3 This Plan of Reorganisation and Compromise (as modified, amended or supplemented by CCAA Plan Sup-

plements 3.2, 6,1(a)(i) (as amended on September 13, 2010) and 6 1(a)(ii) dated September 1, 2010, CCAA Plan

Supplements 6.8(a), 6 8(b) (as amended on September 13, 2010), 6 8(d), 6.9(1) and 6 9(2) dated September 3,

2010, and the First Plan Amcndmcnt dated September 10, 2010, and as may be further modified, amended, or

supplemented in accordance with the terms of such Plan of Reorganization and Compromise) (collectively, the "

CCAA Plan" ) is included as Schedules E and F to thc Supplemental 59th Rcport of the Monitor dated September

21, 2010,

FN4 Motion for an Order Sanctioning the Plan of Reorganization and Compromise and Other Relief (the "Mo-

tion"), pursuant to Sections 6, 9 and 10 of the CCAA and Section 191 of the Canada Business Corporations Act,

R.S.C. 1985, c. C-44 (the "CBCA").

FN5 Boutiques San Francisco Inc. (Arrangement relatif aux), SOQUIJ AZ-50263185, B.E.2004BE-775 (S.C );
Cable Satisfaction International Ine v. Richter d'c Assoeies ine,, J.L'. 2004-907 (Que. S.C.) [2004 CarswellQuc

810 (Que. S.C.)],

FN6 See Monitor's Fifty-Eight Report dated September 16, 2010.

FN7 T. Eaton Co,, Re (1999), 15 C.B.R, (4th) 311 (Ont. S.C.J. [Commercial List]); Samtni Atlas Ine. (Re)

(1998), 3 C.B.R. (4th) 171 (Ont. Gen Div. [Commercial List]); PSINET I.td, Re (Ont. S.C.J. [Commercial

List]).

FN8 Uniforet ine., Re (Que. S.C.) [2003 CarswellQuc 3404 (Que. S.C.)],TQS inc., Re, 2008 QCCS 2448 (Que

S.C.),B.E, 2008BE-834; PSINET Ltd., Re (Ont. S.C.J. [Commercial List]); Olympia ck York Developments Ltd.

(Re) (1993), 12 O.R. (3d) 500 (Ont. Gen. Div.).

FN9 Olympia d'c York Developments Ltd, (Re) (1993), 12 O,R. (3d) 500 (Ont, Gen, Div.); Bautiques San Fran-

cisco tnc (Arrangement relattf aux), SOQUIJ AZ-50263185, B.E. 2004BE-775; PSINET Ltd., Re (Ont. S C.J.
[Commercial List]); Northland Properties Ltd., Re (1988), 73 C.B.R.(N,S.) 175 (B.C.S.C.), affirmed 73 C B.R.
(N.S ) 195 (B.C.C.A.).
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FN10 The Indenture Trustee acting under the Unsecured Notes supports the Noteholders in their obJections.

FNI I See, in this respect, ATB Financial v. Metcalfe d'c Mansfield Alternative Investments II Corp., 2008 ONCA

587 (Ont. C.A.); Charles-Auguste Fortier inc., Re (2008), J.E. 2009-9, 2008 QCCS 5388 (Que. S.C ); Lly Blooin

inc. c. Banque Nationale du Canada, [2010] R..T.Q. 912 (Que. S.C.).

FN12 Quebecor World Inc. (Arrangement relatif a), S.C. Montreal, N'00-11-032338-085, 2009-06-30, Mon-

geon J.

FN13 Raymor Industries inc. (Proposition de), [2010] R.J.Q. 608, 2010 QCCS 376 (Que. S C.); Quebecor

World Inc. (Arrangement relatif a), S.C. Montreal, N'00-11-032338-085, 2009-06-30, Mongeon J., at para.

7-8; MBI Compiiter Tecliiiology Ciroup Inc,, Re [2005 CarswcllQue 13408 (Que S.C.)], (S.C., 2005-11-14),
SOQUIJ AZ-50380254, 2005 CanLII 54083, Damon Industmes Ltd., Re, 2003 BCSC 375 (13 C S.C. [In Cham-

bers]); Laidlawv, Re (Ont. S C.J.).

FN14 It is understood that for thc purposes of this Sanction Order, thc CCAA Plan is the Plan of Reorganisation

and Compromise (as modified, amended or supplemcntcd by CCAA Plan Supplements 3.2, 6,1(a)(i) (as

amended on September 13, 2010) and 6.1(a)(») dated September I, 2010, CCAA Plan Supplements 6.8(a),
6.8(b) (as amended on September 13, 2010), 6.8(d), 6.9(1) and 6.9(2) dated September 3, 2010, and the First

Plan Amendment dated September 10, 2010, and as may bc further modified, amended, or supplemented in ac-

cordance with the terms of such Plan of Reorganization and Compromise) included as Schedules E and F to the

Supplemental 59 Report of the Monitor dated Septcmbci 21, 2010th

END OF DOCUMENT
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Muscletech Research & Development Inc,, Re

Muscletech Research and Development Inc. ct al

Ontano Superior Court of Justice

Ground J.

Heard: September 29, 2006
Judgment: October 13, 2006

Docket: 06-CL-6241

Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights re-

served

Counsel: Fred Mycrs, David Bish for Applicants, Muscletech Research and Development Inc. et al

Natasha MacParland, Jay Swartz for Monitor, RSM Richter Inc.

Justin Fogarty, Fraser Hughes, Chris Robertson for Ishman, McLaughlin, Jaramillo Claimants

Jeff Carhart for Ad Hoc Tort Claimants Committee

Sara J Erskine for Ward et al

Alan Mark, Suzanne Wood for Iovatc Companies, Paul Gardiner

A. Kauffman for GNC Oldco Inc.

Tony Kurian for HVL Incorporated

Steven Golick for Zurich Insurance Company

Subject: Insolvency, Corporate and Commercial

Bankruptcy and insolvency --- Proposal —Companies'reditors Arrangement Act —Miscellaneous issues

Applicant companies sought relief under Act as means of achieving global resolution of numerous actions

brought against them and third parties in United States —Liability of third parties was linked to that of apphc-
ants —Certain of third parties agreed to provide funding of settlement of actions —Most of plaintiffs settled

claims but claimants in three actions did not —Claimants brought motions for various interim orders —Mo-
tions dismissed —Claimants were not entitled to make collateral attack on claims resolution order —Court had
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jurisdiction to make order affecting claims against third parties —Practicality of plan of compromise depended
on resolution of all claims —Claimants filed proof of claims including their claims against third parties—
Claims were not deemed to be accepted pursuant to claims resolution order —Request for better notices of ob-

jection could be dealt with by claims officer —There was no reason to appoint investigator given thorough and

impartial report already prepared by monitor.

Cases considered by Ground L:

Canadian Airlines Corp., Re (2000), I2000] 10 W.W.R. 269, 20 C.B.R. (4th) I, 84 Alta. L.R. (3d) 9, 9

B.L.R.(3d) 41, 2000 CarswcllAlta 662, 2000 ABQB 442, 265 A.R. 201 (Alta. Q.B.)—considered

Statutes considered:

Bankruptcy Code, 11 U.S.C. 1982

Chapter 15 —referred to

Companies'reditots Arrangement Act, R.S.C. 1985, c. C-36

Generally —re ferred to

MOTIONS by objecting claimants in proceedings under Companies'rcditois Arrangement Act for various in-

tenm orders.

Ground L:

I This is a somewhat unique proceeding under thc Companies'reditors At.rangement Act, R S.C. (1985)
Ch. c.36 as amended ("CCAA"). The Applicants have also commenced ancillary proceedings under Chapter 15

of the U.S. Bankruptcy Code and arc now before the United States District Court for the Southern District of
New York ("U.S. Court" ), All of thc assets of the Applicants have been disposed of and no procccds of such dis-

position remain in the estate. The Applicants no longer carry on business and have no employees. The Applic-

ants sought relief under the CCAA principally as a means of achieving a global resolution of thc large number of
product liability and other lawsuits commenced by numerous claimants against the Applicants and others (the
"Third Parties" ) in the United States. In addition to the Applicants, the Third Parties, which include affiliated
and non-affiliated parties, were named as defendants or otherwise involved in some 33 Product Liability Ac-

tions. Thc liability of the Third Parties in the Product Liability Actions is linked to thc liability of thc Applic-

ants, as the Product Liability Actions relate to products formerly sold by the Applicants.

2 Certain of the Third Parties have agreed to provide funding for scttlcment of the Product Liability Actions

and an ad hoc committee of tort claimants (thc "Committee" ) has been formed to rcprescnt thc Plaintiffs in such

Products Liability Actions (the "Claimants" ). Through its participation in a court-ordered 111ediation (the "Medi-

ation Process" ) that included the Applicants and the Third Parties, the Committee played a fundamental role in

thc settlement of 30 of the 33 Product Liability Actions being the Product Liability Claims of all of those

Product Liability Claimants represented in the Mediation Process by the Committee.

3 The Moving Parties in the motions now before this court, being the Claimants in the three Product Liabil-

ity Actions which have not been settled (the "Objecting Claimants" ), elected not to be represented by the Com-

mittee in the Mediation Process and mediated their cases individually. Such mediations were not successful and
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the Product Liability Actions of the Moving Parties remain unresolved.

4 Pursuant to a Call for a Claims Order issued by this court on March 3, 2006, and approved by the U.S.
court on March 22, 2006, each of the Objecting Claimants filed Proofs of Claim providing details of their claims

against the Applicants and Third Parties. The Call for Claims Order did not contain a process to resolve the

Claims and Product Liability Claims. Accordingly, the Applicants engaged in a process of extensive discussions

and negotiations. With the input of various key players, including the Committee, the Applicants established a

claims resolution process (the "Claims Resolution Process" ). The Committee negotiated numerous protections in

the Claims Resolution Process for the benefit of its members and consented to the Claims Resolution Order is-

sued by this court on August 1, 2006, and approved by the U.S. court on August 11, 2006,

5 The Claims Resolution Order appoints the Honourable Edward Saunders as Claims Officer. The Claims

Resolution Order also sets out the Claims Resolution Process including the delivery of a Notice of Objection to

Claimants for any claims not accepted by the Monitor, the provision for a Notice of Dispute to be delivered by

the Claimants who do not accept the objection of the Monitor, the holding of a hearing by the Claims Officer to

resolve Disputed Claims and an appeal therefrom to this court. The definition of "Product Liability Claims" in

the Claims Resolution Order provides in part:

"Product I.iability Claim" means any right or claim, including any action, proceeding or class action in re-

spect of any such right or claim, other than a Claim, Related Claim or an Excluded Claim, of any Person

which alleges, arises out of or is in any way related to wrongful death or personal inJury (whether physical,
economic, emotional or otherwise), whether or not asserted and however acquired, against any of the Sub-

ject Parties arising from, based on or in connection with the development, advertising and marketing, and

sale of health supplements, weight-loss and sports nutrition or other products by the Applicants of any of
thelli

Nature of the Motions

6 The motions now before this court emanate from Notices of Motion originally returnable August 22, 2006
seeking:

1. An Order providing for joint hearings before Canadian and U.S. Courts and the establishment of a

cross-border insolvency protocol in this CCAA proceeding, to determine the application or conflict of
Canadian and U.S. law in respect of the relief requested herein.

2 An Order amending the June 8, 2006 Claims Resolution Claim to remove any portions that purport to

determine the liabilities of third party non-debtors who have not properly applied for CCAA relief.

3. An Order requiring the Monitor and the Applicants herein,

(a) to provide an investigator, funded by the Claimants (the "Investigator" ), with access to all books
and records relied upon by the Monitor in preparing its Sixth Report, including all documents listed

at Appendix "2" to that report;
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(b) to provide the Investigator with copies of or access to documents relevant to the investigation of

the impugned transactions as the Investigator may request, and

(c) providing that the Investigator shall report back to this Honourable Court as to its findings, and

a Notice of Motion returnable September 29, 2006 seeking.

4. An Order finding that the Notices of Ob)ection sent by the Monitor/Applicants do not properly object

to the Claimants'laims against non-debtor third parties;

5. An Order that the Claimants'roduct Liability Claims against non-debtor third parties are deemed to

be accepted by the Applicants pursuant to paragraph 14 of the Claims Resolution Order;

6. In the alternative, an Order that the Monitor, on behalf of the Applicants, provide further and better

Notices of Objection properly objecting to claims against non-debtor third parties so that the Claimants

may know the case they are to meet and may respond appropriately.

Analysis

7 With respect to the relief sought relating to Claims against Third Parties, the position of the Objecting

Claimants appears to bc that this court lacks jurisdiction to make any order affecting claims against third parties

who are not applicants in a CCAA procccding. I do not agree. In the case at bar, the whole plan of compromise

which is being funded by Third Paitics will not proceed unless the plan provides for a resolution of all cialnis

against the Applicants and Tlurd Parties arising out of "the development, advertising and marketing, and sale of

health supplements, weight loss and sports nutrition or other products by the Applicants or any of them" as part

of a global resolution of the litigation commenced in the United States. In his Endorsement of January 18, 2006,

Farley J. stated:

the Product Liability system vis-a-vis the Non-Applicants appears to be in essence derivative of claims

against the Applicants and it would neither bc logical nor practical/functional to have that Product Liability

litigation not be dealt with on an all encompassing basis.

8 Moreover, it is not uncommon in CCAA proceedings, in the context of a plan of compromise and arrange-

ment, to compromise claims against the Applicants and other parties against whom such claims or related claims

are made. In addition, the Claims Resolution Order, which was not appealed, clearly defines Product Liability

Claims to include claims against Third Parties and all of the Objecting Claimants did file Proofs Of Claim set-

tling out in detail their claims against numerous Third Parties,

9 It is also, in my view, significant that the claims of certain of the Third Parties who are funding the pro-

posed settlement have against the Applicants under various indemmty provisions will be compromised by the ul-

timate Plan to be put forward to this court. That alone, in my view, would be a sufficient basis to include in thc

Plan, the settlement of claims against such Third Parties. The CCAA does not prohibit the inclusion in a Plan of

the settlement of claims against Third Parties. In Canadian Airlines Corp., Re (2000), 20 C.B.R. (4th) 1 (Alta

Q.B.),Paperney J. stated at p. 92;

While it is true that section 5.2 of the CCAA does not authorize a release of claims against third parties oth-

er than directors, it does not prohibit such releases either. The amended terms of the release will not prevent

claims from which the CCAA expressly prohibits release.
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10 I do not regard the motions before this court with respect to claims against Third Parties as being made

pursuant to paragraph 37 of the Claims Resolution Order which provides that a party may move before this court
"to seek advice and directions or such other relief in respect of this Order and the Claims Resolution Process."

The relief sought by the Objecting Creditors with respect to claims against Third Parties is an attack upon the

substance of the Claims Resolution Order and of the whole structure of this CCAA proceeding which is to re-

solve claims against the Applicants and against Third Parties as part of a global settlement of the litigation in the

United States arising out of the distribution and sale of the offending products by the Applicants. What the Ob-

jecting Claimants are, in essence, attempting to do is to vary or set aside the Claims Resolution Order. The

courts have been loathe to vary or set aside an order unless it is established that there was:

(a) fraud in obtaining the order in question;

(b) a fundamental change in circumstances since the granting of the order making the order no longer

appropriate;

(c) an overriding lack of fairness; or

(d) thc discovery of additional cvidcncc bctwecn the original hearing and the time when a review is

sought that was not known at the time of the original hearing and the time when a review is sought that

was not known at the time of the original hearing and that could have lcd to a different result,

None of such circumstances can be cstablishcd in the case at bar.

11 In any cvcnt, it must be remembered that the Claims of the Objecting Claimants are at this stage unli-

quidated contingent claims which may in the course of the hearings by the Claims Officer, or on appeal to this

court, bc found to be without ment or of no or nominal value. It also appears to me that, to challenge the inclu-

sion of a settlement of all or some claims against Third Parties as part of a Plan of compromise and arrangement,

should be dealt with at the sanction hearing when the Plan is brought forward for court approval and that it is

premature to bring a motion before this court at this stage to contest provisions of a Plan not yet fully developed.

12 The Objecting Claimants also seek an order of this court that their claims against Third Parties are

deemed to be accepted pursuant to paragraph 14 of the Claims Resolution Order. Section 14 of the Claims Res-

olution Order provides in part as follows:

This Court Orders that, subject to further order of this Court, in respect of any Claim or Product Liability

Claim set out in a Proof of Claim for which a Notice of Objection has not been sent by the Monitor in ac-
cordance with paragraph 12(b) above on or before 5:00 p.m. (Eastern Standard Tmie) on August 11, 2006,
such Claim or Product Liability Claim is and shall be deemed to be accepted by the Applicants.

13 The submission of the Objecting Claimants appears to be based on the fact that, at least in one case, the

Notice of Objection appears to be an objection solely on behalf of the Applicants in that Exhibit I to the Notice
states "the Applicants hereby object to each and all of the Ishman Plaintiffs'llegations and claims." The Object-
ing Claimants also point out that none of the Notices of Objection provide particulars of the objections to the

Objecting Claimants'irect claims against third parties. I have some difficulty with this submission. The struc-

ture of the Claims Resolution Order is that a claimant files a single Proof of Claim setting out its Claims or
Product Liability Claims and that if the Applicants dispute the validity or quantum of any Claim or Product Li-

ability Claim, they shall instruct the Monitor to send a single Notice of Objection to the Claimant. Paragraph 12
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of the Claims Resolution Order states that the Applicants, with the assistance of the Monitor, may "dispute the

validity and/or quantum or in whole on m part of a Claims or a Product Liability Claim as set out in a Proof of
Claim." The Notices of Objection filed with the court do, in my view, make reference to certain Product Liabil-

ity Claims against Third Parties and, in some cases, in detail. More importantly, the Notices of Objection clearly

state that the Applicants, with the assistance of the Monitor, have reviewed the Proof of Claim and have valued

the amount claimed at zero dollars for voting purposes and zero dollars for distribution purposes. I fail to under-

stand how anyone could read the Notices of Objection as not applying to Product Liability Claims against Third

Parties as set out in the Proof of Claim. The Objecting Claimants must have read the Notices of Ob]ection that

way initially as their Dispute Notices all appear to refer to all claims contained in their Proofs of Claim. Accord-

ingly, I find no basis on which to conclude that the Product Liability Clamas against the Third Parties are

deemed to have been accepted.

14 The Objecting Claimants seek, in the alternative, an order that the Monitor provide further and better No-

tices of Objection with respect to the claims against the Third Parties so that the Objecting Claimants may know

the case they have to meet and may respond appropriately. I have some difficulty with this position In thc con-

text of the Claims Resolution Process, I view the ObJecting Claimants as analogous to plaintiffs and it is the Ap-

plicants who need to know the case they have to mcct. The Proofs of Claim set out in detail the nature of the

claims of the Objecting Claimants against the Applicants and Third Parties and, to the extent that the Notices of

Objection do not fully set out in detail the basis of the objection with respect to each particular claim, it appears

to mc that this is a procedural matter, which should be dealt with by thc Claims Officer and then, if the ObJcct-

ing Clam1ants remain dissatisfied, be appealed to this court. Section 25 of thc Clainas Resolution Order provides:

This Court Orders that, subject to paragraph 29 hereof, the Claims Officer shall determine the manner, if

any, in which evidence may be brought before him by the parties, as well as any other procedural or eviden-

tiary matters that may arise in respect of the hearing of a Disputed Claim, including, without limitation, the

production of documentation by any of the parties involved in the hearing of a Disputed Claim.

15 In fact, with respect to the medical causation issue which is the first issue to bc determined by the Claims

Officer, the Claims Officer has already held a scheduling hearing and has directed that by no later than August

16, 2006, all parties will file and serve all experts reports and will-say statements for all non-expert witnesses as

well as comprehensive memoranda of fact of law in respect of the medical causation issues. To the extent that

the Objecting Claimants appear to have some concerns as to natural justice, due process and fairness, in spite of

the earlier decision of Judge Rakoff with respect to the Claims Resolution Order and the consequent amend-

ments made to such Order, m my view, any such concerns are adequately addressed by the rulings made by the

Claims Officer with respect to the hearing of the medical causation issue. I would expect that thc Claims Officer

would make sinular rulings with respect to the other issues to be determined by him.

16 In addition, as I understand it, all three actions commenced by the Objecting Claimants in the United

States were ready for trial at the time that the CCAA proceedings commenced and I would have thought, as a

result, that the Objecting Claimants are well aware of the defences being raised by the Applicants and the Third

Parties to their claims and as to the positions they arc taking with respect to all of the claims.

17 Accordmgly, it appears to me to be premature and unproductive to order further and better Notices of

Objection at this time.

18 The motion seeking an order requiring the Monitor and the Applicants to provide an Investigator selected
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by the Objecting Claimants relates to transactions referred to by the Monitor in preparing its Sixth Report which

dealt with certain transactions entered into by the Applicants with related parties prior to the institution of these

CCAA proceedings. The Objecting Creditors also seek to have the Investigator provided with copies of, or ac-

cess to, all documents relevant to an investigation of the impugned transactions as the Investigator may request.
It appears from the evidence before this court that the Applicants prepared for the Monitor a two-volume report

(the Corporate Transactions Report" ) setting out in extensive detail the negotiation, documentation and imple-

mentation of the impugned transactions. Subsequently by order of this court dated February 6, 2006, the Monitor
was directed to review the Corporate Transactions Report and prepare its own report to provide sufficient in-

formation to allow creditors to make an informed decision on any plan advanced by the Applicants. This review
was incorporated in the Monitor's Sixth Report filed with this court and the U.S. court on March 31, 2006. In

preparing its Sixth Report, thc Monitor had the full cooperation of, and full access to the documents of, the

Iovate Companies and Mr. Gardiner, the principal of the Iovate Companies. No stakeholder has made any formal

allegation that the review conducted by the Monitor was flawed or incomplete in any way The Monitor has also,
pursuant to further requests, provided documentation and additional information to stakeholders on several occa-
sions, subject in certain instances to the execution of confidentiality agrcemcnts particularly with respect to

commercially sensitive information of the Applicants and the lovate Companies which are Third Parties in this

proceeding. There is no evidence before this court that the Monitor has, at any time, refused to provide informa-

tion or to provide access to documents other than in response to a further request from the Objecting Claimants
made shortly before thc return date of these motions, which request is still under consideration by the Monitor.
The Sixth Report is, in the opinion of the Respondents, including the Committee, a comprehensive, thorough,
detailed and impartial report on the impugned transactions and I fail to see any utility in appointing another per-
son to duplicate the work of the Monitor in reviewing the impugned transactions where there has been no allega-
tion of any deficiency, inconipletcness or error in thc Sixth Report of the Monitor

19 I also fail to see how a further report of an Investigator duplicating thc Monitor's work would be of any
assistance to the Ob)ecting Claimants in making a decision as to whether to support any Plan that may be
presented to this court. The alternative to acceptance of a Plan is, of course, the bankruptcy of the Applicants
and I would have thought that, equipped with the Corporate Transactions Report and the Sixth Report of the
Monitor, the Objecting Claimants would have more than enough information to consider whether they wish to

attempt to defeat any Plan and take their chances on the availability of relief in bankruptcy,

20 In any event, it is my understanding that, at the request of the Committee, any oppression claims or
claims as to reviewable transactions have been excluded from the Claims Resolution Process.

21 The final relief sought in the motions before this court is for an Order providing for joint hearings before
this court and the U.S, court and the establishment of a cross-border protocol in this proceeding to determine the
application of Canadian and U S. law or evidentiary rulings in respect of the determination of the liability of
Third Parties. During the currency of the hearing of these motions, I believe it was conceded by the Objecting
Claimants that the question of the applicability of U,S. Iaw or evidentiary rulings would be addressed by the
Claims Officer. The Objecting Claimants did not, on the hearing of these motions, press the need for the estab-
lishment of a protocol at this time. An informal protocol has been established with the consent of all parties
whereby Justice Farley and Judge Rakoff have communicated with each other with respect to all aspects of this
proceeding and I intend to follow the same practice. Any party may, of course, at any time bring a motion before
this court and the U.S. court for an order for a joint hearing on any matter to be considered by both courts,

22 Thc motions are dismissed. Any party wishing to make submissions as to the costs of this proceeding
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may do so by brief written submissions to me prior to October 31, 2006.

Motions dismissed.

END OF DOCUMENT
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Subject: Insolvency; Corporate and Commercial; Civil Practice and Procedure

Bankruptcy and insolvency --- Companies'reditors Arrangemcnt Act —Arrangements —Approval by court

—"Fair and reasonable"

N Corp, was insolvent major telecommunications company which continued to provide pension and other bene-

fits to former employees, retired employees (retirees) and employees on long-term disability (LTD employees)

on discretionary basis —— N Corp. was granted stay of proceedings under Companies'reditors Arrangcmcnt Act

(CCCA), but cessation of payl11ellts was inevitable —To reduce or eliminate uncertainty, risk of litigation and

disruption in transition of benefits and to provide for early payments to tcrminatcd employees and maintain

quantum and validity ol'ension and health and welfare trust (HWT) claims as ordinary, unsecured claims, N

Coty. negotiated settlement agreement (SA) with Monitor appointed under CCAA, representatives of former

employees, LTD employees and settlement counsel, and union —SA provided, among other things, for funding

and payment of pensions and benefits under HWT until specified dates, for ranking of allowable pension claims

pari passu with claims of unsecured creditors, and for express exclusion of HWT benefits from preferential or

priority claim or trust —SA contained Bankruptcy and Insolvency Act (BIA) clause providing that subsequent

amendments to BIA changing current, relative priorities of claims against N Corp. did not preclude party to SA

from arguing applicability of amendment to claims ceded in SA —While most parties supported SA, committee

of N Corp.'s unsecured creditors (Committee) and informal N Corp. noteholder group (Noteholders) opposed SA

on basis of BIA clause —Applicants brought motion for court approval of SA —Motion dismissed —SA was

consistent with spirit and purpose of CCAA but could not be approved in current form as BIA clause in SA was

not fair and reasonable in circumstances and resulted in agreement that provided neither certainty nor finality of

fundamental priority issue —BIA clause created uncertainty and potential for fundamental alteration of SA-
Practical effect of BIA clause was that issue was not fully resolved and clause was somewhat inequitable to oth-

er unsecured creditors who were entitled to know, with certainty and finality, effect of SA —Comprehensive

settlemcnt of claims in magmtude and complexity contemplated by SA should not provide opportunity to re-

trade deal after fact —BIA clause failed to recognize interests of other creditors whose claims ranked equally

with claims of former employees and LTD employees —Effect of SA was to give former and LTD employees

preferred treatment for certain claims, notwithstanding that priority was not provided for in statute and was not

recognized in case law.

Bankruptcy and insolvency —- Companies'reditors Arrangement Act —Arrangements —Approval by court
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—Creditor approval

N Corp. was insolvent major telecommunications company which continued to provide pension and other bene-

fits to former employees, retired employees (retirees) and employees on long-term disability (LTD employees)

on discretionary basis —N Corp was granted stay of proceedings under Companies'reditors Arrangement Act

(CCCA), but cessation of payments was inevitable —To reduce or eliminate uncertainty, risk of litigation and

disruption in transition of benefits and to provide for early payments to terminated employees and maintain

quantum and validity of pension and health and welfare trust (HWT) claims as ordinary, unsecured claims, N

Corp. negotiated settlement agreement (SA) with Monitor appomted under CCAA, representatives of former

employees, LTD employees and settlement counsel, and union —SA provided, among other things, for funding

and payment of pensions and benefits under HWT until specified dates, for ranking of allowable pension claims

pari passu with claims of unsecured creditors, and for express exclusion of HWT benefits from preferential or

priority claim or trust —SA contained Bankruptcy and Insolvency Act (BIA) clause providing that subsequent

amendments to BIA changing current, relative priorities of claims against N Corp. did not preclude party to SA

from arguing applicability of amendment to claims ceded in SA —While most parties supported SA, committee

of N Corp,'s unsecured creditors (Committee) and informal N Coip, noteholder group (Noteholders) opposed SA

on basis of BIA clause —Applicants brought motion for court approval of SA —Motion dismissed —SA was

consistent with spirit and purpose of CCAA but could not be approved in current form as BIA clause in SA was

not fair and reasonable in circumstances and resulted in agreemcnt that provided neither certainty nor finality of
fundamental priority issue —BIA clause created uncertainty and potential for fundamental alteration of SA-
Practical effect of BIA clause was that issue was not fully resolved and clause was somewhat inequitable to oth-

er unsecured creditors who were entitled to know, with certainty and finality, effect of SA —Comprehensive

scttlentent of claims in magnitude and complexity contemplated by SA should not provide opportunity to re-

trade deal after fact —BIA clause failed to recognize interests of other creditors whose claims ranked equally

with claims of former employees and LTD employees —Effect of SA was to give former and LTD employees

preferred treatment for certain claims, notwithstanding that priority was not provided for in statute and was not

recognized in case law.

Pensions --- Payment of pension —Bankruptcy or insolvency of employer —Miscellaneous

N Corp was insolvent major telecommunications company which continued to provide pension and other bene-

fits to former employees, retired employees (retirees) and employees on long-term disability (LTD employees)

on discretionary basis —N Corp, was granted stay of proceedings under Companies'reditors Arrangement Act

(CCCA), but cessation of payments was inevitable —To reduce or eliminate uncertainty, risk of litigation and

disruption in transition of benefits and to provide for early payments to terminated employees and maintain

quantum and validity of pension and health and welfare trust (HWT) claims as ordinary, unsecured claims, N

Coip. negotiated settlement agreement (SA) with Monitor appointed under CCAA, representatives of former

employees, LTD employees and settlement counsel, and union —SA provided, among other things, for funding

and payment of pensions and benefits under HWT until specified dates, for ranking of allowable pension claims

pari passu with claims of unsecured creditors, and for express exclusion of HWT benefits from preferential or

priority claim or trust —SA contained Bankruptcy and Insolvency Act (BIA) clause providing that subsequent

amendments to BIA changing current, relative priorities of claims against N Cotp. did not preclude party to SA

from arguing applicability of amendment to claims ceded in SA —While most parties supported SA, committee

of N Corp.'s unsecured creditors (Committee) and informal N Corp. noteholder group (Noteholders) opposed SA

on basis of BIA clause —Applicants brought motion for court approval of SA —Motion dismissed —SA was

consistent with spirit and purpose of CCAA but could not be approved in current form as BIA clause in SA was
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not fair and reasonable in circumstances and resulted in agreement that provided neither certainty nor finality of
fundamental priority issue —BIA clause created uncertainty and potential for fundamental alteration of SA-
Practical effect of BIA clause was that issue was not fully resolved and clause was somewhat inequitable to oth-

er unsecured creditors who were entitled to know, with certainty and finality, effect of SA —Comprehensive

settlement of claims in magnitude and complexity contemplated by SA should not provide opportunity to re-

trade deal after fact —BIA clause failed to recognize interests of other creditors whose claims ranked equally

with claims of former employees and LTD employees —Effect of SA was to give former and LTD employees

preferred treatment for certain claims, notwithstanding that priority was not provided for in statute and was not

recognized in case law.

Pensions ——Payment of pension —Disability benefits

N Corp. was insolvent major telecommunications company which continued to provide pension and other bene-

fits to former employees, retired employees (retirees) and employees on long-term disability (LTD employees)

on discretionary basis —N Corp. was granted stay of proceedings under Companies'reditors Arrangemcnt Act

(CCCA), but cessation of payments was inevitable —To reduce or eliminate uncertainty, nsk of litigation and

disruption in transition of benefits and to prov&dc for early payments to terminated employees and maintain

quantum and validity of pension and health and welfare trust (HWT) claims as ordinary, unsecured claims, N

Corp. negotiated settlement agreement (SA) with Monitor appointed under CCAA, representatives of former

employees, LTD employees and scttlcmcnt counsel, and union —SA provided, among other things, for funding

and payment of pensions and benefits under HWT until specified dates, for ranking of allowable pension claims

pari passu with claims of unsecured creditors, and for express exclusion of HWT bcncfits from preferential or

priority claim or trust —SA contained Bankruptcy and Insolvency Act (BIA) clause providing that subsequent

amendments to BIA changing current, rclativc priorities of claims against N Corp. did not preclude party to SA

from arguing applicability of amcndmcnt to claims ceded in SA —While most parties supported SA, committee

of N Corp.'s unsecured creditors (CO111111ittee) and informal N Corp. noteholder group (Notcholders) opposed SA

on basis of BIA clause —Applicants brought motion for court approval of SA —Motion dismissed —SA was

consistent with spirit and purpose of CCAA but could not be approved in current form as BIA clause in SA was

not fair and reasonable in circumstances and resulted in agrccment that provided neither certainty nor finality of
fundamental priority issue —BIA clause created uncertainty and potential for fundamental alteration of SA-
Practical effect of BIA clause was that issue was not fully resolved and clause was somewhat inequitable to oth-

er unsecured creditors who were entitled to know, with certainty and finality, effect of SA —Comprehensive

settlement of claims in magnitude and complexity contemplated by SA should not provide opportunity to re-

trade deal after fact —BIA clause failed to recognize interests of other creditors whose claims ranked equally

with claims of former employees and LTD employees —Effect of SA was to give former and LTD employees

preferred treatment for certain claims, notwithstanding that priority was not provided for in statute and was not

recognized in case law.

Cases considered by Morawetz L:

Air Canada, Re (2003), 2003 CarswellOnt 5296, 47 C.B.R.(4th) 163 (Ont. S.C.J. [Commercial List]) —re-

ferred to

ATB Financial v. Metcalfe dc Mansfield Alternative Investments II Corp. ( 2008), 2008 ONCA 587, 2008
CarswellOnt 4811, (sub nom. Metcalfe Ck Mansf&eld Alternative Invest&ne&its II Corp., Re) 240 O.A,C. 245,

( sub nom. Metcalfe &0 Mansfield Alternative Investments II Corp., Re) 296 D.L.R. ( 4th) 135, ( sub nom.
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Metcalfe dc Mansfield Alternative Investments II Cotp., Re) 92 O.R. ( 3d) 513, 45 C.B.R. ( 5th) 163, 47
B.L.R.(4th) 123 (Ont. C.A.) —considered

ATB Financtal v Metcalfe dc Mansfield Alternative Investtnents II Corp. (2008), 2008 CarswellOnt 5432,
2008 CarswcllOnt 5433, (sub nom. Metcalfc d'c Ma»sfield Alte&native Investments II Corp., Re) 390 N.R.
393 (note) (S.C.C ) —referred to

Calptne Canada Energy Ltd, Re (2007), 2007 CarswcllAlta 1050, 2007 ABQB 504, 35 C.B.R. (5th) 1, 415
A.R. 196, 33 B.LR. (4th) 68 (Alta. Q.B.)—referred to

Calpi ne Canada Energy Ltd,, Re (2007), 35 C.B.R. (5th) 27, 410 W.A.C. 25, 417 A.R, 25, 2007 ABCA 266,
2007 CarswellAlta 1097, 80 Alta. L.R, (4th) 60, 33 B.L.R.(4th) 94 (Alta. C.A. [In Chambers]) —referred
to

Canadian Red Cross Society /Societe Canadienne de la Crotx-Rouge, Re (1998), 1998 CarswellOnt 3346, 5

C.B.R.(4th) 299, 72 O.T.C. 99 (Ont. Gen. Div. [Commercial List]) —considered

Grace Canada l»c., Re (2008), 50 C.B R. (5th) 25, 2008 CarswcllOnt 6284 (Ont S.C.J. [Commcrctal List])—considered

Grace Canada lnc, Re (2010), 2010 CarswellOnt 67, 2010 ONSC 161 (Ont S C.J, [Commercial List))
referred to

Nortel Netwot.lcs Corp., Re (2009), 2009 CarswcllOnt 3530, 55 C B R. (5th) 114, 75 C.C.P.B. 220 (Ont.
S.C.J [Commcrctal I.ist]) — —considcrcd

Nortel Networks Corp., Re (2009), 2009 CarswcllOnt 4467, 55 C.H.R. (5th) 229 (Ont. S.C.J. [Commercial

List)) —considered

Nortel Networks Corp, Re (2009), 2009 CarswellOnt 8166 (Ont. S.C J [Commercial List]) —referred to

Nortel Networks Corp, Re (2010), 2010 CarswcllOnt 1044, 2010 ONSC 1096 (Ont S C.J [Commercial
List]) —rcfcrred to

Stelco Inc,, Re (2005), 204 O.A.C. 216, 78 O.R, (3d) 254, 2005 CarswellOnt 6283, 15 C.B.R. (5th) 288
(Ont. C.A.) —considered

Ifandlyn Inns Ltd., Re (1992), 15 C.B.R.(3d) 316, 1992 CarswellNB 37 (N.B. Q.B.)—considered

Statutes considered:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3

Generally —referred to

Companies'reditors Arrangement Act, R.S,C. 1985, c. C-36

General ly —re ferred to
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s. 5.1(2) [en. 1997, c. 12, s. 122] —referred to

s. 11(4)—rcfcrrcd to

Pension Benefits Act, R.S.O. 1990, c. P.8

Generally —referred to

MOTION by insolvent corporation for court approval of settlement agreement under Companies'reditors Ar-

rangement Act.

MorawetZ L:

Introduction

1 On January 14, 2009, Nortel Networks Corporation ("NNC"), Nortel Networks Limited "(NNL"), Nortel

Networks Global Corporation, Nortel Networks International Corporation and Nortcl Networks Technology

Corporation (collectively, the "Applicants" ) werc granted a stay of proceedings pursuant to the
Co»tpanies'&editors

Ai.»angeinent Act ("CCAA") and Ernst k Young Inc. was appointed as Monitor.

2 The Applicants have historically opcratcd a number of pension, benefit and other plans (both funded and

unfunded) for their employees and pcnsioners, including

(i) Pension benefits through two registered pension plans, thc Nortel Networks Limited Managerial and

Non-Negotiated Pension Plan and the Nortel Networks Negotiated Pension Plan (thc "Pension Plans" ); and

(ii) Medical, dental, life insurance, long-term disability and survivor income and transition benefits paid, ex-

cept for survivor termination benefits, through Nortel's Health and Welfare Trust (the "HWT").

3 Since the CCAA filing, the Applicants have continued to provide medical, dental and other benefits,

through thc HWT, to pensioners and employees on long-term disability ("Former and LTD Employees" ) and act-

ive employees ("HWT Payments" ) and have continued all current service contributions and special payments to

the Pension Plans ("Pension Payments" )

4 Pension Payments and HWT Payments made by the Applicants to the Former and LTD Employees while

under CCAA protection are largely discretionary. As a result of Nortel's insolvency and the significant reduction

in the size of Nortel's operations, the unfortunate reality is that, at some point, cessation of such payments is in-

evitable. The Applicants have attempted to address this situation by entering into a settlement agreement (the

"Settlement Agreement" ) dated as of February 8, 2010, among the Applicants, the Monitor, the Former Employ-

ees'epresentatives (on their own behalf and on behalf of the parties they represent), the LTD Representative

(on her own behalf and on behalf of the parties she represents), Representative Settlement Counsel and the

CAW-Canada (the "Settlement Parties" ).

5 The Applicants have brought this motion for approval of the Settlement Agreement, From the standpoint

of the Applicants, the purpose of the Settlement Agreement is to provide for a smooth transition for the termma-

tion of Pension Payments and HWT Payments. The Applicants take thc position that the Settlement Agreement

represents the best efforts of the Settlement Parties to negotiate an agreement and is consistent with the spirit

and purpose of the CCAA.
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6 The essential terms of thc Settlement Agreement are as follows:

(a) until December 31, 2010, medical, denta! and life insurance benefits will be funded on a pay-as-you-go

basis to the Former and LTD Employees;

(b) until December 31, 2010, LTD Employees and those entitled to receive survivor income benefits will re-

ceive income benefits on a pay-as-you-go basis;

(c) the Applicants will continue to make current service payments and special payments to the Pension

Plans m the same manner as they have been doing over the course of the proceedings under the CCAA,
through to March 31, 2010, in the aggregate amount of $2,216,254 per month and that thereafter and

through to September 30, 2010, the Applicants shall make only current service payments to the Pension

Plans, in the aggregate amount of $379,837 per month;

(d) any allowable pension claims, in these or subsequent proceedings, concermng any Nortel Worldwide

Entity, including the Applicants, shall rank pa&.i passu with ordinary, unsecured creditors of Nortel, and no

part of any such HWT claims shall rank as a preferential or priority claim or shall bc the subject of a con-

structive trust or trust of any nature or kind;

(e) proofs of claim asserting priority already filed by any of thc Settlement Parties, or the Superintendent on

behalf of the Pension Benefits Guarantcc Fund are disallowed in regard to the claim for priority;

(f) any allowable HWT claims made in these or subsequent proceedings shall rank pari passu with ordinary

unsccurcd creditors of Nortel;

(g) the Settlement Agreement does not extinguish the claims of the Former and LTD Employees;

(h) Nortel and, inter alia, its successors, advisors, directors and officers, are released from all future claims

regarding Pension Plans and the HWT, provided that nothing in the release shall release a director of the

Applicants from any matter referred to in subsection 5.1(2)of the CCAA or with rcspcct to fraud on the part
of any Releasec, with respect to that Releasee only;

(i) upon the expiry of all appeals and rights of appeal in respect thereof, Representative Settlement Counsel

will withdraw their application for leave to appeal the decision of the Court of Appeal, dated November 26,
2009, to the Supreme Court of Canada on a with prejudice basis,[FN I]

(j) a CCAA plan of arrangement in the Nortel proceedings will not be proposed or approved if that plan

does not treat the Pension and HWT claimants par& passu to thc other ordinary, unsecured creditors ("Clause
H 1"); and

(k) if there is a subsequent amendment to the Banla uplcy and Insolvency Act ("BIA") that "changes the cur-

rent, relative priorities of the claims against Nortel, no party is precluded by this Settlement Agreement
from arguing the applicability" of that amendment to the claims ceded m this Agreement ("Clause H.2").

7 The Settlement Agreement does nor relate to a distribution of the HWT as the Settlement Parties have

agreed to work towards developing a Court-approved distribution of the HWT corpus in 2010.

8 The Applicants'otion is supported by the Settlement Parties and by thc Board of Directors of Nortel.
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9 The Official Committee of Unsecured Creditors of Nortel Networks Inc. ("UCC"), the informal Nortel

Noteholder Group (the "Noteholders"), and a group of 37 LTD Employees (the "Opposing LTD Employees" )

oppose the Settlement Agreement.

10 Thc UCC and Noteholders oppose the Settlement Agreement, principally as a result of the inclusion of

Clause H.2.

11 The Opposing LTD Employees oppose the Settlement Agreement, pnncipally as a result of the inclusion

of the third party releases referenced in [6h] above

The Facts

A. Status of Xortel's Restructuring

12 Although it was originally hoped that the Applicants would be able to rcstructurc their business, in June

2009 the decision was made to change direction and pursue sales of Nortel's various businesses.

13 In response to Nortel's change in strategic direction and the impending sales, Nortel announced on Au-

gust 14, 2009 a number of organizational updates and changes including the creation ol'ioups to support trans-

itional services and management during the sales process.

14 Since June 2009, Nortcl has closed two major sales and announced a third As a result of those transac

tions, approximately 13,000 Nortcl employees have been or will be transferred to purchaser companies. That in-

cludes approximately 3,500 Canadian employees

15 Duc to the ongoing sales of Nortcl's business units and the streamlining of Nortel's operations, it is ex-

pected that by the close of 2010, the Applicants'orkforce will be reduced to only 475 cmployecs. There is a

need to wind-down and rationalize benefits and pension processes.

16 Given Nortcl's insolvency, thc significant reduction in Nortcl's operations and the complexity and size of

the Pension Plans, both Nortel and the Monitor believe that the continuation and funding of the Pension Plans

and continued funding of medical, dental and other benefits is not a viable option.

B. The Settlement Agreement

17 On February 8, 2010 the Applicants announced that a settlement had been reached on issues related to

the Pension Plans, and the HWT and certain employment related issues.

18 Recognizing the importance of providing notice to those who will be impacted by the Settlement Agree-

ment, including the Former Employees, the LTD Employees, unionized employees, continumg employees and

the provincial pension plan regulators ("Affected Parties" ), Nortel brought a motion to this Court seekmg the ap-

proval of an extensive notice and opposition process.

19 On February 9, 2010, this Court approved the notice program for the announcement and disclosure of the

Settlement (thc "Notice Order" ).

20 As more fully described in the Monitor's Thirty-Sixth, Thirty-Ninth and Thirty-Ninth Supplementary Re-

ports, the Settlement Parties have taken a number of steps to notify the Affected Parties about the Settlement.
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21 In addition to the Settlement Agreement, the Applicants, the Monitor and the Superintendent, in his ca-

pacity as administrator of the Pension Benefits Guarantee Fund, entered into a letter agreement on February 8,
2010, with respect to certain matters pertaining to the Pension Plans (the "Letter Agreement" ).

22 The Letter Agreement provides that the Superintendent will not oppose an order approving the Settle-

mcnt Agreement ("Settlement Approval Order" ) Additionally, the Monitor and the Applicants will take steps to

complete an orderly transfer of the Pension Plans to a new administrator to be appointed by the Superintendent

effective October 1, 2010, Finally, the Superintendent will not oppose any employee incentive program that the

Monitor deems reasonable and necessary or the creation of a trust with respect to claims or potential claims

against persons who accept directorships of a Nortel Worldwide Entity in order to facilitate the restructuring.

Positions of the Parties on the Settlement Agreement

The Applicants

23 The Applicants take thc position that thc Scttlcmcnt is fair and reasonable and balances the interests of
the parties and other affected constituencies equitably In this regard, counsel submits that the Settlement.

(a) eliminates uncertainty about the continuation and termination of bcncfits to pensioners, LTD Employees

and survivors, thereby reducing hardship and disruption;

(b) climinatcs thc nsk of costly and protracted litigation regarding Pension Claims and HWT Claims, lead-

ing to reduced costs, uncertainty and potential disruption to thc dcvclopmcnt of a Plan;

(c) prcvcnts disruption in the transition of benefits for current employees,

(d) provides early payments to terminated employees in respect of their termination and severance claims

where such employees would otherwise have had to wait for the completion of a claims process and distri-

bution out of the estates;

(e) assists with the commitment and retention of remaining employees essential to complete the
Applicants'estructuring;

and

(f) does not eliminate Pension Claims or HWT Claims against the Applicants, but maintains their quantum

and validity as ordinary and unsecured claims.

24 Alternatively, absent the approval of the Settlement Agreement, counsel to the Applicants submits that

the Applicants are not required to honour such benefits or make such payments and such benefits could cease
immediately. This would cause undue hardship to beneficiaries and increased uncertainty for the Applicants and

other stakeholders.

25 The Applicants state that a central objective in the Settlement Agreement is to allow the Former and

LTD Employccs to transition to other sources of support.

26 In the absence of the approval of thc Settlement Agreement or some other agreement, a cessation of be-

nefits will occur on March 31, 2010 which would have an immediate negative impact on Former and LTD Em-

ployees, The Applicants submit that extending payments to the end of 2010 is the best available option to allow

recipients to order their affairs,
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27 Counsel to the Applicants submits that the Settlement Agreement brings Nortel closer to finalizing a plan

of arrangemcnt, which is consistent with the sprit and purpose of the CCAA. The Settlement Agreement resolves

uncertamties associated with the outstanding Former and LTD Employee claims. The Settlement Agreement bal-

ances certainty with clarity, removing litigation nsk over priority of claims, which properly balances thc in-

terests of the parties, includmg both creditors and debtors.

28 Regarding the priority of claims going forward, the Applicants submit that because a deemed trust, such

as the HWT, is not enforccablc in bankruptcy, the Former and LTD Employees are by default pari passu with

other unsecured creditors.

29 In response to thc Notcholders'oncern that bankruptcy prior to October 2010 would create pension liab-

ilities on the estate, thc Applicants committed that they would not voluntarily enter mto bankruptcy proceedings

pnor to October 2010. Further, counsel to the Applicants submits the court determines whether a bankruptcy or-

der should bc made if involuntary proceedings arc commenced.

30 Further, counsel to the Applicants submits that the court has the jurisdiction to release third parties under

a Settlement Agreement where thc releases (I) are connected to a resolution of the debtor's claims, (2) will bene-

fit creditors generally and (3) arc not overly broad or offensive to public policy, See ATB Finaitcial v. Metca]fe

X Mansfield Alternative Investments II Cotp. ( 2008), 92 O.R. ( 3d) 513 (Ont. C.A.), [Metcalfe] at para. 71,
leave to appeal refused, (S.C.C ) and G&ace Cttnada Inc., Re (Ont. S,C.J. [Commercial List]) ffltztte 2008] at

para. 40.

31 The Applicants submit that a settlement of the type put forward should be approved if it is consistcllt

with the spirit and purpose of the CCAA and is fair and reasonable in all the circumstances Elements of fairness

and reasonableness include balancmg the interests of parties, including any ob)ecting creditor or creditors, equit-

ably (although not necessanly equally); and ensuring that the agreement is beneficial to the debtor and its stakc-

holders generally, as per Air Canada, Re (Ont. S.C.J. [Commercial List]) [Aii. Canada]. Thc Applicants assert

that this test is met.

The Monitor

32 The Monitor supports the Settlement Agreement, submitting that it is necessary to allow the Applicants

to wind down operations and to develop a plan of arrangement. Thc Monitor submits that the Settlement Agree-

ment provides certainty, and docs so with input from employee stakeholders. These stakeholders are represented

by Employee Representatives as mandated by the court and these Employee Representatives were given the au-

thority to approve such settlements on behalf of their constituents.

33 The Monitor submits that Clause H.2 was bargained for, and that thc employees did give up rights m or-

der to have that clause in the Settlemcnt Agreement; particularly, it asserts that Clause H. I is thc counterpoint to

Clause H.2. In this regard, the Settlement Agreemcnt is fair and reasonable.

34 The Monitor asserts that the court may either (1) approve the Settlement Agreement, (2) not approve the

Settlement Agreement, or (3) not approve the Settlement Agreement but provide practical comments on the ap-

plicability of Clause H.2.

Former and LTD Employees

2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 11

2010 CarswellOnt 1754, 2010 ONSC 1708, 81 C.C.P B. 56, 63 C.B.R.(5th) 44

35 The Former Employees'epresentatives'onstituents number an estimated 19,458 people. The LTD Em-

ployees number an estimated 350 people between the LTD Employee's Representative and the CAW-Canada,

less the 37 people in the Opposing LTD Employee group.

36 Representative Counsel to the Former and LTD Employees acknowledges that Nortel is insolvent, and

that much uncertainty and risk comes from insolvency. They urge that the Settlement Agreement be considered

within the scope of this reality, The alternative to the Settlement Agreement is costly litigation and significant

uncertainty.

37 Representative Counsel submits that the Settlement Agreement is fair and reasonable for all creditors,

but especially the represented employees. Counsel notes that employees under Nortel are unique creditors under

these procccdings, as they are not sophisticated creditors and their personal welfare depends on receiving distri-

butions from Nortel. The Former and LTD Employees assert that this is the best agreement they could have ne-

gotiated.

38 Representative Counsel submits that bargaining away of the right to litigate against directors and officers
of the corporation, as well at the trustcc of the HWT, are examples of the concessions that have been made.

They also point to the giving up of the right to make priority claims upon distribution of Nortel's estate and the

HWT, although thc claim itself is not extinguished In exchange, the Former and LTD Employees will receive
guarantccd coverage until the end of 2010. The Former and LTD Employccs submit that having money in hand

today is bcttcr than uncertainty going forward, and that, on balance, this Scttlcmcnt Agrccmcnt is fair and reas-

onable

39 In response to allegations that third party releases unacceptably compromise employees'ights, Repres-

entative Counsel accepts that this was a concession, but submits that it was satisfactory because the claims given

up are risky, costly and very uncertain. The releases do not go beyond s. 5.1(2) of the CCAA, which disallows

releases relating to misrepresentations and wrongful or oppressive conduct by directors. Releases as to deemed

trust claims arc also very uncertain and were acceptably given up in exchange for other considerations.

40 The Former and LTD Employees submit that the inclusion of Clause H.2 was essential to their approval

of the Settlement Agreement. They characterize Clause H.2 as a no prcjudicc clause to protect the employees by

not releasing any future potential benefit. Removing Clause H.2 from the Settlement Agreement would be not

the approval of an agreement, but rather the creation of an entirely ncw Settlement Agreement. Counsel submits

that without Clause H 2, the Former and LTD Employees would not be signatories.

CAW

41 The CAW supports the Settlement Agreement. It characterizes the agreement as Nortel's recognition that

it has a moral and legal obligation to its employees, whose rights are limited by the laws in this country. The
Settlement Agreement temporarily alleviates the stress and uncertainty its constituents feel over the winding up

of their benefits and is satisfied with this result.

42 The CAW notes that some members feel they were not properly apprised of the facts, but all available in-

formation has been disclosed, and thc concessions made by the employee groups were not made lightly.

Board of Directors
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43 The Board of Directors of Nortel supports the Settlement Agreement on the basis that it is a practical res-

olution with compromises on both sides.

Opposing LTD Employees

44 Mr. Rochon appeared as counsel for the Opposing LTD Employees, notwithstanding that these individu-

als did not opt out of having Representative Counsel or were represented by the CAW. The submissions of the

Opposing LTD Employccs were compelling and the court extends it appreciation to Mr. Rochon and his team in

co-ordinating the representatives of this group.

45 Thc Opposing LTD Employees put forward the position that the cessation of their benefits will lead to

extrcme hardship. Counsel submits that the Settlcmcnt Agreement conflicts with the spirit and purpose of the

CCAA because the LTD Employees are giving up legal rights in relation to a $ 100 million shortfall of benefits

They urge the court to consider the unique circumstances of the LTD Employees as they are the people hardest

hit by the cessation of benefits.

46 The Opposing LTD Employees assert that the HWT is a true trust, and submit that breaches of that trust

create liabilities and that the claim should not be released. Specifically, they point to a $ 37 million shortfall in

the HWT that they should be able to pui sue.

47 Regarding thc third party releases, thc Opposing LTD Employees assert that Nortcl is attempting to

avoid thc distraction of third party litigation, rather than look out for the best interests ol thc Former and LTD

L'mployees The Opposmg LTD Employccs urge the court not to release thc only individuals thc Former and

LTD Employees can hold accountable for any breaches of trust. Counsel submits that Nortel has a common law

duty to fund thc HWT, which the Former and LTD Employccs should be allowed to pursue.

48 Counsel asserts that allowing these releases (a) is not necessary and essential to the restructuring of the

debtor, (b) does not relate to thc insolvency process, (c) is not required for the success of the Settlement Agree-

ment, (d) does not meet the requirement that each party contribute to the plan in a material way and (c) is overly

broad and therefore not fair and reasonable.

49 Finally, the Opposing LTD Employees oppose the pari passu treatment they will be subjected to under

the Settlemcnt Agreement, as they have a true trust which should grant them priority in the distribution process.

Counsel was not able to provide legal authonty for such a submission.

50 A number of Opposing LTD Employees made in person submissions. They do not share the view that

Nortel will act in their best interests, nor do they feel that the Employee Representatives or Representative

Counsel have acted in their best interests. They shared feelings of uncertainty, helplessness and despair. There is

affidavit evidence that certain individuals will be unable to support themselves once their benefits run out, and

they will not have time to order their affairs. They expressed frustration and disappointment in thc CCAA pro-

cess.

UCC

51 The UCC was appointed as the representative for creditors in the U.S. Chapter 11 proceedings. It repres-

ents creditors who have significant claims against the Applicants. Thc UCC opposes the motion, based on the in-

clusion of Clause H.2, but otherwise the UCC supports the Settlement Agreement.
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52 Clause H.2, the UCC submits, removes the essential element of finality that a settlement agreement is

supposed to include. The UCC charactcrizcs Clause H.2 as a take back provision; if activated, the Former and

LTD Employees have compromised nothing, to the detriment of other unsecured creditors. A reservation of
rights removes the finality of the Settlement Agreement.

53 The UCC claims it, not Nortel, bears the risk of Clause H.2. As the largest unsecured creditor, counsel

submits that a future change to the BIA could subsume the UCC's claim to the Former and LTD Employees and

the UCC could end up with nothing at all, depending on Nortel's asset sales,

Notch olders

54 The Noteholders are significant creditors of the Applicants. The Noteholders oppose the settlement be-

cause of Clause H.2, for substantially the same reasons as the UCC.

55 Counsel to the Noteholders submits that the inclusion of H.2 is prejudicial to the non-employee unse-

cured creditors, including the Noteholders. Counsel submits that the effect of the Settlement Agreement is to el-

evate the Former and LTD Employccs, providing them a payout of $57 million over nine months while everyone

else continues to wait, and prescrvcs their rights in thc event the laws arc amended in future. Counsel to thc

Noteholders submits that the Noteholders forego millions of dollars while remaining exposed to future claims

56 The Notcholdcrs assert that a propci scitlemcnt agrcemcnt must have two clcmcnts: a real compromise,

and resolution of thc matters in contention. In this case, counsel submits thai there is no resolution bccausc there

is no finality in that Clause II.2 crcatcs ambiguity about ihc future. The very object of a Settlemcnt Agreement,

assert the Noteholdcrs, is to avoid litigation by withdrawing claims, which this agreement does not do.

Superintendent

57 The Superintendent does not oppose the relief sought, but this position is based on the form of the Settle-

ment Agreement that is before the Court.

Northern Trust

58 Northern Trust, the trustee of the pension plans and HWT, takes no position on the Settlement Agree-

ment as it takes instructions froiii Nortcl. Northern Trust indicates that an oversight left its name off the third

party release and asks for an amendment to include it as a party released by the Settlement Agreement.

Law and Analysis

A. Representation and Notice frere Proper

59 It is well settled that the Former Employees'epresentatives and the LTD Representative (collectively,
the "Settlement Employee Rcprescntatives") and Representative Counsel have the authority to represent the

Former Employees and the LTD Beneficiaries for purposes of entering into the Settlement Agreement on their

behalf: see Grace 2008, supra at para 32.

60 The court appointed the Settlemcnt Employee Representatives and the Representative Settlement Coun-

sel. These appointment orders have not been varied or appealed. Unionized employees continue to be represen-

ted by the CAW. The Orders appointing the Settlement Employee Representatives expressly gave them authority
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to represent their constituencies "for the puipose of settling or compromismg claims" in these Proceedings.

Former Employees and LTD Employees were given the right to opt out of their representation by Representative

Settlement Counsel. After provision of notice, only one former employee and one active employee exercised the

opt-out right.

B. Effect of the Settlement Approval Order

61 In addition to the binding cffcct of the Settlement Agreement, many additional parties will be bound and

affected by the Settlement Approval Order. Counsel to the Applicants submits that thc binding nature of the Set-

tlement Approval Order on all affected parties is a crucial element to the Settlemcnt itself. In order to ensure all

Affected Parties had notice, the Applicants obtained court approval of their proposed notice program.

62 Even absent such extensive noticing, virtually all employees of the Applicants arc represented in these

proceedings. In addition to the representative authority of thc Scttlcment Employee Representatives and Repres-

entative Counsel as noted above, Orders were made authorizing a Nortel Canada Continuing Employees'epres-
entative and Nortel Canada Continuing Employees'epresentative Counsel to represent thc interests of continu-

ing employees on this motion.

63 I previously indicated that "the overriding objective of appointing representative counsel for employees

is to ensure that the employccs have representation in the CCAA process": Nortel Netivorlrs Corp,, Re (Ont.

S.C.J. [Commercial List]) at para 16 I am satislied that this objective has been achicvcd,

64 Thc Record establishes that the Monitor has undertaken a comprehensive notice process which has in-

cluded such notice to not only the Former Fmployecs, thc LTD Employees, thc unionized employees and the

continuing employccs but also thc provincial pension regulators and has given thc opportunity for any affected

person to file Notices of Appearance and appear before this court on this motion

65 I am satisfied that the notice process was properly implemented by the Monitor.

66 I am satisfied that Representative Counsel has represented their constituents'nterests in accordance with

their mandate, specifically, in connection with the negotiation of the Settlement Agreement and the draft Settle-

ment Approval Order and appearance on this Motion, There have been intense discussions, correspondence and

negotiations among Representative Counsel, the Monitor, the Applicants, thc Superintendent, counsel to the

Board of the Applicants, the Noteholder Group and the Committee with a view to developing a comprehensive

settlement. NCCE's Representative Counsel have been apprised of thc settlement discussions and served with

notice of this Motion. Representatives have held Webinar sessions and published press releases to inform their

constituents about the Settlement Agreement and this Motion.

C. Jurisdiction to Approve the Settlement Agreement

67 The CCAA is a flexible statute that is skeletal in nature. It has been described as a "sketch, an outline, a

supporting framework for the resolution of corporate insolvencies m the public interest". Nortel Netivorlrs Corp.,

Re (Ont. S.C.J. [Commercial List]) at paras. 28-29, citing Metcalfe, supra, at paras. 44 and 61.

68 Three sources for the court's authority to approve pre-plan agreements have been recognized:

(a) the power of the court to impose terms and conditions on the granting of a stay under s. 11(4) of the

CCAA;
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(b) the power of the court to make an order "on such terms as it may impose" pursuant to s. 11(4) of the

CCAA; and

(c) the inherent jurisdiction of the court to "fill in the gaps" of the CCAA in order to give effect to its ob-

jects: see Nortel Networks Corp, Re (Ont. S.C.J. [Commercial List]) at para. 30, citing Canadian Red Cross

Society I Societe Canadienne de la Croix-Rouge, Re (Ont. Gcn. Div. [Commercial List]) [Canad&an Red

C&x&ss] at para. 43; Met& alfe, supra at para. 44.

69 In Stelco Inc., Re (2005), 78 O.R. (3d) 254 (Ont. C.A.), the Ontar&o Court of Appeal considered the

court's jurisdiction under the CCAA to approve agreements, determining at para. 14 that it is not limited to pre-

serving the status quo. Further, agreements made prior to the fmalization of a plan or compromise are valid or-

ders for the court to approve: Grace 2008, supra at para. 34.

70 In these proceedings, this court has confirmed its jurisdiction to approve major transactions, including

settlement agreements, during the stay period defined in the Initial Order and pr&or to thc proposal of any plan of
compromise or arrangement: see, for example, Nortel Net&vo&.ks Corp., Re (Ont. S.C,J, [Commercial List]);
No&.tel Net&vo&.ks C'orp., Re (Ont S C J [Commercial List]) and No&.tel Netivo&.ks Co&p., Re, 2010 ONSC 1096
(Ont, S C J [Commercial List]).

71 I am satisfied that this court has jur&sd&ction to approve transactions, including settlements, in the course

of overseeing proceedings dur&ng a CCAA stay period and prior to any plan of arrangement being proposed to

creditors. scc Calpir&«C'a»»&h& lrne& gv I,td, R«(Alta. C,A. (In Chambers]) [C'alp&ne] at pa&a. 23, affirming (Alta.

Q.B,), C'anadian R«d C&oss, sup&a; Ai&'&&n»da, supra; G&ace 2008, sup&a, and Grace C'anada Inc, Re (Ont
S.C.J [Commercial List]) [G&.ace 20/0], leave to appeal to thc C.A. rcfuscd February 19, 2010; No&.tel Netivorks

Co&p., Re, 2010 ONSC 1096 (Ont S.C J [Commercial List]).

D. Shoulrl the Settlement Agreement Be Approved?

72 Having been satisfied that this court has the jurisdiction to approve the Settlement Agreement, I must

consider whether the Settlement Agreement should be approved.

73 A Settlement Agreement can be approved if it is consistent with the spirit and purpose of the CCAA and

is fair and reasonable in all circumstances. What makes a settlemcnt agreement fair and reasonable is its balan-

cing of the interests of all parties; its equitable treatment of the parries, including creditors who are not signator-

ies to a settlement agrecmcnt; and its benefit to the Applicant and its stakeholders generally

i) Sprit and Purpose

74 The CCAA is a flexible instrument; part of its purpose is to allow debtors to balance the conflicting in-

terests of stakeholders. The Former and LTD Employees are significant creditors and have a unique interest in

the settlement of their claims. This Settlement Agreement brings these creditors closer to ultimate settlement

while accommodating their special circumstances. It is consistent with the spirit and purpose of the CCAA.

ii) Balancing of'Parties'nterests

75 There is no doubt that the Settlement Agreement is comprehensive and that it has support from a number

of constituents when considered in its totality.
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76 There is, however, opposition from certain constituents on two aspects of the proposed Settlement

Agreement: (I) the Opposing LTD Employees take exception to the inclusion of the third party releases; (2) thc

UCC and Noteholder Groups take exception to the inclusion of Clause H.2.

Thi rd Party Releases

77 Representative Counsel, after examining documentation pertaining to the Pension Plans and HWT, ad-

vised the Former Employees'epresentatives and Disabled Employees'epresentative that claims against dir-

ectors of Nortel for failing to properly fund thc Pension Plans were unlikely to succeed. Further, Representative

Counsel advised that claims against directors or others named in the Third Party Releases to fund the Pension

Plans were nsky and could take years to resolve, perhaps unsuccessfully. This assisted the Foriner
Employees'epresentatives

and thc Disabled Employees'epresentative in agreeing to the Third Party Releases.

78 The conclusions reached and the recommendations made by both the Monitor and Reprcsentativc Coun-

sel are consistent They have been arrived at after considerable study of the issues and, in my view, it is appro-

priate to give significant weight to theii positions

79 In Grace 2008, supra, and Grar.e 2070, supra, I indicated that a Scttlcmcnt Agrecmcnt entered into with

Representative Counsel thai contains third party rclcascs is fair and reasonable where the releases arc necessary

and connected to a resolution of claims against the debtoi, will benefit creditors generally and are not overly

broad or offensive to public policy.

80 In this particular case, I am satisfied that thc relcascs are necessary and connected to a resolution of
claims against the Applicants.

81 The releases benefit creditors generally as they reduces the risk of litigation against the Applicants and

their directors, protect the Applicants against potential contribution claims and indemnity claims by certain

parties, includmg directors, officers and the HWT Trustee; and reduce the risk of delay caused by potentially

complex litigation and associated depiction of assets to fund potentially significant litigation costs.

82 Further, in my view, the releases are not overly broad or offensive to public policy. The claims being re-

leased specifically relate to the subJect matter of the Settlement Agreement. The parties granting the release re-

ceive consideration m the form of both immediate compensation and the maintenance of their rights in respect to

the distribution of claims.

Clause IL2

83 The second aspect of the Settlement Agreement that is opposed is the provision known as Clause H 2.

Clause H.2 provides that, in the event of a bankruptcy of the Applicants, and notwithstanding any provision of
the Settlement Agreement, if there are any amendments to thc BIA that change thc current, relative priorities of
the claims against thc Applicants, no party is precluded from arguing the applicability or non-applicability of
any such amendment in relation to any such claim.

84 The Noteholdcrs and UCC assert that Clause H.2 causes the Settlement Agreement to not bc a "settle-

ment" m the true and proper sense of that term due to a lack of certainty and finality. They emphasize that

Clause H.2 has the effect of undercutting the essential compromises of the Settlement Agreement in imposing an

unfair risk on the non-employee creditors of NNL, including NNI, after substantial consideration has been paid
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to the employees.

85 This position is, in my view, well founded. The inclusion of the Clause H.2 creates, rather than elimin-

ates, uncertainty. It creates the potential for a fundamental alteration of the Settlement Agreement.

86 The effect of the Settlement Agreement is to give the Former and LTD Employees preferred treatment
for certain claims, notwithstanding that priority is not provided for in the statute nor has it been recognized in

case law. In exchange for this enhanced treatment, the Former Employees and LTD Beneficiaries have made
certain concessions

87 The Former and LTD Employees recognize that substantially all of these concessions could be clawed
back through Clause H,2. Specifically, they acknowledge that future Pension and HWT Claims will rank pari
passu with the claims of other ordinary unsecured creditors, but then go on to say that should the BIA be
amended, they may assert once again a priority claim.

88 Clause H,2 results in an agreement that does not provide certainty and does not provide finality of a fun-

damental prioiaty issue,

89 The Settlement Parties, as well as the Noteholdcrs and the UCC, recognize that there are benefits associ-
ated with resolving a number of employee-related issues, but the practical effect of Clause H 2 is that the issue is
not fully resolved In my view, Clause H 2 is somewhat inequitable from the standpoint of the other unsecured
creditors of the Applicants If the creditors are to be bound by the Settlement Agreement, they are entitled to
know, with certainty and finality, the effect of the Settlement Agrecmcnt.

90 It is not, in my view, reasonable to require creditors to, in effect, make concessions in favour of the
Former and LTD Employees today, and be subject to the uncertainty of unknown legislation in the future,

91 Onc of the fundamental purposes of the CCAA is to facilitate a process for a compromise of debt. A
compromise needs certainty and finality. Clause H.2 does not accomplish this objective. The inclusion of Clause
H.2 does not recognize that at some point settlement negotiations cease and parties bound by the settlement have
to accept the outcome. A comprehensive settlement of claims in the magnitude and complexity contemplated by
the Settlement Agreement should not provide an opportunity to re-trade the deal after the fact.

92 The Settlement Agreement should be fair and reasonable in all the circumstances. It should balance the
interests of the Settlement Parties and other affected constituencies equitably and should be beneficial to the Ap-
plicants and their stakeholders generally,

93 It seems to me that Clause H.2 fails to recognize the interests of the other creditors of the Applicants.
These creditors have claims that rank equally with the claims of the Former Employees and LTD Employees.
Each have unsecured claims against the Applicants. The Settlement Agreement provides for a transfer of funds
to the benefit of the Former Employees and LTD Employees at the expense of the remaining creditors. The es-
tablishment of the Payments Charge crystallized this agreed upon preference, but Clause H.2 has the effect of
not providing any certainty of outcome to the remaining creditors.

94 I do not consider Clause H.2 to be fair and reasonable in the circumstances.

95 In light of this conclusion, the Settlement Agreement cannot bc approved in its current form.
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96 Counsel to the Noteholder Group also made submissions that three other provisions of the Settlement

Agreement were unreasonable and unfair, namely:

(i) ongoing exposure to potential liability for pension claims if a bankruptcy order is made before October 1,

2010;

(ii) provisions allowing payments made to employees to be credited against employees'laims made, rather

than from future distributions or not to be credited at all; and

(iii) lack of clarity as to whether the proposed order is binding on the Superintendent in all of his capacities

under the Pension Benefits Act and other applicable law, and not merely in his capacity as Administrator on

behalf of the Pension Benefits Guarantee Fund.

97 The third concern was resolved at the hearing with the acknowledgement by counsel to the Superintend-

ent that the proposed order would be binding on thc Superintendent in all of his capacities.

98 With respect to the concern regarding the potential liability for pension cla1111s if a bankruptcy order is

made prior to October 1, 2010, counsel for the Applicants undertook that the Applicants would not take any

steps to file a voluntary assignment into bankruptcy prior to October I, 2010 Although such acknowledgment

does not bind creditors from commencing involuntary bankruptcy proceedings dunng this time period, the grant-

ing of any bankruptcy order is prcccded by a court hearing. The Noteholders would be in a position to make sub-

missions on this point, if so advised. This concern of the Notcholders is not onc that would cause me to conclude

that the Settlement Agrccmcnt was unreasonable and unfair

99 Finally, the Noteholder Group raised concerns with respect to the provision which would allow payments

made to employees to bc credited against employees'laims made, rather than from future distributions, or not

to be credited at all. I do not view this provision as being unreasonable and unfair. Rather, it is a term of the Set-

tlement Agreement that has been negotiated by thc Scttlemcnt Parties. I do note that the proposed treatment with

respect to any payments does provide certamty and finality and, in my view, represents a reasonable comprom-

ise in the circumstances.

Disposition

100 I recognize that the proposed Settlement Agreemcnt was arrived at after hard-fought and lengthy nego-

tiations. There are many positive aspects of the Settlcmcnt Agreement. I have no doubt that the parties to the

Settlement Agreement consider that it represents the best agreement achievable under the circumstances.

However, it is my conclusion that thc inclusion of Clause H.2 results in a flawed agrccment that cannot be ap-

proved.

101 I am mindful of thc submission of counsel to the Former and LTD Employees that if the Settlement

Agreement were approved, with Clause H.2 excluded, this would substantivcly alter the Settlement Agreement

and would, m effect, bc a creation of a settlement and not the approval of one.

102 In addition, counsel to the Superintendent indicated that the approval of the Superintendent was limited

to the proposed Settlement Agreemcnt and would not constitute approval of any altered agreement.

103 In Grace 2008, supra, I commented that a line-by-line analysis was inappropriate and that approval of a

settlement agreement was to be undertaken in its entirety or not at all, at para. 74. A similar position was taken
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by the New Brunswick Court of Queen's Bench in IFandlyn lnns Limited (Re) (1992), 15 C.B.R. (3d) 316 (N.B.

Q B.).I see no reason or basis to deviate from this position.

104 Accordingly, the motion is dismissed.

105 In view of the timing of the timing of the release of this decision and the functional funding deadline of
March 31, 2010, the court will make every effort to accommodate the parties if further directions are required.

106 Finally, I would like to express my appreciation to all counsel and in person parties for the quality of
written and oral submissions.

Motion dismissed.

FN1 On March 25, 2010, the Supreme Court of Canada released the following: Donald Sproule et al. v, Nortel

Netwo&.ks Corporation et al, (Ont.) (Civil) (By Leave) (33491) (The motions for directions and to expedite the

application for leave to appeal are dismissed. The application for lcavc to appeal is dismissed with no order as to

costs./La rcquete en vue d'obtenir des directives et la requete visant a accelerer la procedure de demande

d'autorisation d'appel sont re)etees La demande d'autorisation d'appel cst rcjctcc; aucune ordonnance n'est ren-

due collccl'llaiit les depens ) &http.//scc.lexum,umontrcal ca/en/news release/

2010/10-03-25 3a/10-03-25 3a.html&

END OF DOCUMENT
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Bankruptcy and insolvency —— Proposal —Approval by court —Conditions —General principles

Applicants KFL and BC were inactive entities with no operating assets and no material liquid assets —Applic-
ants had significant and mounting obligations including pension and other non-pension post-employmcnt benefit
(OPEB) obligations to their former employees and surviving spouses of such former employees or others en-
titled to claim through such persons —Affiliates of BC provided up to date funding for pension and OPEB ob-
ligations, however, given that KFL and BC had no active operations status quo was unsustainable —KFL and
BC brought motion to sanction amended consolidated proposal —Motion was granted —Proposal was reason-
able —Proposal was calculated to benefit general body of creditors —Proposal was made in good faith —Pro-
posal contained broad release in favour of applicants and certain third parties —Release of third-parties was
permitted —Release covered all affected claims, pension claims, and existing escrow fund claims —Release

2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 2

2012 CarswellOnt 1347, 2012 ONSC 234, 212 A.C.W.S. (3d) 631, 86 C,B R. (Sth) 274

did not cover criminal or wilful misconduct with respect to any matters set out in s. 50(14) of Bankruptcy and

Insolvency Act —Unaffected claims were specifically carved out of release —No creditors or stakeholders ob-

jected to scope of release which was fully disclosed in negotiations —There was no express prohibition in BIA

against including third-party releases in proposal —Any provision of BIA which purported to limit ability of

debtor to contract with its creditors had to be clear and explicit —Third-party releases were permissible under

Companies'reditors Arrangement Act (CCAA) and court should strive, where language of both statutes sup-

ported it, to give both statutes harmonious interpretation —There was no pnncipled basis on which analysis and

treatment of third-party rclcase in BIA proposal proceeding should differ from CCAA proceeding —Released

parties contributed in tangle and realistic way to proposal —Without inclusion of releases it was unlikely that

certain parties would have supported proposal —Releases benefited applicants and creditors generally —Ap-

plicants provided full and adequate disclosure of releases and their effect.

Cases considered by Morawetz J.:

A, dl F. Baillargeon Express Inc., Re (1993), 27 C B.R. (3d) 36, 1993 CarswellQuc 49 (Que. S.C.)—re-

ferred to

Air Canada, Re (2004), 2004 CarswellOnt 1842, 2 C.B R. (Sth) 4 (Ont S.C.J. [Commercial List]) —re-

ferred to

Allen- Vanguard'oi p,, Re (2011), 2011 CarswellOnt 1279, 201] ONSC 733 (Ont. S.C,J ) —referred to

Angrotecli Pliaivnaceutical» Inc., Re ( 2011), 2011 BCSC 450, 2011 CarswellBC 841, 76 C.B.R, ( Sth) 210

(B.C.S.C. [In Chambersj) --- referred to

Ashley v Marlow Group Private Portfolio Manageinent Inc, (2006), 2006 CarswellOnt 3449, 22 C.B.R.

(Sth) 126, 270 D.L.R, (4th) 744 (Ont. S.C.J. [Commercial List]) —referred to

ATB Financial v. Metcalfe dc Mansfield Alternative Investments II Corp. (2008), 2008 ONCA 587, 2008

CarswellOnt 4811, (sub nom. Metcalfe Ck Mansfield Alternative Investments ll Corp., Re) 240 O.A.C. 245, (
sub nom, Metcalfe O': Mansfield Alternative Investments II Corp., Re) 296 D.L.R. (4th) 135, (sub nom. Met-

calfe d'c Mansfield Alternative Investments II Corp, Re) 92 O.R. (3d) 513, 45 C.B.R. (Sth) 163, 47 B.L,R.

(4th) 123 (Ont. C.A.)—followed

C.F.G. Construction inc., Re (2010), [2010] R.J.Q. 2360, 2010 CarswellQue 10226, 2010 QCCS 4643 (Que.

S.C.)—considered

Canwest Global Communications Corp,, Re (2010), 70 C.B.R.(Sth) 1, 2010 ONSC 4209, 2010 CarswellOnt

5510 (Ont. S.C.J. [Commercial List]) —referred to

Cosmic Adventures Halifax Inc., Re (1999), 13 C.B.R. (4th) 22, 1999 CarswellNS 320 (N.S. S.C.)—con-

sidered

Employers'iability Assurance Corp. v, Ideal Petroleum (l959) Ltd, (1976), 1976 CarswellQuc 32, [1978]

I S.C.R. 230, 26 C.B.R. (N.S.) 84, 75 D.L.R. (3d) 63, (sub nom. Etnplovers'iability Assurance Corp. v.

Ideal Petroleum (I969) Ltd) 14 N.R. 503, 1976 CarswellQue 25 (S.C.C.)—referred to

Farrell, Re (2003), 2003 CarswellOnt 1015, 40 C.B.R. (4th) 53 (Ont. S.C.J. [Commercial List]) —referred
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to

Kern Agencies Ltd., (No. 2), Re (1931), 1931 CarswellSask 3, [1931]2 W.W,R. 633, 13 C.B.R. 11 (Sask.
C.A.) —considered

Lofchik, Re (1998), 1998 CarswcllOnt 194, 1 C.B.R.(4th) 245 (Ont. Bktcy ) —referred to

Magnus One Energy Corp., Re (2009), 2009 CarswcllAlta 488, 2009 AHQB 200, 53 C.B.R. (5th) 243 (Alta.

Q.B.)—referred to

Mayer, Re (1994), 25 C.B.R.(3d) 113, 1994 CarswcllOnt 268 (Ont. Bktcy.) —referred to

Mist'er C's Ltd., Re (1995), 1995 CarswellOnt 372, 32 C.B.R.(3d) 242 (Ont. Bktcy.) —considered

N. T IV, Management Group Ltd., Re (1994), 29 C.B.R. (3d) 139, 1994 CarswcllOnt 325 (Ont. Bktcy,) —re-

ferred to

NA V Canada c. IVilmington Triist Co. (2006), 2006 CarswellQue 4890, 2006 Cat swellQue 4891, 2006 SCC
24, (sub nom. Greater Toronto Airports Authority v lntei national Lease Finaiice Cot p) 80 0 R (3d) 558

(note), (sub nom, Canaila 3000 Ini, (Banlaupt), Re) 349 N R 1, (sub nom Canada 3000 Inc., Re) [2006J 1

S.C.R. 865, 10 P.P.S.A.C. (3d) 66, 20 C.B.R. (5th) 1, (sub nom. Canadti 3000 Inc, (Banla'upt), Re) 212
O.A.C. 338, (sub nom. Canada 3000 Inc., Re) 269 D.I..R. (4th) 79 (S.C.C.)—rcfcncd to

Olympiaa . York Developments Ltd., Re (1995), 34 C,H,R. (3d) 93, 1995 C.'arswellOnt 340 (Ont Gen Div.

[Commercial List]) referred to

Olympia dc York Developments Ltd., Re (1997), 45 C.B.R.(3d) 85, 143 D.I..R. (4th) 536, 1997 CarswellOnt

657 (Ont. Bktcy.) —referred to

Society of Composers, Authors dl Music Publishers of Canada v. Armitage (2000), 2000 CarswellOnt 4120,
20 C.B.R.(4th) 160, 50 O.R. (3d) 688, 137 O.A.C. 74 (Ont. C.A.) —referred to

Steeves, Re (2001), 25 C.B.R. (4th) 317, 208 Sask. R. 84, 2001 SKQB 265, 2001 CarswellSask 392 (Sask.

Q B.)—referred to

Ted Leroy Trucking Ltd., Re (2010), (sub nom. Century Ser»ices Inc. v. Canada (A.G.)) [2010] 3 S.C.R
379, [2010] G.S.T.C. 186, 12 B.C.I..R.(5th) 1, (sub nom. Ceiituiy Services Inc. v. A.G, of Canada) 2011
G.T.C. 2006 (Eng.), (sub nom. Century Services inc. v, A.G, of Canada) 2011 D T C 5006 (Eng ), (sub

nom. Lerov (Ted) Tinicki&ig l.td., Re) 503 W.A.C. 1, (sub nom. Leroy (Ted) Trucking Ltd., Re) 296 B C.A.C,
1, 2010 SCC 60, 2010 CarswcllBC 3419, 2010 CarswelIBC 3420, 409 N.R. 201, (sub nom. Ted LeRo)
Trucking Ltd, Re) 326 D.L.R, (4th) 577, 72 C B.R, (5th) 170, [2011]2 W W.R. 383 (S.C.C.)—followed

Statutes considered:

Bankrupt'cy and Insolvency Act, R.S.C. 1985, c. B-3

Generally —referred to

Pt. III —referred to
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s, 50(14)—considered

s. 54(2)(d) —considered

s. 59(2) —considered

s. 62(3) —considered

s. 136(1)—referred to

s. 178(2) —referred to

s 179 —considered

s. 183 —referred to

Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36

Generally —referred to

s. 5.1 [en. 1997, c. 12, s. 122j ——referred to

Excise Tax Act, R,S.C. 1985, c E-15

Gcncrally -- referred to

MOTION by applicants for court sanction of proposal under Bankruptcy and Insolvency Act which contained

third-party release.

Morawetz J.:

I At the conclusion of this unopposed motion, the requested relief was granted. Counsel indicated that it

would be helpful if the court could provide reasons in due course, specifically on the issue of a third-party re-

lease in the context of a proposal under Part III of the Bankruptcy and Insolvency Act ("BJA").

2 Kitchener Frame Limited ("KFL") and Thyssenkrupp Budd Canada Inc. ("Budd Canada" ), and together

with KFL, (the "Applicants" ), brought this motion for an order (the "Sanction Order" ) to sanction the amended

consolidated proposal involving thc Applicants dated August 31, 2011 (the "Consolidated Proposal" ) pursuant to

the provisions of the BIA. Relief was also sought authonzing the Applicants and Ernst k Young Inc., in its capa-

city as proposal trustee of each of the Applicants (the "Proposal Trustee" ) to take all steps necessary to imple-

ment the Consolidated Proposal in accordance with its terms.

3 The Applicants submit that the requested relief is reasonable, that it benefits the general body of the Ap-

plicants'reditors and meets all other statutory requirements. Further, the Applicants submit that the court

should also consider that the voting affected creditors (the "Affected Creditors" ) unanimously supported the

Consolidated Proposal. As such, thc Applicants submit that they have met the test as set out in s. 59(2) of the

BIA with respect to approval of the Consolidated Proposal.

4 The motion of the Applicants was supported by the Proposal Trustee. The Proposal Trustee filed its report
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recommending approval of the Consolidated Proposal and indicated that the Consolidated Proposal was in the
best interests of the Affected Creditors.

5 KFL and Budd Canada are inactive entities with no operating assets and no material liquid assets (other
than the Escrow Funds). They do have significant and mounting obligations including pension and other non-

pension post-employment benefit ("OPEB") obligations to the Applicants'ormer employees and certain former
employees of Budcan Holdings Inc. or the surviving spouses of such former employees or others who may be
entitled to claim through such persons in the BIA proceedings, including the OPEB creditors.

6 The background facts with respect to this motion are fully set out in the affidavit of Mr. William E. Aziz,
sworn on September 13, 2011.

7 Affiliates of Budd Canada have provided up to date funding to Budd Canada to enable Budd Canada to
fund, on behalf of KFL, such pension and OPEB obligations. However, given that KFL and Budd Canada have
no active operations, the status quo is unsustainable.

8 The Applicants have acknowledged that they are insolvent and, in connection with the BIA proposal, pro-
ceedings were commenced on July 4, 2011.

9 On July 7, 2011, Wilton-Siegel J, granted Procedural Consolidation Orders in respect of KFL and Budd
Canada which authorized the procedural consolidation of the Applicants and permitted them to file a single con-
solidated proposal to their creditors.

10 The Orders of Wilton-Sicgcl J. also appointed separate representative counsel to represent the interests
of thc Union and Non-Union OPEB creditors and further authorized the Applicants to continue making pay-
ments to Blue Cross in respect of the OPEB Claims during the BIA proposal proceedings

11 On August 2, 2011, an order was granted extending the time to file a proposal to August 19, 2011.

12 The parties proceeded to negotiate the terms of the Consolidated Proposal, which meetings involved the
Applicants, the Proposal Trustee, senior members of the CAW, Union Representative Counsel and Non-Union
Representative Counsel.

13 An agreement in principle was reached which essentially provided for the monetization and compromise
of the OPEB claims of thc OPEB creditors resulting in a one-time, lump-sum payment to each OPEB creditor
term upon implementation of the Consolidated Proposal. The Consolidated Proposal also provides that the Ap-
plicants and their affiliates will forego any recoveries on account of their secured and unsecured inter-company
claims, which total approximately $ 120 million. A condition precedent was the payment of sufficient funds to
the Pension Fund Trustee such that when such funds are combined with the value of the assets held in the Pen-
sion Plans, the Pension Fund Trustee will be able to fully annuitize the Applicants'ension obligations and pay
the commuted values to those creditors with pension claims who so elected so as to provide for the satisfaction
of the Applicants'ension obligations in full.

14 On August 19, 2011, the Applicants filed the Consolidated Proposal. Subsequent amendments were
made on August 31, 2011 in advance of the creditors'eeting to reflect certain amendments to the proposal.

15 The creditors'eeting was held on September 1, 2011 and, at the meeting, the Consolidated Proposal, as
amended, was accepted by the required majority of creditors. Over 99.9% in number and over 99.8% in dollar
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value of the Affected Creditors'lass voted to accept the Consolidated Proposal. The Proposal Trustee noted

that all creditors voted in favour of thc Consolidated Proposal, with the exception of one creditor, Canada Rcv-

cnue Agency (with 0.1'/o of the number of votes representing 0.2'lo of the value of the vote) who attended the

meeting but abstamed from voting, Therefore, the Consolidated Proposal was unanimously approved by the Af-

fected Creditors. The Applicants thus satisfied the required "double majority" voting threshold required by the

BIA.

16 The issue on the motion was whether the court should sanction the Consolidated Proposal, including the

substantive consolidation and releases contained therein.

17 Pursuant to s. 54(2)(d) of the BIA, a proposal is deemed to be accepted by the creditors if it has achieved

the requisite "double majority" voting threshold at a duly constituted meetmg of creditors.

18 The BIA requires the proposal trustee to apply to court to sanction thc proposal. At such hearing, s. 59(2)

of thc BIA requires that the court refuse to approve the proposal where its terms are not reasonable or not calcu-

lated to benefit the general body of creditors.

19 In order to satisfy s 59(2) test, the courts have held that the following three-pronged test must be satis-

fied:

(a) the pioposal is rcasonablc,

(b) the proposal is calculated to benefit the general body of creditors; and

(c) the proposal is made in good faith.

See Mayer, Re (1994), 25 C.H.R. (3d) 113 (Ont. Bktcy.); Sreeves, Re (2001), 25 C.H,R. (4th) 317 (Sask. Q.B.);

Magnus One Energy Corp., Re (2009), 53 C.B.R.(5th) 243 (Alta. Q.B.).

20 The first two factors are set out in s. 59(2) of the BIA while the last factor has been implied by the court

as an exercise of its equitable jurisdiction. The courts have generally taken into account the interests of thc debt-

or, the interests of the creditors and the interests of the public at large in the integrity of the bankruptcy system.

See Farrell, Re (2003), 40 C.B.R (4th) 53 (Ont. S.C.J. [Commercial List]).

21 The courts have also accorded substantial deference to the majonty vote of creditors at a meeting of

creditors; see Lofchik, Re, [1998]O.J. No. 332 (Ont. Bktcy.). Similarly, the courts have also accorded deference

to the recommendation of the proposal trustee See Magnus One, supra.

22 With respect to the first branch of the test for sanctioning a proposal, the debtor must satisfy the court

that the proposal is reasonable. The court is authorized to only approve proposals which are reasonable and cal-

culated to benefit the general body of creditors. The court should also consider the payment terms of the propos-

al and whether the distributions provided for are adequate to meet the requirements of commercial morality and

maintaining the integrity of the bankruptcy system. For a discussion on this point, see Lofchik, supra, and Far-

rell, supra.

23 In this case, the Applicants submit that, if thc Consolidated Proposal is sanctioned, they would be in a

position to satisfy all other conditions precedent to closing on or prior to the date of the proposal ("Proposal Im-
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plementation Date" ).

24 With respect to the treatment of the Collective Bargaining Agreements, the Applicants and the CAW
brought a joint application before the Ontario Labour Relations Board ("OLRB") on an expedited basis seeking
the OLRB's consent to an early termination of the Collective Bargaining Agreements. Further, the CAW has

agreed to abandon its collective bargaining rights in connection with the Collective Bargaining Agreements.

25 With respect to the terms and conditions of a Senior Secured Loan Agreement between Budd Canada and
TK Finance dated as of December 22, 2010, TK Finance provided a secured creditor facility to the Applicants to
fund certain working capital requirements before and during the BIA proposal proceedings. As a result of the ap-
proval of the Consolidated Proposal at the meeting of creditors, TK Finance agreed to provide additional credit
facilities to Budd Canada such that the Applicants would be in a position to pay all amounts required to be paid
by or on behalf of the Applicants in connection with the Consolidated Proposal.

26 On the issue as to whether creditors will receive greater recovery under the Consolidated Proposal than

they would receive in the bankruptcy, it is noted that creditors with Pension Claims are unaffected by the Con-
solidated Proposal. The Consolidated Proposal provides for the satisfaction of Pension Claims in full as a condi-
tion precedent to implementation.

27 With respect to Affected Creditors, the Applicants submit that they will receive far greater recovery from
distributions under thc Consolidated Proposal than the Affected Creditors would receive in the event of the
bankruptcies of the Applicants. (See Sanction Affidavit of Mr Aziz at para. 61.)

28 The Proposal Trustee has stated that thc Consolidated Proposal is advantageous to creditors for thc reas-
ons outlined in its Rcport and, in particular:

(a) the recoveries to creditors with claims in respect of OPEBs are considerably greater under the
Amended Proposal than in a bankruptcy;

(b) payments under the Amended Proposal are expected in a timely manner shortly after the implement-
ation of the Amended Proposal;

(c) the timing and quantum of distributions pursuant to the Amended Proposal arc certain while distri-
butions under a bankruptcy are dependent on the results of litigation, which cannot be predicted with
certainty; and

(d) the Pension Plans (as described in the Proposal Trustee's Report) will be fully funded with funds
from the Pension Escrow (as described in the Proposal Trustee's Report) and, if necessary, additional
funding from an affiliate of the Companies if the funds in the Pension Escrow are not sufficient, In a

bankruptcy, the Pension Plans may not be fully funded.

29 The Applicants take the position that the Consolidated Proposal meets the requirements of commercial
morality and maintains the integrity of the bankruptcy system, in light of the superior coverage to be afforded to
the Applicants'reditors under the Consolidated Proposal than in the event of bankruptcy.

30 The Applicants also submit that substantive consolidation inherent in the proposal will not prejudice any
of the Affected Creditors and is appropriate in the circumstances. Although not expressly contemplated under
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the BIA, the Applicants submit that the court may look to its incidental, ancillary and auxiliary jurisdiction under

s 183 of the BIA and its equitable jurisdiction to grant an order for substantive consolidation. See Ashley v. Mar-

low Group Ptivate Portfolio Management Inc. (2006), 22 C.B.R. (5th) 126 (Ont. S.C.J. [Commercial List]). In

deciding whether to grant substantive consolidation, courts have held that it should not be done at the expense

of, or possible prejudice of, any particular creditor. See Ashley, supra. However, counsel submits that this court

should take into account practical business considerations in applying the BIA. See A. &0 F. Baillargeon Express

Inc., Re (1993), 27 C.B.R. (3d) 36 (Que. S.C.).

31 In this case, the Applicants submit that substantive consolidation inherent in the Consolidated Proposal is

appropriate in the circumstances due to, among other things, the intertwined nature of the Applicants'ssets and

liabilities. Each Applicant had substantially the same creditor base and known liabilities (other than certain Ex-

cluded Claims). In addition, KFL had no cash or cash equivalents and the Applicants are each dependant on the

Escrow Funds and borrowmgs under the Restated Senior Secured Loan Agreement to fund the same underlying

pension and OPEB obligations and costs relating to the Proposal Proceedings.

32 The Applicants submit that creditors in neither estate will be matenally prejudiced by substantive con-

solidation and based on thc fact that no creditor ob)ected to the substantial consolidation, counsel submits the

Consolidated Proposal ought to be approved.

33 With respect to whcthcr thc Consolidated Proposal is calculated to benefit the general body of creditors,

TK Finance would bc cntitlcd to priority distributions out of the estate in a bankruptcy scenario. However, the

Applicants and their affiliates have agreed to forego rccovcries under thc Consolidated Proposal on account of
theii secuicd and unsecured intercompany claims in the amount. of approxmtately $ 120 million, thus cnhancillg

thc lcvcl of recovery for the Affected Creditors, virtually all of whom are OPEB creditors. It is also noted that

TK Finance will be contributmg over $35 million to fund the Consolidated Proposal.

34 On this basis, the Applicants submit that the Consolidated Proposal is calculated to benefit the general

body of creditors.

35 With respect to the requirement of the proposal bemg made in good faith, the debtor must satisfy the

court that it has provided full disclosure to its creditors of its assets and encumbrances against such assets.

36 In this case, the Applicants and thc Proposal Trustee have mvolved the creditors pursuant to the Repres-

entative Counsel Order, and through negotiations with the Union Representative Counsel and Non-Union Rep-

resentative Counsel.

37 There is also evidence that the Applicants have widely disseminated information regarding their BIA pro-

posal proceedings through the media and through postings on the Proposal Trustee's website. Information pack-

ages have also prepared by the Proposal Trustee for the creditors.

38 Finally, the Proposal Trustee has noted that the Applicants'onduct, both prior to and subsequent to the

commencement of the BIA proposal proceedings, is not subject to censure in any respect and that the
Applicants'ave

acted in good faith.

39 There is also evidence that the Consolidated Proposal continues requisite statutory terms. The Consolid-

ated Proposal provides for the payment of preferred claims under s. 136(1)of the BIA.
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40 Section 7,1 of the Consolidated Proposal contains a broad release in favour of the Applicants and in fa-
vour of certain third parties (thc "Release" ). In particular, the Release benefits the Proposal Trustee, Martinrea,
the CAW, Union Representative Counsel, Non-Union Representative Counsel, Blue Cross, the Escrow Agent,
the present and former shareholders and affiliates of the Applicants (including Thyssenkrupp USA, Inc. ("TK
USA"), TK Finance, Thyssenkrupp Canada Inc. ("TK Canada" ) and Thyssenkrupp Budd Company), as well as
their subsidiaries, directors, officers, members, partners, employees, auditors, financial advisors, legal counsel
and agents of any of these parties and any person liable jointly or derivatively through any or all of the benefi-
ciaries of the of the release (referred to individually as a "Released Party" ).

41 The Release covers all Affected Claims, Pension Claims and Escrow Fund Claims existing on or prior to
the later of the Proposal Implementation Date and the date on which actions are taken to implement the Consol-
idated Proposal.

42 The Release provides that all such claims are released and waived (other than the right to enforce the Ap-
plicants'r Proposal Trustee's obligations under the Consolidated Proposal) to the full extent permitted by ap-
plicable law. However, nothing in the Consolidated Proposal releases or discharges any Released Party for any
criminal or other wilful misconduct or any present or former directors of the Applicants with respect to any mat-
ters set out in s. 50(14) of the BIA. Unaffected Claims are specifically carved out of the Release.

43 The Applicants submit that the Release is both permissible under the BIA and appropriately granted in

the context of the BIA proposal proceedings. Further, counsel submits, to the extent that thc Release benefits
third parties other than the Applicants, thc Release is not prohibited by the BIA and it satisfies the criteria that
has been established in granting third-party releases under the Companies'reditoi.s Arrangement Act ("CCAA
"). Moreover, counsel submits that the scope of the Release is no broader than necessary to give effect to the

purpose of the Consolidated Proposal and the contributions made by the third parties to the success of the Con-
solidated Proposal.

44 No creditors or stakeholders objected to the scope of the Release which was fully disclosed in the negoti-
ations, including the fact that the inclusion of the third-party releases was required to be part of the Consolidated
Proposal. Counsel advises that the scope of the Release was referred to in the materials sent by the Proposal
Trustee to the Affected Creditors prior to thc meeting, specifically discussed at the meeting and adopted by the
unanimous vote of the voting Affected Creditors.

45 Counsel also submits that there is no provision in the BIA that clearly and expressly precludes the Ap-
plicants from including the Release in the Consolidated Proposal as long as the court is satisfied that the Consol-
idated Proposal is reasonable and for the general benefit of creditors.

46 In this respect, it seems to me, that the governing statutes should not be technically or stringently inter-
preted in the insolvency context but, rather, should be interpreted in a manner that is flexible rather than technic-
al and literal, in order to deal with the numerous situations and variations which arise from time to time. Further,
taking a technical approach to the interpretation of the BIA would defeat the purpose of the legislation. See
N. T, IV. Management Group Ltd, Re (1994), 29 C.B.R. (3d) 139 (Ont. Bktcy.); Olympia dc York Developments
Ltd., Re (1995), 34 C.B.R.(3d) 93 (Ont. Gen, Div. [Commercial List]); Olympia X York Developments Ltd., Re
(1997), 45 C.B.R.(3d) 85 (Ont. Bktcy.).

47 Moreover, the statutes which deal with the same subject matter are to be interpreted with the presump-
tion of harmony, coherence and consistency. See NA V Canada c. W'lmington Trust Co., 2006 SCC 24 (S.C.C.).
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This principle militates in favour of adopting an interpretation of the BIA that is harmonious, to the greatest ex-

tent possible, with the interpretation that has been given to the CCAA.

48 Counsel points out that historically, some case law has taken the position that s. 62(3) of the BIA pre-

cludes a proposal from containing a release that benefits third parties. Counsel submits that this result is not sup-

ported by a plain meaning of s. 62(3) and its interaction with other key sections in the BIA.

49 Subsection 62(3) of the BIA reads as follows:

(3) The acceptance of a proposal by a creditor does not release any person who would not be released under

this Act by the discharge of the debtor.

50 Counsel submits that there are two possible interpretations of this subsection:

(a) It prohibits third party releases —in other words, the phrase "does not release any person" is inter-

preted to mean "cannot release any person"; or

(b) It. simply states that acceptance of a proposal does not automatically release any party other than the

debtor —in other words, the phrase "does not release any person" is interpreted to mean "docs not re-

Icasc any person without more", it is protective not prohibitive

51 I agree with counsel's submission that the lattci interpretation of s 62(3) of the BIA confol'111s with the

grammatical and ordinary sense of the words used, If Parliament had intended that only the debtor could be re-

Icascd, s. 62(3) would have been drafted more simply to say exactly that.

52 Counsel further submits that the narrow interpretation would be a stringent and inflexible interpretation

of the BIA, contrary to accepted wisdom that the BIA should be interpreted in a flexible, purposive manner.

53 The BIA proposal provisions are designed to offer debtors an opportunity to carry out a going concern or

value maxinuzing restructuring in order to avoid a bankruptcy and related liquidation and that these purposes

justify taking a broad, flexible and purposive approach to the interpretation of the relevant provisions. This in-

terpretation is supported by Ted Leroy Trucking Lid, Re, 2010 SCC 60 (S.C.C.).

54 Further, 1 agree with counsel's submissions that a more flexible purposive interpretation is in keeping

with modern statutory principles and the need to give purposive mterpretation to insolvency legislation must

start from the proposition that there is no express prohibition in the BIA against including third-party releases in

a proposal. At most, there are certain limited constraints on the scope of such releases, such as in s. 179 of the

BIA, and the provision dealing specifically with the release of directors.

55 In the absence of an express prohibition against including third-party releases in a proposal, counsel sub-

mits that it must be presumed that such releases are permitted (subject to compliance with any limited express

restrictions, such as in the case of a release of directors). By extension, counsel submits that the court is entitled

to approve a proposal containing a third-party release if the court is able to satisfy itself that the proposal

(including the third-party release) is reasonable and for the general benefit for creditors such that all creditors

(including the minority who did not vote in favour of the proposal) can be required to forego their claims against

parties other than the debtors.
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56 The Applicants also submit that s. 62(3) of the BIA can only be properly understood when read together

with other key sections of the BIA, particularly s. 179 which concerns the effect of an order of discharge:

179. An order of discharge does not release a person who at the time of the bankruptcy was a partner or co-

trustee with the bankrupt or was jointly bound or had made a joint contract with the bankrupt, or a person

who was surety or in the nature of a surety for the bankrupt

57 The order of discharge of a bankrupt has the effect of releasing the bankrupt from all claims provable in

bankruptcy (section 178(2) BIA). In the absence of s, 179, this release could result in thc automatic release at

law of certain types of claims that are identified in s. 179. For example, under guarantee law, the discharge of
the principal debt results in the automatic discharge of a guarantor Similarly, counsel points out the settlement

or satisfaction of a debt by one joint obligor generally results in the automatic release of both joint obligors. Sec-
tion 179 therefore serves the limited purpose of altering the result that would incur at law, indicating that the

rule that the BIA generally is that there is no automatic release of third-party guarantors of co-obligors when a

bankrupt is discharged.

58 Counsel submits that s 62(3), which confirms that s. 179 applies to a proposal, was clearly intended to

fulfil a very limited role —namely, to confirm that there is no automatic release of the specific types of co-

obligors identified in s, 179 when a proposal is approved by thc creditors and by the court. Counsel submits that

it docs not go further and preclude the creditors and the court from approving a proposal which contains the

third-party release of the types of co-obligors set out in s. 179. I am in agrccmcnt with thcsc submissions.

59 Specific considerations also apply when releasing directors of a debtor company. The BIA contains spe-

cific limitations on the permissible scope of such rcleascs as sct out in s. 50(14). For this reason, there is a spe-

cific section in the BIA proposal provisions outlining the principles governing such a release, However, counsel

argues, the presence of the provisions outlining the circumstances in which a proposal can contain a release of
claims against the debtor's directors does not give rise to an inference that the directors are the only third parties

that can be released in a proposal. Rather, the inference is that there are considerations applicable to a release or

compromise of claims against directors that do not apply generally to other third parties. Hence, it is necessary

to deal with this particular type of compromise and release expressly.

60 I am also in agreement with the alternative submissions made by counsel in this area to the effect that if
s. 62(3) of the BIA operates as a prohibition it refers only to those limitations that arc expressly identified in the

BIA, such as in s 179 of the BIA and the specific limitations on the scope of rclcascs that can benefit directors of
the debtor.

61 Counsel submits that the Applicants'osition regarding the proper interpretation of s. 62(3) of the BIA

and its place in the scheme of the BIA is consistent with the generally accepted principle that a proposal under

the BIA is a contract. See ATB Financial v. Metcalfe dc Mansfield Alternative Investments II Corp., 2008 ONCA

587 (Ont. C.A.); Employers'iability Assurance Corp. v. Ideal Petroleum (1959) Ltd (1976), [1978] 1 S C,R.
230 (S.C.C.);and Society of Composers, Authors dc Music Publishers of Canada v. Armitage (2000), 20 C.B.R.
(4th) 160 (Ont. C.A.). Consequently, counsel submits that parties are entitled to put anything into a proposal that

could lawfully be incorporated into any contract (see Air Canada, Re (2004), 2 C.B.R. (5th) 4 (Ont. S.C.J,
[Commercial List])) and that given that the prescribed majority creditors have the statutory right under the BIA

to bind a minority, however, this principle is subject to any limitations that are contained in the express wording

of the BIA.
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62 On this point, it seems to me, that any provision of the BIA which purports to limit the ability of the

debtor to contract with its creditors should be clear and explicit. To hold otherwise would result in severely lim-

iting the debtor's ability to contract with its creditors, thereby the decreasing the likelihood that a viable proposal

could be reached. This would manifestly defeat the purpose of the proposal provisions of the BIA.

63 The Applicants further submit that creditors'nterests —includmg the interests of the minority creditors

who do not vote in favour of a proposal containing a third-party release —are sufficiently protected by the over-

riding ability of a court to refuse to approve a proposal with an overly broad third-party release, or where thc re-

lease results in the proposal failing to demonstrate that it is for the benefit of the general body of creditors. The

Applicants submit that the application of the Metcalfe criteria to the release is a mechanism whereby this court

can assure itself that these preconditions to approve the Consolidated Proposal contained in the Release have

been satisfied.

64 The Applicants acknowledge that there are several cases in which courts have held that a BIA proposal

that includes a third-party release cannot be approved by the court but submits that these cases are based on a

mistaken premise, are readily distinguishable and do not reflect the modern approach to Canadian insolvency

law. Further, they submit that none of these cases are binding on this court and should not be followed.

65 In Ker&i Agencies Ltd, (No. 2), Re (]931), 13 C B R. 11 (Sask. C.A.), the court refused to approve a pro-

posal that contained a release of the debtor's directors, officers and employees. Counsel points out that the

court's refusal was based on a provision of'hc predecessor to the BIA which specifically provided that a propos-

al could only bc binding on creditors (as far as relates to any debts due to them from the debtor), The current

BIA docs not contain equivalent general language, This case is clearly distinguishable

66 In Mister C's Ltd., Re (1995), 32 C.B R. (3d) 242 (Ont. Bktcy.), thc court refused to approve a proposal

that had rcccivcd creditor approval. The court cited numerous bases for its conclusion that the proposal was not

reasonable or calculated to benefit the general body of creditors, one of which was the release of the pnncipals

of the debtor company. The scope of the release was only one of the issues with the proposal, which had addi-

tional significant issues (procedural irregulanties, favourablc terms for insiders, and inequitable treatment of
creditors generally). I agree with counsel to the Applicants that this case can be distmguished.

67 Cosmic Adventures Halifax Inc., Re (1999), 13 C.B.R. (4th) 22 (N.S. S.C.) relies on Kern and further-

more the Applicants submit that the discussion of third-party releases is technically obiter because the proposal

was amended on consent

68 The fourth case is C F.G, Construction inc., Re, 2010 CarswellQue 10226 (Que S.C.) where the Quebec

Superior Court refused to approve a proposal containing a release of two surctics of the debtor. The case was de-

cided on alternate grounds —either that the BIA did not permit a release of sureties, or in any event, the release

could not be )ustified on the facts. I agree with the Applicants that this case is distinguishable. The case deals

with the release of sureties and does not stand for any broader proposition.

69 In general, the Applicants'ubmission on this issue is that the court should apply the decision of the

Court of Appeal for Ontario in Metcalfe, together with the binding principle set out by the Supreme Court in Ted

Leroy Truck&ng, dictating a more liberal approach to the permissibility of third-party releases in BIA proposals

than is taken by the Quebec court in C.I .G. Construction Inc. I agree.

70 The object of proposals under the BIA is to permit the debtor to restructure its business and, where pos-
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sible, avoid the social and economic costs of liquidating its assets, which is precisely the same purpose as the
CCAA. Although there are some differences between the two regimes and the BIA can generally bc characterized
as more "rules based", the thrust of the case law and the legislative reform has been towards harmonizing as-

pects of insolvency law common to the two statutory schemes to the extent possible, encouraging reorganization
over liquidation. See Ted Leroy Trucking,

71 Recent case law has indicated that, in appropriate circumstances, third-party releases can be included in a

plan of compromise and arrangement that is approved under the CCAA. See Metcalfe The CCAA does not con-
tain any express provisions permitting such third-party releases apart from certain limitations that apply to the
compromise of claims against directors of the debtor company. See CCAA s. 5.1 and Allen-Vanguard Corp., Re,
2011 ONSC 733 (Ont. S.C.J.).

72 Counsel submits that although the mechanisms for dealing with the release of sureties and similar
claimants are somewhat different in the BIA and CCAA, the differences are not of such significance that the
presence of s. 62(3) of thc BIA should be viewed as dictating a different approach to third-party releases gener-
ally from the approach that applies under the CCAA. I agree with this submission

73 I also accept that if s. 62(3) of the BIA is interpreted as a prohibition against including thc third-party re-
lease in the BIA proposal, the BIA and thc CCAA would be in clear disharmony on this point. An interpretation
of the BIA which leads to a result that is different from the CCAA should only be adopted pursuant to cleai stat-
utory language which, in my view, is not present in the BIA.

74 The most recent and persuasive example of the application of such a harmonious approach to the inter-
pretation of the BIA and thc CCAA can bc found in Ted Leroy Truclcing.

75 At issue in Ted Levy Trucking was how to resolve an apparent conflict between the deemed trust provi-
sions of the Excise Tax Act and the provisions of the CCAA. The language of the Excise Tax Act created a
deemed trust over GST amounts collected by the debtor that was stated to apply "despite any othei Act of Parlia-
ment". The CCAA stated that the deemed trust for GST did not apply under the CCAA, unless the funds other-
wise specified the criteria for a "true" trust. Thc court was required to determine which federal provision should
prevail.

76 By contrast, the same issue did not arise under the BIA, due to the language in the Excise Tax Act spe-
cifically indicating that the continued existence of the deemed trust depended on the terms of the BIA. The BIA
contained a similar provision to the CCAA indicating that the deemed trust for GST amounts would no longer
apply in a BIA proceeding.

77 Deschamps J., on behalf of six other members of the court, with Fish J. concurring and Abella J. dissent-
ing, held that the proper interpretation of the statutes was that the CCAA provision should prevail, the deemed
trust under the Excise Tax Act would cease to exist in a CCAA proceeding. In resolving the conflict between the
Excise Tax Act and the CCAA, Deschamps J noted the strange asymmetry which would arise if the BIA and
CCAA were not in harmony on this issue:

Moreover, a strange asymmetry would arise if the interpretation giving the ETA priority over the CCAA
urged by the Crown is adopted here: the Crown would retain priority over GST claims during CCAA pro-
ceedings but not in bankruptcy. As courts have reflected, this can only encourage statute shopping by se-
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cured creditors in cases such as this one where the debtor's assets cannot satisfy both the secured
creditors'nd

the Crown's claims (Gauntlet, at para. 21). If creditors'laims were better protected by liquidation un-

der the BIA, creditors'ncentives would lie overwhelmingly with avoidmg proceedings under the CCAA and

not risking a failed reorganization Giving a key player in any insolvency such skewed incentives against re-

organizing under the CCAA can only undermine that statute's remedial objectives and risk inviting the very

social ills that it was enacted to avert.

78 It seems to me that these principles indicate that the court should generally strive, where the language of

both statutes can support it, to give both statutes a harmonious interpretation to avoid the ills that can arise from

"statute-shopping". These considerations, counsel submits, militate against adopting a strained reading of s.

62(3) of the BIA as a prohibition against third-party releases in a BIA proposal. I agree. In my opinion, there is

no principled basis on which the analysis and treatment of a third-party release m a BIA proposal proceeding

should differ from a CCAA proceeding.

79 The Applicants submit that it logically follows that the court is entitled to approve the Consolidated Pro-

posal, including the Release, on thc basis that it is reasonable and calculated to benefit the general body of cred-

itors. Further, in keeping with the principles of harmonious interpretation of the BIA and the CCAA, the court

should satisfy itself that the Metcalfe criteria, which apply to thc approval of a third-party release under the

CCAA, has been satisfied in relation to the Release

80 In Metcalfe, the Court of Appeal for Ontario held that the requirements that must be satisfied to justify a

third-party release are:

(a) the parties to be released arc necessary and essential to the restructuring of the debtor;

(b) the claims to be released are rationally related to the purpose of the Plan (Proposal) and necessary

for it;

(c) the Plan (Proposal) cannot succeed without the releases;

(d) the parties who are to have claims against them released are contributing in a tangible and realistic

way to the Plan (Proposal); and

(e) the Plan (Proposal) will benefit not only the debtor companies but creditors generally.

81 These requirements have also been referenced in Canwest Global Communications Corp., Re (2010), 70

C.B.R.(5th) 1 (Ont. S.C.J. [Commercial List]) and Angiotech Pharmaceuttcals Inc., Re ( 2011), 76 C.B.R.( 5th)

210 (B.C.S.C. [In Chambers])

82 No single requirement listed above is determinative and the analysis must take into account the facts par-

ticular to each claim.

83 The Applicants submit that the Release satisfies each of the Metcalfe criteria. Firstly, counsel submits

that following thc closing of the Asset Purchase Agreement in 2006, Budd Canada had no operating assets or in-

come and relied on inter-company advances to fund the pension and OPEB requirements to be made by Budd

Canada on behalf of KFL pursuant to the Asset Purchase Agreement. Such funded amounts total approximately
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$ 112.7 million in pension payments and $24.6 million in OPEB payments between the closing of the Asset Pur-
chase Agreement and the Filing Date. In addition, TK Finance has been providing Budd Canada and KFL with
the necessary funding to pay the professional and other costs associated with the BIA Proposal Proceedings and

will continue to fund such amounts through the Proposal Implementation Date, Moreover, TK Canada and TK
Finance have agreed to forego recoveries under the Consolidated Proposal on account of their existing secured
and unsecured intercompany loans in the amount of approximately $ 120 million.

84 Counsel submits that the releases provided in respect of the Applicants'ffiliates are the quid pro quo for
the sacrifices made by such affiliates to significantly enlarge recoverics for the unsecured creditors of the Ap-
plicants, particularly the OPEB creditors and reflects that the affiliates have provided over $ 135 million over the
last five years in respect of the pension and OPEB amounts and additional availabi! ity of approximately $49 mil-
lion to allow the Applicants to discharge their obligations to their former employees and retirees. Without the
Releases, counsel submits, the Applicants'ffiliates would have little or no incentive to contribute funds to the
Consolidated Proposal and to waive their own rights against the Applicants.

85 The Release in favour of Martinrea is fully discussed at paragraphs 121-127 of the factum The Applic-
ants submit that the third-party releases set out in the Consolidated Proposal are clearly rationally related, neces-
sary and essential to the Consolidated Proposal and are not overly broad.

86 Having reviewed the submissions m detail, I am in agreement that the Released Parties aic contributing
in a tangible and realistic way to the Consolidated Proposal.

87 I am also satisfied that without the Applicants'ommitmcnt to include thc Release in thc Consolidated
Proposal to protect the Released Parties, it is unlikely that certain of such parties would have been prepared to
support the Consolidated Proposal Thc releases provided in respect of the Applicants'ffiliates arc particularly
significant in this regard, since the sacrifices and monetary contributions of such affiliates are thc primary reas-
on that the Applicants have been able to make the Consolidated Proposal. Further, I am also satisfied that
without the Release, the Applicants would be unable to satisfy the borrowing conditions under the Amended and
Restated Senior Secured Loan Agreement with respect to the Applicants having only certain permitted liabilities
after the Proposal Implementation Date. The alternative for the Applicants is bankruptcy, a scenario in which
their affiliates'laims aggregating approximately $ 120 million would significantly erode recoveries for the unse-
cured creditors of the Applicants.

88 I am also satisfied that the Releases benefit thc Applicants and creditors generally. The primary non-
affiliated Creditors of the Applicants are the OPEB Creditors and Creditors with Pension Claims, together with
the CRA. The Consolidated Proposal, in my view, clearly benefits these Creditors by generating higher recover-
ies than could be obtained from the bankruptcies of the Applicants. Moreover, the timing of any such bank-

ruptcy recoveries is uncertain. As noted by the Proposal Trustee, the amount that the Affected Creditors would
receive in the event of the bankruptcies of the Applicants is uncertain both in terms of quantum and timing, with
the Applicants'unding of OPEB Claims terminating on bankruptcy, but distributions to the OPEB Creditors and
other Creditors delayed for at least a year or two but perhaps much longer.

89 The Applicants and their affiliates also benefit from the Release as an affiliate of the Applicants may be-
come enabled to use the net operating losses (NOL) following a series of transactions that are expected to occur
immediately following the Proposal Implementation Date.

90 I am also satisfied that the Applicants have provided full and adequate disclosure of the Releases and
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their effect. Full disclosure was made in the proposal term sheet circulated to both Representative Counsel in

early August 2011. Thc Release was negotiated as part of the Consolidated Proposal and the scope of the Re-

lease was disclosed by thc Proposal Trustee in its Report to the creditors on the terms of the Consolidated Pro-

posal, which Report was circulated by thc Proposal Trustee to the Applicants'nown creditors in advance of the

creditors'eeting

91 I am satisfied that the Applicants, with the assistance of the Proposal Trustee, took appropriate steps to

ensure that the Affected Creditors were aware of the existence of the release provisions prior to the
creditors'eeting.

92 For the foregoing reasons, I have concluded that the Release contamed in thc Consolidated Proposal

meets the Metcalfe criteria and should be approved.

93 In the result, I am satisfied that the section 59(2) BIA test has been met and that it is appropriate to grant

the Sanction Order in the form of thc draft order attached to thc Motion Record. An order has been signed to

give effect to the foregoing.

Motion granted.

END OF DOCUMENT

0& 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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Court File No.: CV-09-00008502-00CL

ONTARIO
SUPEtuOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE MR. ) WEDNESDAY, THE 16TH DAY
)

JUSTICE CAMPBELL ) OF DECEMBER, 2009

IN THE MATTER OF THE COMPANIES'REDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

t'~ '..-.;="-:-'-,, -I D IN THE MATTER OF A PLAN OF ARRANGEMENT
ND REORGANIZATION OF ALLEN-VANGUARD
ORPORATION UNDER THE COMPANIES'REDITORS

&~j ARRANGEMENT ACT, R,S.C. 1985, c, C-36, AS AMENDED
AND SECTION 186 OF THE ONTARIO BUSIA'BSS
CORPORATIONS ACT, R.S.O. 1990, c, B.16,AS AMENDED

SANCTION ORDER

THIS MOTION made by Allen-Vanguard Corporation (the "Applicant" ) for an Order

pursuant to section 6 of the Companies'reditors Arrangement Act, R.S,C. 1985, c. C-36, as

amended (the "CCAA") sanctioning the Applicant's Plan of Arrangement and Reorganization

dated December 9, 2009, as amended, and as it may be further amended from time-to-time in

accordance with its terms (the "Plan") and for ancillary relief associated with the

implementation of the Plan, was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Motion dated December 10, 2009, the affidavit of David

E. Luxton sworn December 8, 2009 and the Exhibits thereto, the affidavit of Barry Goldberg,

Genuity Capital Markets, sworn December 8, 2009, the affidavit of Glenn Sauntry, BMO Capital

Markets, sworn December 8, 2009 and the Exhibit thereto, all filed, and the First and Second

Reports of Deloitte k Touche Inc. (the "Monitor" ) in its capacity as Monitor dated December 8,

2009, and December 10, 2009 and the Appendices thereto (the "Reports" ), all filed, and on

being advised by counsel present that the Monitor, the Affected Creditors and the Sponsor (as
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defined in the Plan) consent to the relief sought on this motion, and on hearing the submissions

of counsel for the Applicant, the Monitor, the Affected Creditors, the Sponsor, Export

Development Canada, the directors of the Applicant and for the Plaintiff in the Action (as

defined below), no one else appearing although notice and service of this motion was duly and

properly given in accordance with the requirements of this Honourable Court's Plan Filing and

Meeting Order dated December 9, 2009 (the "Meeting Order" ), as appears from the Affidavit of

Service of David E. Luxton sworn December 14, 2009 (the "Luxton Affidavit of Service" ):

SERVICE

1. THIS COURT ORDERS AND DECLARES that in accordance with the Meeting Order

this Motion is properly returnable today and hereby dispenses with further service hereof.

DEFINITIONS

2. THIS COURT ORDERS that any capitalized terms not otherwise defined in this Order

shall have the meanings ascribed to such terms in the Plan,

SERVICE AND MEETING OF CREDITORS

3. THIS COURT ORDERS AND DECLARES THAT the Meeting Order remains in full

force and effect, unvaried and unamended.

4. THIS COURT ORDERS AND DECLARES that there has been good and sufficient

notice of the Meeting (as defined in the Meeting Order) and that the Meeting called pursuant to

paragraph 6 of the Meeting Order was duly convened, held and conducted, in conformity with

the CCAA and the Meeting Order.

AMENDMKNT OF PLAN

5. THIS COURT ORDERS AND DECLARES that the amendments to the Plan described

in Schedule "B"to this Order (the "Amendnients") are hereby approved and the Applicant is

hereby (a) authorized and directed to forthwith deliver to the Monitor, for posting on the website,

an amended version of the Plan adopting and reflecting the Amendments and dated as of the date

hereof and (b) deemed to have complied with the requirements of section 9.1 of the Plan and
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paragraph 4 of the Plan Filing and Meeting Order concerning amendments to the Plan, (A

blackline reflecting the Amendments made to the Plan is enclosed as Schedule "C" to this

Order.)

SANCTION OF PLAN

6. THIS COURT ORDERS AND DECLARES that:

(a) the Plan has been approved by the requisite majorities of the Affected Creditors

present and voting, either in person or by proxy, at the Meeting, all in conformity

with the CCAA and the terms of the Initial Order and the Meeting Order;

(b) the Applicant has acted in good faith and with due diligence, has complied with

the provisions of the CCAA, and has not done or purported to do (nor does the

Plan do or purport to do) anything that is not authorized by the CCAA;

(c) the Applicant has adhered to, and acted in accordance with, all Orders of this

Court in the CCAA Proceedings; and

(d) the Plan, together with all of the compromises, arrangements, reorganization,

recapitalization, transfers, transactions, corporate transactions, releases and results

provided for therein and effected or contemplated thereby are fair, reasonable and

in the best interests of the Applicant, the Affected Creditors and the other

stakeholders of the Applicant, and does not unfairly disregard the interests of any

Person (whether an Affected Creditor or otherwise).

7. THIS COURT ORDERS that the Plan, including the compromises, arrangements,

reorganization, recapitalization, transfers, transactions, corporate transactions, releases and

results provided for therein and effected or contemplated thereby, including the Articles of

Reorganization and the Restructuring Documents and the transactions contemplated thereby, be

and are hereby sanctioned and approved pursuant to section 6 of the CCAA and, at the Effective

Time, will enure to the benefit of, become effective and be binding upon the Applicant, the

Affected Creditors, the Sponsor and all other Persons affected thereby, and on their respective

heirs, administrators, executors, legal personal representatives, successors and assigns, in the

order stipulated in the Plan.
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PLAN IMPLEMENTATION

8. THIS COURT ORDERS that the Applicant, the Monitor and the Transfer Agent, as the

case may be, are authorized and directed to take all steps and actions, and to do all things,

necessary or appropriate to enter into or implement the Plan in accordance with its terms,

including making the distributions and implementing the transactions contemplated by the Plan,

and to enter into, execute, deliver, implement and consummate all of the steps, transactions and

agreements contemplated under and pursuant to the Plan, including the Articles of

Reorganization and the Restructuring Documents and the transactions contemplated thereby, in

accordance with their respective terms.

9. THIS COURT ORDERS that in completing the Plan, the Applicant, the Monitor and

the Transfer Agent, as the case may be, be and are hereby authorized and directed:

(a) to execute and deliver such additional, related and ancillary documents and

assurances governing or giving effect to the Plan, including as set out in or

contemplated by the Transaction Agreement, the Restructuring Documents and

the Articles of Reorganization, which are reasonably necessary or advisable to

conclude the Plan and the transactions contemplated thereby, including the

execution of such powers of attorney, conveyances, deeds, releases, bills of sale,

transfers, instruments and such other documents, in the name and on behalf of the

Applicant or otherwise, as may be reasonably necessary or advisable to effect the

Plan and transactions contemplated thereby; and

(b) to take any such steps, actions and proceedings that are reasonably necessary or

incidental to conclude the Plan and the transactions contemplated thereby.

10. THIS COURT ORDERS that the Bulk Sales Act, R.S.O. 1990, c. B-14, as amended, and

any other legislation affecting sales in bulk in all jurisdictions in which the Applicant's assets are

located do not apply to the Plan, and the Plan may be completed without compliance with any

notice, statutory or otherwise, which a creditor or other party may be required to issue in any

jurisdiction within which any of the Applicant's assets are located.
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11. THIS COURT ORDERS AND DECLARES that the reorganization of the capital of

the Applicant under section 186 of the Business Corporations Act (Ontario), R.S.O. 1990, c,

B,16, as amended (the "OBCA"), by the (i) cancellation and extinguishment, without a return of

capital or any other consideration, of all issued and outstanding Securities; (ii) amendment of the

Applicant's Articles of Amalgamation by way of the Articles of Reorgamzation; and (iii) the

issuance of the New Shares to the Sponsor Subsidiary, in the manner set forth in section 8.2(2) of

the Plan and the Articles of Reorganization, be and is hereby approved, authorized and directed.

12, THIS COURT ORDERS that the Applicant is hereby authorized and directed to file the

Articles of Reorganization in the form attached hereto as Schedule "A" with the Director

appointed under the OBCA pursuant to section 186(4) of the OBCA prior to closing to reflect the

reorganization approved in paragraph 11 above.

13. THIS COURT ORDERS AND DECLARES that at the Effective Time, all Securities

shall and are hereby cancelled and extinguished without a return of capital or other

consideration, compensation or relief of any kind to the holders thereof.

14. THIS COURT ORDERS AND DECLARES that at the Effective Time, all Claims

against the Applicant (and any successor thereto or the Sponsor Subsidiary) in respect of the

Securities (including, without limitation, any Claims against the Applicant resulting from the

ownership, purchase or sale of the Securities by any current or former holder thereof, and any

Claims for contribution or indemnity against the Applicant in respect of any such Claims) shall

be and are hereby discharged and extinguished without a return of capital or other consideration,

compensation or relief of any kind to the current or former holders thereof.

15. THIS COURT ORDERS AND DIRECTS the Applicant and the Transfer Agent to

transfer the Common Shares and to issue the New Shares to the Sponsor Subsidiary pursuant to

section 8.2(2) of the Plan and the Articles of Reorganization.

16. THIS COURTS ORDERS AND DECLARES that no meetings or votes of any holders

of Securities or of Common Shares are required in connection with the Plan or the

Reorganization.

f
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17. THIS COURT ORDERS AND DECLARES that all New Shares issued to the Sponsor

Subsidiary in connection with the Plan are validly issued and outstanding on and as of the

Effective Time as fully-paid and non-assessable.

18. THIS COURT ORDERS AND DECLARES that at the Effective Time, all Claims

against the Applicant (and any successor thereto or the Sponsor Subsidiary) in respect of the

Common Shares (including, without limitation, any Claims against the Applicant resulting from

the ownership, purchase or sale of the Common Shares by any current or former holder thereof,

and any Claims for contribution or indemnity against the Applicant in respect of any such

Claims) shall be and are hereby discharged and extinguished without a return of capital or other

consideration, compensation or relief of any kind to the current or former holders thereof, and

the Transfer Agent shall not be required to distribute the Transfer Price (CDN$ 1.00) to the

holders of the Common Shares.

19. THIS COURT ORDERS AND DECLARES that, in accordance with the terms of the

Plan, and the Articles of Reorganization, the legal and beneficial right, title and interest of the

Sponsor Subsidiary in and to the Common Shares shall vest and hereby are vested as of the

Effective Time in the Sponsor Subsidiary absolutely and forever, free and clear of and from any

and all Claims.

20. THIS COURT ORDERS that upon implementation of the Plan in accordance with

Section 8.2(2) thereof, the Applicant shall deliver to the Monitor and file with the Court a copy

of a certificate stating that all conditions precedent set out in the Plan have been satisfied or

waived, the Articles of Reorganization have been filed and have become effective as of the date

set out in the Certificate of Amendment, the transactions set out in Section 8,2(2) of the Plan

have occurred and become effective, and that the implementation of the Plan shall have occurred

in accordance with the Plan at the Effective Time.

21. THIS COURT ORDERS that each Contract shall remain in full force and effect and no

Person who is a party to any Contract shall, following the Plan Implementation Date, accelerate,

terminate, rescind, refuse to perform or repudiate its obligations thereunder, or enforce or

exercise any right (including any right of set-off, dilution or other remedy) or make any demand

or declare any default, violation or breach under or in respect of any such Contract and no
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automatic termination under or in respect of any such Contract will have any validity or effect,

by reason;

(a) of the insolvency of the Applicant (or any of its subsidiaries on account of the

insolvency of the Applicant) or the fact that the Applicant sought or obtained

relief under the CCAA, that the CCAA Proceedings have been commenced or

completed, or that the within restructuring or recapitalization has been

implemented in respect of the Applicant; or

(b) of any compromises or arrangements effected pursuant to, or in connection with,

the Plan or any action taken or transaction effected pursuant to the Plan, the

Articles of Reorganization, any of the Restructuring Documents or this Sanction

Order, including the change in control of the Applicant or any of its subsidiaries;

provided, however, that nothing in this paragraph shall affect or otherwise limit

any contractual right that an employee of the Applicant may have with respect to

a change in control of the Applicant.

RELEASES DISCHARGES AND IN JUNCTIONS

22, THIS COURT ORDERS AND DECLARES that the compromises, arrangements,

reorganizations, releases, discharges and other transactions contemplated in and by the Plan,

including the Articles of Reorganization and the Restructuring Documents, including those

granted by and for the benefit of the Released Parties, are integral components thereof and are

necessary for, and vital to, the success of the Plan and that, effective on the Plan Implementation

Date, all such releases, discharges and injunctions are hereby sanctioned, approved and given full

force and effect in accordance with and subject to their respective terms.

23. THIS COURT ORDERS that, without limiting the generality of any provision of this

Order or the Plan, immediately upon the Plan Implementation Date having occurred, every

Person (regardless of whether or not such Persons are Affected Creditors) hereby fully, finally,

irrevocably and unconditionally releases and discharges each of the Released Parties of and from

any and all demands, claims, actions (including any class actions or proceedings before an

administrative tribunal), causes of action, grievances, counterclaims, suits, debts, sums of money,

accounts, covenants, damages, judgments, expenses, executions, liens and other recoveries on
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account of any liability, obligation, demand or cause of action of whatever nature that any such

Person may be entitled to assert, including, without limitation, any and all claims for accounting,

reconciliation, contribution or indemnity, restitution or otherwise, whether known or unknown,

matured or unmatured, direct, indirect or derivative, foreseen or unforeseen, existing or hereafter

arising, based in whole or in part on any act or omission, transaction, dealing, termination,

disclaimer or repudiation of any contract, lease or other agreement, whether written or oral or

other occurrence existing or taking place on or prior to the Effective Time relating to, arising out

of or in connection with any Affected Claims, the Plan, the Articles of Reorganization, the

cancellation of the Securities and the transfer of the Common Shares without consideration,

compensation or relief of any kind, the Restructuring Documents, the CCAA Proceedings, the

Reorganization or any of the transactions implemented in connection with any of the foregoing

(collectively, the "Released Claims" ); provided, however, that nothing herein shall release or

discharge a Released Party: (i) from any of its obligations under the Plan, the Restructuring

Documents, the Articles of Reorganization, the Transaction Agreement or any other agreement

which the Plan Participants or some of them may have entered into in connection with any of the

foregoing; (ii) if such Released Party is adjudged by the express terms of a judgment rendered on

a final determination on the merits to have committed gross negligence, fraud or willful

misconduct; or (iii) in the case of directors in respect of any claim of the kind referred to in

subsection 5.1(2)of the CCAA or (iv) the EDC Claims.

24. THIS COVRT ORDERS that, without limiting the generality of any provision of this

Order or the Plan, immediately upon the Plan Implementation Date having occiured, every

Person (regardless of whether or not such Persons are Affected Creditors) hereby fully, finally,

irrevocably and unconditionally releases and discharges the Applicant (and any successor thereto

or the Sponsor Subsidiary) and the current and former officers and directors thereof of and from

any and all demands, claims, actions (including any class actions or proceedings before an

administrative tribunal), causes of action, grievances, counterclaims, suits, debts, sums of money,

accounts, covenants, damages, judgments, expenses, executions, liens and other recoveries on

account of any liability, obligation, demand or cause of action of whatever nature that any such

Person may be entitled to assert, including, without limitation, any and all claims for accounting,

reconciliation, contribution or indemnity, restitution or otherwise, whether known or unknown,

matured or unmatured, direct, indirect or derivative, foreseen or unforeseen, existing or hereafter
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arising, based in whole or in part on any act or omission, transaction, dealing, termination,

disclaimer or repudiation of any contract or other agreement, whether written or oral or other

occurrence existing or taking place on or prior to the Effective Time relating to, arising out of or

in connection with any Equity Claims; provided, however, that nothing herein shall release or

discharge a director or current or former officer in respect of any claim of the kind referred to in

subsection 5.1(2)of the CCAA.

25. THIS COURT ORDERS that, without limiting the generality of any provision of this

Order or the Plan, immediately upon the Plan Implementation Date having occurred, all Persons

(regardless of whether or not such Persons are Affected Creditors) are permanently and forever

barred, estopped, stayed and enjoined, on and after the Effective Time, with respect to any and

all Released Claims, from (i) commencing, conducting or continuing in any manner, directly or

indirectly, any action, suits, demands or other proceedings of any nature or kind whatsoever

(including, without limitation, any proceeding in a judicial, arbitral, administrative or other

forum) against the Released Parties; (ii) enforcing, levying, attaching, collecting or otherwise

recovering or enforcing by any manner or means, directly or indirectly, any judgment, award,

decree or order against the Released Parties or their property; (iii) commencing, conducting or

continuing in any manner, directly or indirectly, any action, suits or demands, including without

limitation, by way of contribution or indemnity or other relief, in common law, or in equity,

breach of trust or breach of fiduciary duty or under the provisions of any statute or regulation, or

other proceedings of any nature or kind whatsoever (including, without limitation, any

proceeding in a judicial, arbitral, administrative or other forum) against any Person who makes

such a claim or might reasonably be expected to make such a claim, in any manner or forum,

against one or more of the Released Parties; (iv) creating, perfecting, asserting or otherwise

enforcing, directly or indirectly, any lien or encumbrance of any kind against the Released

Parties or their property; or (v) taking any actions to interfere with the implementation or

consummation of this Plan; provided, however, that the foregoing shall not apply to the

enforcement of any obligations under Plan, the Restructuring Documents or the Transaction

Agreement or any other agreement which the Plan Participants or some of them may have

entered into in connection with any of the foregoing or in respect of any claim against a director

of the kind referred to in subsection 5.1(2)of the CCAA.
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26. THIS COURT ORDERS that, without limiting the generality of any provision of this

Order or the Plan, immediately upon the Plan Implementation Date having occurred, all Persons

(regardless of whether or not such Persons are Affected Creditors) are permanently and forever

barred, estopped, stayed and enjoined, on and after the Effective Time, with respect to any and

all Equity Claims, from (i) commencing, conducting or continuing in any manner, directly or

indirectly, any action, suits, demands or other proceedings of any nature or kind whatsoever

(including, without limitation, any proceeding in a judicial, arbitral, administrative or other

forum) against the Applicant (or any successor thereto or the Sponsor Subsidiary) or any current

or former officer or director thereof; (ii) enforcing, levying, attaching, collecting or otherwise

recovering or enforcing by any manner or means, directly or indirectly, any judgment, award,

decree or order against the Applicant (or any successor thereto or the Sponsor Subsidiary), any

current or former officer or director thereof, or their property; (iii) commencing, conducting or

continuing in any manner, directly or indirectly, any action, suits or demands, including without

limitation, by way of contribution or indemnity or other relief, in common law, or in equity,

breach of trust or breach of fiduciary duty or under the provisions of any statute or regulation, or

other proceedings of any nature or kind whatsoever (including, without limitation, any

proceeding in a judicial, arbitral, administrative or other forum) against any Person who makes

such a claim or might reasonably be expected to make such a claim, in any manner or forum,

against the Applicant (or any successor thereto or the Sponsor Subsidiary) or any current or

former officer or director thereof; (iv) creating, perfecting, asserting or otherwise enforcing,

directly or indirectly, any lien or encumbrance of any kind against the Applicant (or any

successor thereto or the Sponsor Subsidiary), any current or former officer or director thereof, or

their property; or (v) taking any actions to interfere with the implementation or consummation of

this Plan; provided, however, that the foregoing shall not apply in respect of any claim against a

director or current or former officer of the kind referred to in subsection 5.1(2)of the CCAA.

27. THlS COURT ORDERS that, without limiting the generality of any provision of this

Order or the Plan, immediately upon the Plan Implementation Date having occurred, all Persons

(regardless of whether or not such Persons are Affected Creditors) are permanently and forever

barred, estopped, stayed and enjoined, on and after the Effective Time, with respect to any claim

of the kind referred to in subsection 5.1(2) of the CCAA, from (i) commencing, conducting or

continuing in any manner, directly or indirectly, any action, suits, demands or other proceedings
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of any nature or kind whatsoever (including, without limitation, any proceeding in a judicial,

arbitral, administrative or other forum) against the Applicant (or any successor thereto or the

Sponsor Subsidiary), or its property; (ii) enforcing, levying, attaching, collecting or otherwise

recovering or enforcing by any manner or means, directly or indirectly, any judgment, award,

decree or order against the Applicant (or any successor thereto or the Sponsor Subsidiary), or its

property; (iii) commencing, conducting or continuing in any manner, directly or indirectly, any

action, suits or demands, including without limitation, by way of contribution or indemnity or

other relief, in common law, or in equity, breach of trust or breach of fiduciary duty or under the

provisions of any statute or regulation, or other proceedings of any nature or kind whatsoever

(including, without limitation, any proceeding in a judicial, arbitral, administrative or other

forum) against any Person who makes such a claim or might reasonably be expected to make

such a claim, in any manner or forum, against the Applicant (or any successor thereto or the

Sponsor Subsidiary) or its property; (iv) creating, perfecting, asserting or otherwise enforcing,

directly or indirectly, any lien or encumbrance of any kind against the Applicant (or any

successor thereto or the Sponsor Subsidiary), or its property; or (v) taking any actions to interfere

with the implementation or consummation of this Plan; and that the sole recourse for any such

claims against a cinrent or former director or officer of the Applicant as of the date hereof shall

be, and is hereby, limited to any recoveries available from the Applicant's insurance policies in

respect of its current or former directors or officers, and that the holder of any such valid and

proven claim shall be subrogated to the rights of any such director or officer to any insurance

coverage available in respect of such a claim,

28. THIS COURT ORDERS that, pursuant to paragraphs 14 and 24 of this Order, the action

styled as Laneville v. Allen-Vanguard Corporation, et al., Court File No. 64170, commenced at

London (the "Action" ) is hereby dismissed without costs as against the Applicant.

Notwithstanding the dismissal of the Action as against the Applicant and the full release of the

Applicant from the claims in the Action pursuant to the Plan and this Order, the Applicant shall

preserve all documentation within its possession, power and control relevant to the Action,

pending further Order of the Court. This Order is without prejudice to: (a) the Plaintiff in the

Action requesting documentary discovery and oral discovery of a representative of the Applicant

under the provisions of R, 30.10and R. 31,10of the Rules ofCivil Procedure; (b) the Plaintiff in

the Action serving' summons to witness on an employee of the Applicant under the provisions
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of R. 39.03 of the Rules of Civil Procedure; and (c) the Applicant's rights in responding to any

such actions.

DISCHARGE OF MONITOR

29. THIS COURT ORDERS that as of the Effective Time, the Monitor shall be discharged

and released and shall have no further obligations and responsibilities, save and expect with

respect to any remaining duties and responsibilities required to give effect to the terms of the

Plan and this Order.

30. THIS COURT ORDERS that the completion of the Monitor's duties shall be evidenced,

and its final discharge shall be effected by the Monitor filing a certificate of discharge with this

Court.

31. THIS COURT ORDERS AND DECLARES that the actions and conduct of the

Monitor in the CCAA Proceedings are hereby approved and that the Monitor has satisfied all of

its obligations up to and including the date of this Sanction Order, and that in addition to the

protections in favour of the Monitor as set out in the Initial Order, the Monitor shall not be liable

for any act or omission on the part of the Monitor, including with respect to any reliance thereof,

including without limitation, with respect to any information disclosed, any act or omission

pertaining to the discharge of duties under the Plan or as requested by the Applicant or with

respect to any other duties or obligations in respect of the implementation of the Plan, save and

except for any claim or liability arising out of any gross negligence or willful misconduct on the

part of the Monitor. Subject to the foregoing, and in addition to the protections in favour of the

Monitor as set out in the Orders of this Court, any Claims against the Monitor in connection with

the performance of its duties as Monitor are hereby released, stayed, extinguished and forever

barred and the Monitor shall have no liability in respect thereof.

32. THIS COURT ORDERS that no action or other proceeding shall be commenced against

the Monitor in any way arising from or related to its capacity or conduct as Monitor except with

prior leave of this Court and on prior written notice to the Monitor and such further order

securing, as security for costs, the solicitor and his own client costs of the Monitor in connection

with any proposed action or proceeding as the Court hearing the motion for leave to proceed may

deem just and appropriate.
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33, THIS COURT ORDERS that the Reports of the Monitor and the activities of the

Monitor referred to therein be and are hereby approved.

CCAA CHARGES

34. THIS COURT ORDERS that the Director's Charge (as such term is defined in the

Initial Order) is hereby discharged and released and of no further force or effect as of the

Effective Time,

35. THIS COURT ORDERS that on the Plan Implementation Date, or as soon as

reasonably practicable thereafter, the Applicant shall pay all professional fees and disbursements

incurred at their standard rates due to the Monitor, counsel for the Monitor and counsel for the

Applicant in respect of these proceedings for the period up to and including the Plan

Implementation Date, to the extent not already paid in accordance with the terms of the Initial

Order, and upon such payments having been made by the Applicant, the Monitor shall file an

acknowledgment confirming same with the Court (with a copy to the Sponsor) at which time the

Administration Charge (as such term is defined in the Initial Order) shall hereby be discharged

and released and of no further force or effect or, failing the filing of such acknowledgement by

the Monitor, at such time as determined by this Honourable Court.

INITIAL ORDER AND OTHER ORDERS

36. THIS COURT ORDERS that:

(a) except to the extent that the Initial Order has been varied by or is inconsistent

with this Order or any further Order, the provisions of the Initial Order shall

remain in full force and effect until the Effective Time; provided that the

protection granted in favour of the Monitor in the Initial Order shall continue in

full force and effect after the Effective Time;

(b) the stay of proceedings set out in the Initial Order is hereby extended until the

Effective Time without further order of this Court.

i
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EFFECT RECOGNITION ASSISTANCE

37. THIS COURT ORDERS that this Order shall have full force and effect in all provinces

and territories in Canada, outside Canada and against all Persons against whom it may otherwise

be enforceable.

38. THIS COURT REQUESTS the aid, recognition and assistance of other courts in

Canada in accordance with Section 17 of the CCAA and requests that the Federal Court of

Canada and the courts and judicial, regulatory and administrative bodies of or by the provinces

and territories of Canada, the Parliament of Canada, the United States of America, the states and

other subdivisions of the United States of America including, without limitation, the U.S. District

Court, the United Kingdom, Ireland, India and other nations and states act in aid, recognition and

assistance of, and be complementary to, this Court in carrying out the terms of this Order and

any other Order in this proceeding, Each of the Applicant, the Monitor and the Sponsor shall be

at liberty, and is hereby authorized and empowered, to make such further applications, motions

or proceedings to or before such other court and judicial, regulatory and administrative bodies,

and take such other steps, in Canada, the United States of America, the United Kingdom, Ireland,

India, and other nations as may be necessary or advisable to give effect to this Order.

39. THIS COURT ORDERS that, in the event that the Affected Creditors and the Sponsor

cannot resolve the quantum of the equity injection to be made by the Sponsor pursuant to the

Transaction Agreement prior to the Effective Time, such quantum shall be determined by this

Honourable Court on an expedited basis (within thirty days or less, subject to Court availability)

on a mutually agreed timetable and process between the Affected Creditors and the Sponsor,

Prior to the Effective Time, the Affected Creditors, the Sponsor and the Allen-Vanguard Parties

shall agree on amended terms to the Credit Agreement and any other agreements among them

required to outline the mechanism to resolve the quantum of the equity injection and related

matters.

ENTEREO AT / INSORIT A TORONTO

ON / BOOK NO:

LE / DAN LI= I EGISTRE NO

DFC & &2009

PER i PAR; ~6~ Joanne Nicoara
Registrar, Superior Gourl ot Justice
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For Ministry Use Only Ontario Corporation Number

A fusage exclusif du minisrkre Numero de la societd en Ontario

1633813

ARTICLES OF REORGANIZATION
STA TUTS DE REORGANISA TlOlil

Form 9 1. The name of the corporation is (Set out in BLOCK CAPITAL LETTERS)
Business Denomination sociale de la socidte: (Ecnre en LETTRES MAJUSCULES SEULEMENT):

Corporations
Act AL LEN — VANGUARD CORPORAT I ON

Formule 9
Loi sur les

socidids par
actions

2. The new name of the corporation if changed by the reorganization: (Set out in BLOCK CAPITAL LETTERS)
Nouvelle ddnomination sociale de la societd si elle est modifide par suite de la rdorganisation . (Ncrire en LETTRES
MAJUSCULES SEULEMENT .

3. Date of incor porationlamalgamation: / Dale de la constitution ou de la fusion:

2005 February 10

Year, Month, Day I anode, mois, four

4. The reorganization was ordered by the court on I La cour a ordonne la rdorganisstion le

[DATE TO BE INSERTED PRIOR TO FILING]

Year, Month, Day I ennde, mois, lour

and a certified copy of the Order of the court is attached to these articles as Exhibit "A".I une copie cerliflde conforms de
I'ordonnance de la cour consfrtue I'annexe A».

5. In accordance with the Order for reorganization the articles of the corporation are amended as follows:
Conformdment d I'ordonnance de reorganisalion, les staluls de la socidtd sont modkfids de la fagon sulvante:

Amend the rights, privileges, restrictions and conditions attaching to the common shares by adding the
provisions set out in Schedule 1 and Schedule 2 which are attached to these articles.

071 14 (03/2006)
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SCHEDULE 1

TO THE ARTICLES OF REORGANIZATION OF
ALLEN-VANGUARD CORPORATION

The additional rights, privileges, restrictions and conditions attaching to the common shares as a

class shall be as follows:

1. Defined Terms

For the purposes of paragraphs 2 and 3 hereof:

(a) "Corporation" means Allen-Vanguard Corporation;

(b) "Contego AV" means Contego AV Luxembourg S.a r.l., a Luxembourg S,a r,l.;

(c) "Transfer" has the meaning ascribed to such term in paragraph 2(b) hereof;

(d) "Transfer Agent" means CIBC Mellon Trust Company;

(e) "Transfer Date" means the date upon which the Transfer Notice is delivered to

the Transfer Agent in accordance with paragraph 2(a) hereof;

(f) "Transfer Price" means $1.00;

(g) "Transfer Notice" means the notice advising of the Transfer, substantially in the

form attached hereto as Schedule 2; and

(h) "Transfer Time" means the time the Transfer Notice is delivered to the Transfer

Agent on the Transfer Date in accordance with paragraph 2(a) hereof.

2, Transfer

(a) At any time, the Corporation may cause the Transfer through the delivery by the

Corporation of the Transfer Notice to the Transfer Agent by hand delivery to an

authorized signing officer of the Transfer Agent, which delivery shall be deemed

to be delivery of the Transfer Notice to each holder of common shares of the

Corporation, with a copy to Contego AV by delivery to an authorized signing

officer of Contego AV.

(b) In the event the Transfer Notice is delivered by the Corporation in accordance

with paragraph 2(a) hereof, at the Transfer Time, each holder of common shares

shall be deemed to have transferred, to Contego AV all of such person's right,

title and interest in and to its common shares and Contego AV shall acquire, and

shall be deemed to have acquired, from each such holder of common shares all,

but not less than all, of the common shares held by each such holder (which

transfer and acquisitions are referred to herein as the "Transfer" ) and, at the

Transfer Time, each holder of common shares shall not be entitled to exercise any

of the rights of a holder of common shares in respect thereof other than the right

to receive its pro rata share of the Transfer Price for the common shares.



1b

(c) Contego AV shall, on the Transfer Date, deposit with, or otherwise cause to be
deposited with, the Transfer Agent sufficient funds to pay the Transfer Price to
the holders of the common shares and, in the event that the Transfer Notice is

delivered by the Corporation in accordance with paragraph 2(a) hereof, such

deposit shall constitute a full and complete discharge of Contego AV's obligation

to pay the Transfer Price to the holders of the common shares. On and aAer the

Transfer Time, any such money deposited with the Transfer Agent shall be held

by the Transfer Agent as agent for the holders of the common shares, and receipt
of payment by the Transfer Agent shall be deemed to constitute payment of the

Transfer Price to the holders of the common shares for all of the common shares

transferred pursuant to the Transfer. The holders of the common shares

transferred pursuant to the Transfer shall be entitled to receive their pro rata share

of the Transfer Price (rounded down to the nearest $0.01),without interest, for the

common shares so transferred, (i) on presentation and surrender of the certificate
or certificates representing all common shares held by such holder (or, in respect
of any such certificate or certificates which have been lost, destroyed or
wrongfully taken, an indemnity bond together with an affidavit confirming

ownership, each in a form satisfactory to Contego AV, acting reasonably) or any

other evidence of ownership with respect to the common shares which is

satisfactory to Contego AV, acting reasonably, and (ii) on presentation of a fully

completed and duly executed letter of transmittal in a form acceptable to Contego
AV and the Transfer Agent, acting reasonably, provided that no holder shall be
entitled to receive an amount less than $0.01. Should any holder of any common

shares transferred pursuant to the Transfer fail to present and surrender the above
mentioned documentation, Contego AV shall have the right, affer four (4) years
from the Transfer Date, to have all remaining funds deposited with the Transfer

Agent returned to Contego AV and Contego AV shall thereafter be responsible
for payment of the Transfer Price to any former holder of a common share upon

presentation and surrender of such documentation as Contego AV may require.

3. If the Transfer Notice has not been delivered to the Transfer Agent in accordance with

paragraph 2(a) hereof on or prior to 11:59p.m. on the date that is two (2) business days

after the date on which the certificate of amendment is received by the Corporation from

the Ministry of Government Services, the provisions of paragraphs 1 and 2 hereof shall

be of no force or effect.



lc

SCHEDULE 2
TO THE ARTICLES OF REORGANIZATION OF

ALLEN-VANGUARD CORPORATION

TRANSFER NOTICE

TO: CIBC Mellon Trust Company

COPY TO: Contego AV Luxembourg S.h r.l.

FROM: Allen-Vanguard Corporation

DATE: [insert date]

All capitalized terms in this Transfer Notice that are not defined herein have the meaning
ascribed to such terms in the share provisions attaching to the common shares of Allen-Vanguard
Corporation.

In accordance with the share provisions attaching to the common shares, Allen-Vanguard
Corporation hereby gives notice to the Transfer Agent and Contego AV Luxembourg S.a r.l. of
the Transfer.

ALLEN-VANGUARD CORPORATION

Per:
Name:
Title:

Date on which this Transfer Notice is delivered to the Transfer Agent:

Time on the Transfer Date this Transfer Notice is delivered to the Transfer Agent;

'IS772457 8
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6. The terms and conditions fo which the reorganization is made subject by the Order have been compfted with.
I es conditions que I'ordonnance impose a la reorganisatlon ont ete respectdes.

These articles are submitted under section 166 of the Busine-s Corporations Act and are signed in duplicate
Les presents statuls sont dttposds en vertu de I'article IB6 de la Loi sur tes societes par actions lls sont signes en double
exemplaire.

ALLEN-VANGUARD CORPORATION

Name of Corporation I Denomination sociale de la socltftif

By/
Part

[TO BE COMPLETED)

Qjgifj~rgjgfgtijt+ Descrfption of Office I Fonction

071 11 i03/2006l



EXHIBIT A
TO THE ARTICLES OF REORGANIZATION OF

ALLEN-VANGUARD CORPORATION

CERTIFIED COPY OF THK ORDER OF THE COURT



Schedule "B"

Amendments

Section 8.6(i)

~ Delete current section 8.6(i) and replace with:

(i) At the Effective Time, the Released Parties will be released and discharged or
deemed to be released and discharged by each of the other Released Parties and all
Affected Creditors and all other Persons from any and all demands, claims, actions
(including any class actions or proceedings before an administrative tribunal), causes of
action, grievances, coimterclaims, suits, debts, sums of money, accounts, covenants,
damages, judgments, expenses, executions, liens and other recoveries on account of any
liability, obligation, demand or cause of action of whatever nature that any such Person
may be entitled to assert, including, without limitation, any and all claims for accounting,
reconciliation, contribution or indemnity, restitution or otherwise, whether known or
unknown, matured or unmatured, direct, indirect or derivative, foreseen or unforeseen,
existing or hereafter arising, based in whole or in part on any act or omission, transaction,
dealing, termination, disclaimer or repudiation of any contract, lease or other agreement,
whether written or oral or other occurrence existing or taking place on or prior to the
Effective Time relating to, arising out of or in connection with any Affected Claims, this
Plan, the Articles of Reorganization, the cancellation of the Securities and the transfer of
the Common Shares without consideration, compensation or relief of any kind, the
Restructuring Documents, the CCAA Proceedings, the Reorganization or any of the
transactions implemented in connection with any of the foregoing (collectively, the
"Released Claims" ); provided, however, that nothing herein shall release or discharge a
Released Party: (i) from any of its obligations under the Plan, the Restructuring
Documents, the Articles of Reorganization, the Transaction Agreement or any other
agreement which the Plan Participants or some of them may have entered into in
connection with any of the foregoing; (ii) if such Released Party is adjudged by the
express terms of a judgment rendered on a final determination on the merits to have
committed gross negligence, fraud or willful misconduct; or (iii) in the case of directors
in respect of any claim of the kind referred to in subsection 5.1(2) of the CCAA or (iv)
the EDC Claims.

Section 8.6(ii)

~ Delete current section 8.6(ii) and replace with:

(ii) At the Effective Time, the Company and the current and former officers and
directors thereof will be released and discharged or deemed to be released and discharged
by each other and all Affected Creditors and all other Persons Born any and all demands,
claims, actions (including any class actions or proceedings before an administrative
tribunal), causes of action, grievances, counterclaims, suits, debts, sums of money,
accounts, covenants, damages, judgments, expenses, executions, liens and other



recoveries on account of any liability, obligation, demand or cause of action of whatever
nature that any such Person may be entitled to assert, including, without limitation, any
and all claims for accounting, reconciliation, contribution or indemnity, restitution or
otherwise, whether known or unknown, matured or unmatured, direct, indirect or
derivative, foreseen or unforeseen, existing or hereafter arising, based in whole or in part
on any act or omission, transaction, dealing, termination, disclaimer or repudiation of any
contract, lease or other agreement, whether written or oral or other occurrence existing or
taking place on or prior to the Effective Time relating to, arising out of or in connection
with any Equity Claims; provided, however, that nothing herein shall release a director or
current or former officer in respect of any claim of the kind referred to in subsection
S.l(2) of the CCAA.

Section S.7(ii)

~ Delete current section 8.7(ii) and replace with:

(ii) All Persons (regardless of whether or not such Persons are Affected Creditors) are
permanently and forever barred, estopped, stayed and enjoined, on and after the Effective
Time, with respect to any and all Equity Claims, fTom (i) commencing, conducting or
continuing in any manner, directly or indirectly, any action, suits, demands or other
proceedings of any nature or kind whatsoever (including, without limitation, any
proceeding in a judicial, arbitral, administrative or other forum) against the Company (or
any successor thereto or the Sponsor Subsidiary) or any current or former officer or
director thereof; (ii) enforcing, levying, attaching, collecting or otherwise recovering or
enforcing by any manner or means, directly or indirectly, any judgment, award, decree or
order against the Company (or any successor thereto or the Sponsor Subsidiary), any
current or former officer or director thereof, or their property; (iii) commencing,
conducting or continuing in any manner, directly or indirectly, any action, suits or
demands, including without limitation, by way of contribution or indemnity or other
relief, in common law, or in equity, breach of trust or breach of fiduciary duty or under
the provisions of any statute or regulation, or other proceedings of any nature or kind
whatsoever (including, without limitation, any proceeding in a judicial, arbitral,
administrative or other forum) against any Person who makes such a claim or might
reasonably be expected to make such a claim, in any manner or forum, against the
Company (or any successor thereto or the Sponsor Subsidiary) or any current or former
officer or director thereof; (iv) creating, perfecting, asserting or otherwise enforcing,
directly or indirectly, any lien or encumbrance of any kind against the Company (or any
successor thereto or the Sponsor Subsidiary), any current or former officer or director
thereof, or their property; or (v) taking any actions to interfere with the implementation or
consummation of this Plan; provided, however, that the foregoing shall not apply in
respect of any claim against a director or current or former officer of the kind referred to
in subsection 5.1(2)of the CCAA.



Section S.7(iii)

~ Delete current section 8.7(iii) and replace with:

(iii) All Persons (regardless of whether or not such Persons are Affected Creditors) are
permanently and forever barred, estopped, stayed and enjoined, on and aAer the Effective
Time, with respect to any claim of the kind referred to in subsection 5.1(2)of the CCAA,
from (i) commencing, conducting or continuing in any manner, directly or indirectly, any
action, suits, demands or other proceedings of any nature or kind whatsoever (including,
without limitation, any proceeding in a judicial, arbitral, administrative or other forum)
against the Company (or any successor thereto or the Sponsor Subsidiary) or its property;
(ii) enforcing, levying, attaching, collecting or otherwise recovering or enforcing by any
manner or means, directly or indirectly, any judgment, award, decree or order against the
Company (or any successor thereto or the Sponsor Subsidiary) or its property; (iii)
commencing, conducting or continuing in any manner, directly or indirectly, any action,
suits or demands, including without limitation, by way of contribution or indemnity or
other relief, in common law, or in equity, breach of trust or breach of fiduciary duty or
under the provisions of any statute or regulation, or other proceedings of any nature or
kind whatsoever (including, without limitation, any proceeding in a judicial, arbitral,
administrative or other forum) against any Person who makes such a claim or might
reasonably be expected to make such a claim, in any manner or fonun, against the
Company (or any successor thereto or the Sponsor Subsidiary) or its property; (iv)
creating, perfecting, asserting or otherwise enforcing, directly or indirectly, any lien or
encumbrance of any kind against the Company (or any successor thereto or the Sponsor
Subsidiary) or its property; or (v) taking any actions to interfere with the implementation
or consummation of this Plan; and the sole recourse for any such claims against a current
or former director or officer of the Company as of the date hereof shall be, and is hereby,
limited to any recoveries available from the Company's insurance policies in respect of
its current or former directors or officers, and that the holder of any such valid and

proven claim shall be subrogated to the rights of any such director or officer to any
insurance coverage available in respect of such a claim.



Schedule "C"

Blackline of Amendments

Section 8.6(i):

(i) At the Effective Time, the Released Parties will be released and discharged or

deemed to be released and discharged by each of the other Released Parties and all

Affected Creditors and all other Persons from any and all demands, claims, actions

(including any class actions or proceedings before an administrative tribunal), causes of
action, grievances, counterclaims, suits, debts, sums of money, accounts, covenants,

damages, judgments, expenses, executions, liens and other recoveries on account of any

liability, obligation, demand or cause of action of whatever nature that any such Person

may be entitled to assert, including, without limitation, any and all claims for accounting,

reconciliation, contribution or indemnity, restitution or otherwise„whether known or

unknown, matured or unmatured, direct, indirect or derivative, foreseen or unforeseen,

existing or hereafter arising, based in whole or in part on any act or omission, transaction,

dealing, termination, disclaimer or repudiation of any contract, lease or other agreement,

whether written or oral or other occurrence existing or taking place on or prior to the

Effective Time relating to, arising out of or in connection with any Affected Claims, this

Plan, the Articles of Reorganization, the cancellation of the Securities and the transfer of
the Common Shares without consideration, compensation or relief of any kind, the

Restructuring Documents, the CCAA Proceedings, the Reorganization or any of the

transactions implemented in connection with any of the foregoing (collectively, the

"Released Claims" ); provided, however, that nothing herein shall release or discharge a

Released Party: (i) from any of its obligations under the Plan, the Restructuring

Documents, the Articles of Reorganization, the Transaction Agreement or any other

agreement which the Plan Participants or some of them may have entered into in

coimection with any of the foregoing; (ii) if such Released Party is adjudged by the

express terms of a judgment rendered on a final determination on the merits to have

committed gross negligence, fraud or willful misconduct; or (iii) in the case of directors

in respect of any claim of~te kjgdgeferred to in subsection 5.1(2) of the CCAA or (iv)

the EDC Claims.

Section 8.6(ii):

(ii) At the Effective Time, the Company and the current and former officers and

directors thereof will be released and discharged or deemed to be released and discharged

by each other and all Affected Creditors and all other Persons from any and all demands,

claims, actions (including any class actions or proceedings before an administrative

tribunal), causes of action, grievances, counterclaims, suits, debts, sums of money,

accounts, covenants, damages, judgments, expenses, executions, liens and other

recoveries on account of any liability, obligation, demand or cause of action of whatever

nature that any such Person may be entitled to assert, including, without limitation, any

and all claims for accounting, reconciliation, contribution or indemnity, restitution or
otherwise, whether known or unknown, matured or unmatured, direct, indirect or



derivative, foreseen or unforeseen, existing or hereafter arising, based in whole or in part
on any act or omission, transaction, dealing, termination, disclaimer or repudiation of any
contract, lease or other agreement, whether written or oral or other occurrence existing or
taking place on or prior to the Effective Time relating to, arising out of or in connection
with any Equity Claims; provided, however, that nothing herein shall release a director QI

ent or former teer in respect of any claim~fthe ki d referred to in subsection
5.1(2)of the CCAA.

Section 8.7(ii):

(ii) All Persons (regardless of whether or not such Persons are Affected Creditors) are
permanently and forever barred, estopped, stayed and enjoined, on and after the Effective
Time, with respect to any and all Equity Claims, &om (i) commencing, conducting or
continuing in any manner, directly or indirectly, any action, suits, demands or other
proceedings of any nature or kind whatsoever (including, without limitation, any
proceeding in a judicial, arbitral, administrative or other forum) against the Company (or
any successor thereto or the Sponsor Subsidiary) or any current or former officer or
director thereof; (ii) enforcing, levying, attaching, collecting or otherwise recovering or
enforcing by any manner or means, directly or indirectly, any judgment, award, decree or
order against the Company (or any successor thereto or the Sponsor Subsidiary), any
current or former officer or director thereof, or their property; (iii) commencing,
conducting or continuing in any manner, directly or indirectly, any action, suits or
demands, including without limitation, by way of contribution or indemnity or other
relief, in common law, or in equity, breach of trust or breach of fiduciary duty or under
the provisions of any statute or regulation, or other proceedings of any nature or kind
whatsoever (including, without limitation, any proceeding in a judicial, arbitral,
administrative or other forum) against any Person who makes such a claim or might
reasonably be expected to make such a claim, in any manner or forum, against the

Company (or any successor thereto or the Sponsor Subsidiary) or any current or former
officer or director thereof; (iv) creating, perfecting, asserting or otherwise enforcing,
directly or indirectly, any lien or encumbrance of any kind against the Company (or any
successor thereto or the Sponsor Subsidiary), any current or former officer or director
thereof, or their property; or (v) taking any actions to interfere with the implementation or
consummation of this Plan; provided, however, that the foregoing shall not apply in

respect of any claim against a director or cu orme o i er of the kind referred to
in subsection 5.1(2)of the CCAA.

Section 8.7(iii):

(iii) All Persons (regardless of whether or not such Persons are Affected Creditors) are
permanently and forever barred, estopped, stayed and enjoined, on and after the Effective
Time, with respect to any claim

commencing, conducting or continuing in any manner, directly or indirectly, any action,
suits, demands or other proceedings of any nature or kind whatsoever (including, without
limitation, any proceeding in a judicial, arbitral, administrative or other forum) against

its~~o~rt; (ii) enforcing, levying, attaching, collecting or



otherwise recovering or enforcing by any manner or means, directly or indirectly, any
judgment, award, decree or order against the Company (or any successor thereto or the
Sponsor Subsidiary, 'or property; (iii)
commencing, conducting or continuing in any manner, directly or indirectly, any action,
suits or demands, including without limitation, by way of contribution or indemnity or
other relief, in common law, or in equity, breach of trust or breach of fiduciary duty or
under the provisions of any statute or regulation, or other proceedings of any nature or
kind whatsoever (including, without limitation, any proceeding in a judicial, arbitral,
administrative or other forum) against any Person who makes such a claim or might
reasonably be expected to make such a claim, in any manner or forum, against the

directly or indirectly, any lien or encumbrance of any kind against the Company (or any
successor thereto or the Sponsor Subsidiary,
thee~or i s property; or (v) taking any actions to interfere with the implementation or
consummation of this Plan; and the sole recourse for any such claims against a current or
former director~roBic r of the Company as of the date hereof shall be, and is hereby,
limited to any recoveries available from the Company's insurance policies in respect of
its current or former directors or o+fjgm, and that the holder of any such valid and
proven claim shall be subrogated to the rights of any such director orroffi er to any
insurance coverage available in respect of such a claim.



IN THE MATTER OF THE COMPANIES 'REDITORS ARRANGEMENT ACT, R S C. 1985, c C 36, AS AMENDED

AND IN THE MATTER OF A PLAN OF ~GEMENT AND REORGANIZATION OF ALLEN-VANGUARD

CORPORATION UNDER THE COMPANIES'REDITORS ARRANGEMENT ACT, R.S.C. 198$, c. C-36, AS AMENDED AND

SECTION 186 OF THE ONTARIO BUSINESS CORPORATIONS ACT, R.S.O. 1990, c. B.16,AS AMENDED

ONTARIO
SUPERIOR COURT OF JUSTICE

(COM1VKRCIAL LIST)

Proceeding commenced at Toronto

SANCTION ORDER

LANG MICHENER LLP
Brookfield Place
P.O. Box 747
181 Bay Street, Suite 2500
Toronto, Ontario
MSJ 2T7

Alex Ilchenko
Telephone; (416) 307-4116
Fax: (416) 365-1719
Law Society No.: 33944Q

Lawyers for the Applicant
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2006 CarswellOnt 406, 17 C.B.R.(5th) 78, 14 B.L.R.(4th) 260

2006 CarswellOnt 406, 17 C.B.R.(5th) 78, 14 B.L.R.(4th) 260

Stelco Inc., Re

IN THE MATTER OF THE COMPANIES'REDITORS ARRANGEMENT ACT, R.S.C. 1985, c C-36, AS
AMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR ARRANGEMENT WITH RESPECT TO
STELCO INC. AND THE OTHER APPLICANTS LISTED IN SCHEDULE "A"

APPLICATION UNDER THE COMPANIES'REDITORS ARRANGEMFNT ACT, R.S C 1985, c. C-36, AS
AMENDED

Ontario Superior Court of Justice [Commercial ListJ

Farley J.

I-Ieard: January 17, 18, 20, 2006
Judgment: January 20, 2006

Docket, 04-CI.-5306

(&3 Thomson Reuters Canada Limited or its Liccnsors (excluding individual court documents) All rights rcscrved

Counsel Michael Barrack, James D. Gage, Geoff R. Hall for Applicants

Robert Thornton, Kyla Mahar for Monitor

Peter Jervis, George Glezos, Karen Kiang for Equity Holders

John Varley for Salaried Employees

David Jacobs for USW Locals 8782, 5328

Aubrey Kauffman for Tncap Management Ltd

Kevin Zych, Rick Orzy for 8% and 10 4% Stclco Bondholders

Lawrence Thacker for Directors of Stelco

Sharon White for USW Local 1005

Ken Rosenberg for USW International

Kevin McElcheran for GE

Gale Rubenstein, Fred Myers for Superintendent of Financial Services

2012 Thomson Reuters. No Claim to Orig. Govt. Works
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2006 CarswellOnt 406, 17 C.B.R.(5th) 78, 14 B.L.R.(4th) 260

Derrick Tay for Mittal

David R Byers, Scan Dunphy for CIT Business Credit as DIP and ABL Lender

V. Gauthier for BABC Global Finance

L. Edwards for EDS Canada Inc

Peter Jacobscn for Globe & Mail

Paul Macdonald, Andy Kent for Sunnse, Appalloosa

Murray Gold, Andrew Hatnay for Salaried Retirees

Flaviano Stanc for himself

Subject. Coiporate and Commercial; Insolvency; Civil Practice and Procedure

Business associations --- Changes to corporate status —Arrangements and compromises —With shareholders —Reor-

ganization

Corporation negotiated plan of arrangemcnt and reorganization to present to shareholders for approval ——Arrangement

acknowlcdgcd that subsequent ieorganization could result in cancellation of reorganized corporation's shares based on

those shares'aving no value —Shareholdei gioup claimed that sufficient value in corporation existed to fully satisfy

claims of affected and unaffected creditors and to provide some additional value to shareholders —All shareholders and

creditors voted on and approved arrangemcnt in excess of statutory two-thirds requircmcnts —Corporation brought ap-

plication for order sanctioning and approving arrangemcnt —Group brought cross-motion for adjournment of approval

of arrangement for 60 days —Motion dismissed —Plan was fair, reasonable and equitable regarding existmg cquity-
Group had not prcscntcd credible evidence that existing equity had any value independent of proposed arrangement—

Despite very comprehensive capital raising and asset sale process and with market well canvassed, no interested party

had come forward to conclude another deal —Significant majority of shareholders had approved of arrangement with

large quorum present —No creditor opposition to arrangement existed —Creditors were accounted for and had been in-

volved in negotiations to create arrangemcnt.

Bankruptcy and insolvency —- Proposal —Companies'reditors Arrangement Act —Arrangemcnts —Approval by

court —"Fair and reasonable"

Corporation negotiated plan of arrangement and reorganization to present to shareholders for approval —Arrangement

acknowledged that subsequent reorganization could result in cancellation of reorganized corporation's shares based on

those shares'aving no value —Shareholder group claimed that sufficient value in corporation existed to fully satisfy

claims of affected and unaffected creditors and to provide some additional value to shareholders —All shareholders and

creditors voted on and approved arrangement in excess of statutory two-thirds requirements —Corporation brought ap-

plication for order sanctioning and approving arrangement —Group brought cross-motion for adjournment of approval

of arrangement for 60 days —Motion dismissed —Plan was fair, reasonable and equitable regarding existing equity—

Group had not presented credible evidence that existing equity had any value independent of proposed arrangement-

Despitc very comprehensive capital raising and asset sale process and with market well canvassed, no interested party

2012 Thomson Reuters. No Claim to Orig. Govt. Works
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2006 CarswellOnt 406, 17 C.B.R.(5th) 78, 14 B.L.R.(4th) 260

had come forward to conclude another deal —Significant majority of shareholders had approved of arrangement with

large quorum present —No creditor opposition to arrangement existed —Creditors were accounted for and had been in-

volved in negotiations to create arrangement.

Cases considered by Farley J.:

Algoma Steel Inc,, Re (2001), 2001 CiirswcllOnt 4640, 30 C.B.R. (4th) 1 (Ont S C,J [Commercial List]) —con-
sidered

Beattice Foods Inc., Re (1996), 43 C.B.R. (4th) 10, 1996 CarswellOnt 5598 (Ont. Gen. Div [Commercial List))—
referred to

Cable Satisfaction International Inc, v. Riel~ter d'c Associes inc. (2004), 48 C.B.R, (4th) 205, 2004 CarswcllQue 810
(Que S.C.)—considered

Canadian Airlines Corp., Re (2000), 2000 ABQB 442, 2000 CarswcllAlta 662, [2000] 10 W W,R. 269, 20 C.'.B R,

(4th) 1, 84 Alta L.R (3d) 9, 9 13.L.R. (3d) 41, 265 A R 201 (Alta Q B.)—considered

Canadian Airlines Corp., Re (2000), 2000 ABCA 238, 2000 C'arswcllAlta 919, (200(l] 10 W W R 314, 20 C H R

(4th) 46, 84 Alta. I. R, (3d) 52, 9 B.I.R (3d) 86, 266 A R 131, 228 W,A.C'31 (Alta C.A. [In Chaiiibers]) - re-

ferred to

l.aidlaw, Re (2003), 2003 CarswcllOnt 787, 39 C 13.R. (4th) 239 (Ont. S C J ) —referred to

New Quebec Raglan Mines Ltd. v Blair-Andersen (1993), 9 B.L.R. (2d) 93, 1993 CarswcllOnt 173 (Ont, Gen. Div.
[Commercial List]) —considered

Olympia d'c York Developments Ltd. v. Royal Trust Co, (1993), 17 C H.R. (3d) I, (sub nom, Ol&»npia dI York Devel-

opnients Ltd., Re) 12 O.R (3d) 500, 1993 CarswellOnt 182 (Ont. Gcn. Div.) —referred to

Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1, 83 D.L.R (4th) 76, 46 O.A.C. 321, 4 O.R. (3d) I, 1991
CarswcllOnt 205 (Ont. C.A.) —considered

Sammi Atlas Inc., Re (1998), 1998 CarswellOnt 1145, 3 C,B.R. (4th) 171 (Ont Gen, Div. [Commercial List)) ——re-

ferred to

Stelco Inc., Re (2004), 48 C.B.R. (4th) 299, 2004 CarswcllOnt 1211 (Ont, S,C.J. [Commercial List]) —considered

Stelco Inc,, Re (2004), 2004 CarswcllOnt 2936 (Ont, C.A.) —referred to

Stelco Inc., Re (2004), 338 N.R 196 (note), 2004 CarswcllOnt 5200, 2004 CarswcllOnt 5201 (S.C C.) —referred to

T. Eaton Co,, Re (1999), 1999 CaiswellOnt 4661, 15 C.B.R, (4th) 311 (Ont. S C J [Commercial List]) —referred to

Statutes considered:

Business Corporations Act, R.S.A. 2000, c. B-9

Generally —referred to
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Canada Business Corporations Act, R.S,C, 1985, c. C-44

Generally —re fcrred to

s 191 —considered

Companies'reditors Arrangement Act, R.S C 1985, c. C-36

Generally —referred to

CROSS-MOTION by shareholder group for adjournment of arrangemcnt implementation for 60 days.

Farley J.;

I The Applicants (collectively "Stelco") moved for:

(a) a declaration that Stelco has complied with the provisions of the Companies'reditors Ai&angemeiit Act

("CCAA") and thc orders of this court made in this CCAA procccding,

(b) a declaration that thc Stclco plan of arrangement pursuant to thc CCAA and the reorganization of Stclco Inc

("S")under thc Canada Biisiness Corpoi.atioiis Act ("CBCA") (collectively thc "Plan" ) as voted on by thc af-

fected creditors of Stclco is fait and rcasonablc;

(c) an order sanctioning and approving the Plan; and

(d) an order extending thc Stay Pcnod and Stay Date in thc Initial Order until March 31, 2006.

2 This relief was unopposed by any of the stakeholders except for various existing shareholders of S (who may also

bc cmployccs or retirees of Stelco). In particular there was organized objection to the Plan, especially as in essence the

Plan would climinatc the existing shareholders, by a group of shareholders (AGF Management Ltd., Stephen Stow, Pol-

litt & Co, Levi Giesbrccht, Joc Falco and Phil Dawson) who have styled themselves as "The Equity Holders" ("EH"). On

December 23, 2005 the EH brought in essence a cross motion seeking the following relief:

(a) An order extending the powers of the Monitor, Ernst & Young, in order to conduct a sale of the entire Stelco

enterprise as a gomg concern through a sale of the common shares or assets of Stelco on such terms and cond&-

tions as arc considered fair;

(b) An order authorizing and directing the Monitor to implement and to take all steps necessary to complete and

fulfill all rcquircmcnts, terms, conditions and steps of such a sale;

(c) An order authorizing and directing the Monitor to conduct thc sale process in accordance with a plan for the

sale process approved by the court;

(d) An order directing the Monitor to retain such fully independent financial advisors and other advisors as ne-

cessary to conduct this sale process,

(e) An order confirming that the powers granted herein to the Monitor supersede any provision of any prior Or-

der of this Court made in the within proceedings to the extent that such provision of any prior order is inconsist-
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ent with or contradictory to this order, or would otherwise limit or hinder the power and authority granted to the

Monitor;

(f) An order directing Stelco and its directors, officers, counsel, agents, professional advisors and employees,

and its Chief Restructuring Officer, to cooperate fully with the Monitor with regard to this sale process, and to

provide the Monitor with such assistance as may be requested by the Monitor or its independent advisors;

(g) In the alternative, an order suspending the sanctioning of the Proposed Plan of Arrangement, approved by the

creditors on December 9, 2005, for a period of two months from the date of such order, so that the Monitor may

conduct the independent sale process that may result in a more profitable outcome for all stakcholders, including

the Equity Holders;

(h) In the further alternative, an order lifting the Companies'reditors Arrangement Act stay of proceedings in

respect of Stelco without approving thc Plan of Arrangement, as approved by the creditors on December 9,
2005, pursuant to such terms as arc just and arc directed by court; and

(i) Such further and other relief as counsel may advise and this Honourable Court may permit,

3 In its factum, the EH requested that the court adjourn approval of the Plan for 60 days and direct the Monitor to

conduct an independent sale process for the shares of S. In the attendances on January 17 and 18, 2006, the EH then

asked that approval of thc Plan bc adjourned for 30 days in order to see if there werc expressions of interest for the shares

of S forthcoming in the interim.

I indicated that I would dcfcl 111y consideration of thc adjournment request until after I had had submissions on the

motions bcforc mc as sct out above. I also indicated that while there did not appear to be any concern by anyone includ-

ing the EH as to the first two elements concerning CCAA plan sanctioning as discussed in Algo»ia 5(eel inc, Re (2001),
30 C 13.R. (4th) I (Ont. S.C.J. [Commeicial List]) at p 3,

In a sanction hearing under the Companies'reditors Arrangement Act ("CCAA") thc general prniciplcs to be ap-

plied in the exercise of the court's discretion arc:

(a) There must be strict compliance with all statutory requirements and adherence to the previous orders of the

court;

(b) All materials filed and procedures carried out must bc examined to determine if anything has been done or

purported to be done which is not authorized by the CCAA; and

(c) The Plan must be fair and reasonable.

See Northland Properties Ltd, Re (1988), 73 C.B,R, (N,S.) 175 (B C. S.C ), affirmed No&thland Properties Ltd v.

Excelsior Li]i'nsurance Co. of'anada (1989), 73 C B.R. (N.S.) 195 (B.C. C.A.) at p. 201; Campeait Corp., Re

(1992), 10 C.B.R. (3d) 104 (Ont. Gen. Div.) at p. 109; 01»tnpia X Vote'evelopinents Ltd. v, Roval Trttst Co

(1993), 12 O,R. (3d) 500 (Ont. Gen. Div.) at p 506; Sa&ntni Atlas Inc, Re (1998), 3 C.B,R. (4th) 171 (Ont. Gen. Div

[Commercial List)), at pp. 172-3; Canadian Aii.lines Corp., Re, [2000] 10 W.W.R. 269 (Alta. Q.B.), leave to appeal

dismissed, [2000] 10 W.W.R. 314 (Alta. C.A. [In Chambers]).

it would not be sufficient to only deal in this hearing with the third test of whether the Plan was fair and reasonable

(including the aspect of "fair, reasonable and equitable" as discussed in,Vamtnt Atlas inc., Re [1998 CarswellOnt 1145
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(Ont. Gen. Div. [Commercial ListJ)]). Rather thc court also had to be concerned as to whether the Plan was implement-

able In other words, it would be futile and useless for the court to approve a plan which stood no reasonable prospect of
th

being implemented That concern of the court had been raised by my having been alerted by the Monitor in its 46 Re-

port at paragraphs 8-9.

8. The Monitor has had discussions with the proposed ABL lenders, Tricap, the Province and Stelco regarding thc

status of the ABL Loan and thc Bridge Loan. The Monitor has been advised that the parties are continuing to work at

resolving issues that are outstanding as at thc date of this Forty-Sixth Report. However, all of the parties remain op-

timistic that acceptable solutions to thc outstanding issues will be found and implemented.

9 In the Monitor's view, the principal issues to be resolved include:

(a) the corporate structure of Stelco, which could involve the transfer of assets of some of the operations or

divisions of the Applicants to new affiliates; and

(b) satisfying the ABL lcndcrs and Tricap as to the prionty of the new financing.

Thcsc issues need to be resolved primarily among thc proposed ABL lenders, Tricap and Stelco and will also involve

thc Province insofar as they affect pension and rclatcd liabilities,

5 I was particularly disquieted by thc lack of progress in dealing with these outstanding matters despite thc passage

of 39 days since thc Plan was positively voted on Dcccmbcr 9, 2005 I do apprcciatc that Christmas, Ilanukkah and New

Ycaps wcic cclcbratcd in this interval and that thcic had been a certain "negotiation fatigue" leading up to the December
th9 revisions to the Plan and that I have advocated that counsel, other professionals and litigation participants balance

their lives and pay particular attention to family and health. Howcvcr I find it unfortunate that there would appear to have

bccn such a lengthy hiatus, especially when the workers at Stelco continued (as they have for the past two years while

Stclco has been under CCAA protection) to produce steel in record amounts. I therefore demanded that evidence bc pro-

duced forthwith to demonstrate to my satisfaction that progress was real and substantial so that I could be satisfied about

implementability. As a side note I would observe that in the "normal" case, sanction orders are typically sought within

two or three days of a positive creditor vote so that it is not unusual for documentation to be sorted out for a month be-

fore a plan is imple111entcd with a closing.

6 Thc EH filed material to support its submission that the Plan is not fair, reasonable and equitable because it is al-

leged that thcrc is currently sufficient value in Stclco to fully satisfy the claims of affected and unaffected creditors and

to provide at least some value to current shareholders. The EH prefers to have a search for some entity to take out the

current shareholders for "value". Fabricc Taylor, a chartered fmancial analyst with Pollit & Co. swore an affidavit on the

eve of this hearing which was sent electronically to the service list on January 16, 2006 at approximately 7:30 p,m. In

that affidavit, he states.

2. The Dofasco bidding war has highlighted a crucial fact about steel asset valuations, notably that strategic buyers

place a much higher value on them than public market investors Attached as Exhibit "I" is an article entitled "Re-

structunng of steel industry revives investors'nterest", published in the Financial Times on December 14, 2005.

3. I, along with Murray Pollitt and a number of Stclco shareholders, have spent thc past three months attempting to

attract strategic buyers and/or equity investors in Stelco. These strategic buyers and equity investors are mostly inter-

national Some had already considered buying Stelco or had made bids for the company but had stopped following
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the story some months ago. Others were not very familiar with Stelco.

4. Three factors hindered our efforts. First, Stelco is under CCAA protection, a complicated situation involving mul-

tiple players and interests (unions, politics, pensions) that is difficult to understand, particularly for forcigncrs.
Second, there has not been enough time for these strategic buyers or equity investors to dccpen their understanding
or to perform due diligence. Finally, the Dofasco bid process, while providing emphatic evidence that steel assets are

increasingly valuable, hindcrs certain strategic buyers and financial institutions interested in participating in Stelco
because they arc distracted and/or conflicted by the Dofasco sale, I have bccn advised by some of thc participants in

the Dofasco negotiations that they would be willing to carefully consider a Stelco transaction once the Dofasco sale
has been resolved.

5. The Forty Fifth Report of the Monitor confirmed that Stelco had not received any offers in the last several months.
The report does not answer the question of whether the company or its financial advisors have in fact attempted to
attract any offers. I believe that Stelco would have received expressions of interest had the company made efforts to

attract offers, or had the Dofasco sale been resolved earlier. I believe that the Monitor should be authorized, for a

period of at least 60 days, to canvas interest in a sale of Stelco before the approval of the proposed plan of restructur-

ing.

7 No satisfactory explanation was forthco1111ng as to why this affidavit, if it nccded to be filed at all, was not seived
and filed by December 23, 2005, in accordance with the timetable which the I.H and thc other stakcholdcrs agrccd to

Certainly thcrc is nothing in the affidavit which is such late breaking news that this deadline could noi have been mct, Ict

alone that it was served mere hours before thc hearing commenced on January 17, 2006. Aside from the I'act that the fin-

ancing arrangements forming thc basis of the Plan contained "no shop" covenants which would make it inappropriate and

a breach to try to attract other offers, the foregoing excerpts from the Taylor affidavit clearly illustrate that dcspitc appar-
ently diligent efforts by thc EH, no one has shown any real or realistic interest in Stelco. Reading between thc lines and

without undue speculation, it would appear that the efforts of the EH were merely politely rebuffed.

8 Certainly Stelco is not Dofasco, nor is it truly a comparable (as opposed to a contrastor). Stelco has been a wobbly

company for a long time. Further as I indicated in my October 3, 2005 endorsement, in the preceding 20 months under
the CCAA protection, Stelco has become "shopped worn". The unusual elevation of steel prices in the past two years has

helped Stelco avoid thc looming liquidity crisis which it anticipated in its CCAA filing on January 29, 2004, However
even this financial transfusion has not allowed it to become a healthy company or truly given it a burgeoning war chest to
weather bad times the way that other steel companies (including some in Canada) have so benefited. The redness of the

visage of Stelco is not a true indication of health and well being; rather it seems that it is rouge to mask a deep pallor

9 I am satisfied on the evidence of Hap Stephen, the Chief Restructuring Officer of Stclco and of the Monitor that
there has been compliance with all statutory requirements and adherence to previous orders of the court and further that

nothing has been done or purported to be done that is not authorized by the CCAA.

10 The next question to be dealt with is whether the Plan is fair, reasonable and equitable. I was advised that credit-
ors of the affected creditor classes representing approximately 90'/o in value of each class voted on thc Plan The Monitor

th threported at para. 19 of its 44 Report as to the results of the vote held December 9 as follows

Class of Affected Creditors Percentage in favour by Number Percentage in favour by Dollar
Value

Stelco 78.4'i'o 87.7'i'o
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Stelwirc 89.01% 83.47%

Stelpipe 94.38% 86.71%

CHT Steel 100% 100%

Wcl land Pipe 100% 100%

I I This favourable vote by the affcctcd creditors is substantially in excess of the statutory two-thirds requirement

By itself that type of vote, particularly with such a large quorum prcscnt, would ordinanly bc very convincing for a court

not intcrfcring with the informed decisions of business people. With that guideline, plus the aspect that a plan need not

bc perfect, together with the lack of any affected creditor opposition to the Plan being sanctioned and the fact that the

Plan including its ingredients and nature and amount of compromise compensation to be given to affected creditors hav-

ing been exhaustively negotiated in hard bargaining by the larger creditor groups who are recognized as generally being

sophisticated and experienced in this area, and the consideration of the elements in the next paragraph, it would seem to

me that the Plan is fair, reasonable and equitable vis-a-vis thc affected creditors and I so fmd. See Sa&ntnt Atlas inc., Re,

at p. 173, T. Eaton Co, Re (1999), 15 C.B.R (4th) 311 (Ont. S.C.J. fCommerciaI List]) at p 313; Olympia dc Yorlc De-

veloptnents Ltd. v Royal Trust Co. (1993), 12 0 R. (3d) 500 (Ont. Gen. Div.) at p. 510.

12 I also think it helpful to examine the situation pursuant to the analysis which Papcrny J, did in Ca&iaa'ian Airlines

Corp, Re (2000'), 20 C13 R (4th) I (Alta. Q,B ), leave to appeal refused (2000), 20 C.B,R. (4th) 46 (Alta. C.A. [In

CI1ambcrs]) That procccding also involved an application pursuant to thc corporate legislation, the Business Corpoi.a-

floiiv Act (Atliet ta), concci ning the shares and shareholdcis of Canadian Airlines. In that case, Paperny J foiind the fol-

lowing factors to be relevant.

(a) thc composition of thc vote. claims must have bccn properly classified, with no secret arrangements to give

an advantage to a creditor or creditors; approval of the plan by the requisite majority of creditors is most import-

ant (in the case before me of Stclco the challenge to classification was dismissed; there was no suggestion of

secret arrangements, and, as discussed above, thc quorum and size of thc positive vote werc very high);

(b) anticipated receipts in liquidation or bankruptcy, it is helpful if the Monitor or other disintcrestcd person has

prepared a liquidation analysis (in Stclco, the Monitor determined that on liquidation, affected creditor recovery

would likely range from 13 to 28 cents on the dollar; it should also be observed that Stelco has engaged in ex-

tensive testing of the market as to possible capital raising or sale with the aid of established firms and profes-

sionals of great experience and had come up dry.);

(c) alternatives to the proposed plan: it is significant if other options have been explored and rejected as unwork-

able (in Stelco; see comment in (b));

(d) oppression of the rights of certain creditors (in Stelco, this was not a live issue as nothing of this sort was al-

leged);

(e) unfairness to shareholders (in Stelco, this will be dealt with later in my reasons; however allow me to ob-

serve that the interests of shareholders becomes engaged if they are not so far underwater that there is a reason-

able prospect in the foreseeable future that the fortunes of a company would otherwise likely bc turned around

so that they would not continue to be submerged); and

(f) the public interest: the retention of Jobs for employees and the support of the plan by the company's unions is
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important (in Stelco, the Plan does not call for reductions in employment; there is provision for continuation of
the capital expenditure program and its funding; an important enterprise for the municipal and provincial levels

of government would be preserved with continuing benefits for those communities; an important customer and

supplier would continue in the industry and maintain competition; the USW International Union and its locals

(except for local 1005) supported the Plan and indeed were instrumental in bringing Tricap Management Lim-

ited to the table (local 1005's position was that it did not wish to engage in the CCAA process in any meaningful

way as it was content to rely upon its existing collective agreement which now still has several months to go be-

fore expiring).

However that is not the end of that issue: what of the shareholders?

13 Is thc Plan fair, reasonable and equitable for the existing shareholders of So They will be wiped out under the

Plan and their shares eliminated. New equity will be created in which the existing shareholders will not participate They

have not been allowed to vote on the Plan.

14 It is well established that a reorganization pursuant to s. 191 of the CBCA may be made in conjunction with a

sanction order under the CCAA and that such a reorganization may result in the cancellation of existing shares of the re-

organized corporation based on those shares/equity having no present value (in the sense of both value "now" and the

likelihood of same having value in the reasonably foreseeable future, absent the reorganization including new debt and

equity inJections and permitted indulgences or other considerations and adjustmcnts). Scc Beatrice Foods Inc., Re

(1996), 43 C 13 R (4th) 10 (Ont Gcn. Div [Commercial List]) at para. 10-15, latdlaw, Re (2003), 39 C B.R (4th) 239
(Ont. S,C.J.);Algotna Steel Inc., Re at para. 7; Cable Satisfaction International Inc v. Ricttter: A»socio» tnc (2004), 48
C.I3.R. (4th) 205 (Que. S.C.)at p. 217, Thc Dickcnson Rcport, which articulated thc basis for thc reform of coiporatc law

that resulted in thc enactment of thc CBCA, described the object of s 191 as being

to enable the court to effect any necessary amendment to the articles of the corporation in order to achieve the ob-

jective of the reorganization without having to comply with all the formalities of the Draft Act, articularl share-

holder a royal of the ro osed m n m n (emphasis added): R.W,V. Dickenson, J.L. Howard, L. Getz, Proposals

for a New Business Corporations Law fot. Canada, vol. I (Ottawa. Information Canada. 1971) at p. 124.

15 Thc fairncss, reasonablcncss and equitable aspects of a plan must be assessed in the context of the hierarchy of
interests recognized by insolvency legislation and jurisprudence. See Canadian Ait.line» Corp., Re at pp. 36-7 where Pa-

perny J. stated:

Where a company is insolvent, only thc creditors maintain a meaningful stake in its assets Through the mechanism

of liquidation or insolvency legislation, the interests of shareholders are pushed to the bottom rung of the priority

ladder, The expectations of creditors and shareholders must be viewed and measured against an altered financial and

legal landscape. Shareholders cannot reasonably expect to maintain a financial interest in an insolvent company

where creditors'laims are not being paid in full. It is through thc lens of insolvency that the court must consider

whether the acts of the company arc in fact oppressive, unfairly prejudicial or unfairly disregarded CCAA proceed-

ings have recognized that shareholders may not have "a true interest to be protected" because there is no reasonable

prospect of economic value to be realized by the shareholders given the existing financial misfortunes of the com-

pany: Royal Oak Mines Lfd, supra, para. 4., Re Cadillac Fairview Inc. (March 7, 1995), Doc. B28/95 (Ont. Gcn,

Div. [Commercial List]), and T. Eaton Company, supra.
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To avail itself of the protection of the CCAA, a company must be insolvent. The CCAA considers the hierarchy of

interests and asscsses fairness and reasonableness in that context. The court's mandate not to sanction a plan in the

absence of fairncss necessitates the deterl111nation as to whether the complaints of dissenting creditors and sharehold-

ers are legitimate, bearing in mind the company's financial state. The articulated purpose of the Act and the jurispru-

dence interpreting it, "widens the lens" to balance a broader range of interests that includes creditors and sharehold-

ers and beyond to the company, the employees and the public, and tests the fairncss of the plan with reference to its

impact on all of the constituents.

It is through the lens of insolvency legislation that the rights and interests of both shareholders and creditors must be

considered The reduction or elimination of rights of both groups is a function of the insolvency and not of oppress-

ive conduct in the operation of the CCAA. The antithesis of oppression is fairness, the guiding test for judicial sanc-

tion. If a plan unfairly disregards or is unfairly prejudicial it will not be approved. However, thc court retains the

power to compromise or prejudice rights to effect a broader purpose, the restructuring of an insolvent company,

provided that the plan does so in a fair manner.

16 The question then is does the equity presently existing in S have true value at the present time indcpcndent of the

Plan and what thc Plan bnngs to thc tablco If it does then thc interests of the EH and thc other existing shareholders must

be considered appropnatcly in the Plan. This is fairly put in K.P. McElchcran, Corninencial Insolvency in Canada

(Toronto, I.cxis Ncxis Canada Inc.: 2005) at p 290 as;

If; at thc time of thc sanction hearing, the business and assets of thc debtor have a value grcatcr than the cla111ls of

the creditors, a plan of arrangcmcnt would not bc fair and reasonable if it did not offer fair consideration to the

shareholders.

17 Howcvcr if the shareholders truly have no economic interest to protect (kccping in mind that insolvency and thc

depth of that insolvency may vary according to which particular test of insolvency is applied in respect of a CCAA pro-

ceeding: as to which, sce Stelco Inc., Re, [2004] O.J. No. 1257 (Ont. S.C.J. [Commercial List]), leave to appeal dismissed

[2004J O.J. No, 1903 (Ont. C.A.), lcavc to appeal dismissed [2004 CarswcllOnt 5200 (S.C.C )] No. 30447). In Cable Sat-

is/action, Chaput J. at p 218 observed that when shareholders have no economic interest to protect, then they have no

claim to a right under the proposed arrangement and the "[m]ore so when, as in the present case, the shareholders are not

contributing to any of the funding required by the Plan." I do note in the case of the Stelco Plan and the events leading up

to it, including the capital raising and sale processes, that despite talk of an equity financing by certain shareholders, in-

cluding the FH, no concrete offer ever surfaced.

18 If thc existing equity has no true value at present, then what is to be gained by putting off to tomorrow (the ever

present and continuous problem in these proceedings of manana —which never comes) what should be done today. The

L'H speculate, with no concrete basis for foundation as demonstrably illustrated by the eve of hearing Taylor affidavit

discussed above, that something good may happen I am of the view that that approach was accurately descnbed in court

by onc counsel as a desperation Hail Mary pass and the willingncss of someone, without any of his own chips, in the

poker game willing to bet the farm of someone else who does have an economic interest in Stelco.

19 I also think it fair to observe that in the determination of whether someone has an economic value, that analysis

should bc conducted on a reasonable and probable basis. In a somewhat different but applicable context, I observed in

New Quebec Raglan Mines Ltd. v, Blok-And'creen, [1993J O.J. No. 727 (Ont. Gen. Div. [Commercial List]) at p. 3:
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The "highest price" is not the price which could be derived on the basis of thc most optimistic and risky assumptions
without any regard as to their likelihood of being realized. It also seems to me that prudence would involve a consid-
eration that there be certain fall back positions. Even in betting on horses, the most savvy and luckiest punter will not
continue to stake all his winnings of the previous race on the next (and so on). If he does, he will go home wearing
the barrel before the last race is run.

Alternatively there is a saying: "Ifwishes werc horses, then beggars would ride."

20 Unless I were to now dismiss the motion for sanctioning and approving the Plan because I found that it was not
implemcntable and/or that it was not fair, reasonable and equitable to the existing shareholders (based upon the proviso
that I did determine that the existing shareholders did have a valid present material equity of value), then I see no reason
not to dismiss the motion of the EH concerning its request for an adjournment and its request for a further sale (or other
related disposition) process. Allow me to observe that no matter how well intentioned the motion of the EH in that re-

gard, I find that that request to be lacking in any valid substance. Rather, the evidence prcscntcd was in essence a chi-
mera. I think it fair to observe that, with all the capital raising and sales proccsscs to date which Stelco has undertaken in

conjunction with its experienced and well placed professional advisers together with its Chief Rcstructunng Officer and

thc Monitor, the bushes have been exhaustively and well beaten as to any real possible interest. Despite three months of
what one must presume to be diligent efforts, the EH have come up with nothing concrete. I do not find that the thrcc

thfactors mentioned by Taylor in his late-blooming affidavit of January 16 to be remotely close to convincing. Thc fiist
two, if taken at face value, would lead one to thc conclusion that no onc has the time, interest or ability to take an interest
in Stelco in any meaningful timcframe, The third presumes that the losing bidder for Dofasco, be it Arcclor or ThyssenK-

rupp, will almost automatically want Stclco —and at a pncc and upon terms which would result in present equity being
attributed value. I must say in fairness that this is wishful thinking as neither of thcsc warring bidders pursued any in-

terest in Stelco during the previous processes. It is neither clear nor obvious why mere municipal proximity of Dofasco to
Stclco's Hilton Works in Hamilton would now ignite any interest in Stelco.

21 I also think it fair to observe that not proceeding with the sanction hearing now and indeed starting a brand new

search for someone who will think Stelco so worthwhile that it will offer such a large amount (with or without onerous
conditions) is akin to someone coming into court when a receiver is seeking court approval on a sale —and that somconc
being allowed to know the price and conditions —and then being able to make an offer for a price somewhat higher (I
reiterate that here we do not even have an offer or a price.) I do not see that such a procedure would be consistent with
the principles laid out in Royal Bank v. Soundair Corp. (1991),7 C.B.R. (3d) 1 (Ont. C.A ) Given that the affected cred-
itors have rather resoundingly voted in favour of the Plan, all in accordance with the provisions of the CCAA and the
Court orders affecting the sanction, I would be of the view that if the existing equity has no value, then the EH's request
in this respect would, if granted, be of significant detriment to the integrity of the insolvency system and regime. I would
find that inappropriate to attempt to justify proceeding along that line.

22 Allow me to return to the pivotal point concerning the question of whether the Plan is fair, reasonable and equit-
able, vis-a-vis the existing equity. The EH retained Navigant Consulting which relied upon the views of Metal Bulletin
Research ("MBR") which, inter a/ia, predicted a selling spot price of hot roll steel at $525 U S per ton. Navigant's con-
clusion in its December 8, 2005 report was that the value of residual shareholder equity was betwccn $ 1 1 to $ 1 3 billion
or a per share value of between $ 10.76 and $ 12 71 IJowcvcr, when Stelco pointed out certain deficiencies in this analys-
is, Navigant took some of these into account and reduced its assessmcnt of value to between $ 745 million to $945 million
for residual shareholder value on per sharc value of $7.29 to $9 24, using a discounted cash flow ("DCF") approach.
Navigant tested the DCF approach against the EBITDA approach It is interesting to note that on thc EBITDA analysis
approach Navigant only comes up to a conclusion that the equity is valued at $ 8 million to $83 million or $0.09 to $0.81
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per share. If the Court were to accept that as an accurate valuation, or something at least of positive value even if not in

that neighbourhood, then I would have to take into account existing sharcholdcr intcrcsts in determining whether thc Plan

was fair, reasonable and equitable —and not only vis-a-vis thc affected creditors but also vis-a-vis the interests of the

existing shareholders given that at least some of their equity would be above water. I understand the pain and disappoint-

ment of the existing shareholders, particularly those who have worked hard and long with perhaps their life savings tied

up in S shares, but regretfully for them I am not able to come to a conclusion that the existing equity has a true positive

value

23 Thc fight in the Stelco CCAA proceedings has been long and hard. No holds have been barred as ma)or affected

creditors have scrapped to maximize their recovery. There were direct protracted negotiations between a number of ma-

jor affected creditors and the new equity sponsors under the Plan, all of whom had access to the confidential information

of Stclco pursuant to Non Disclosure Agrccments. These negotiations established a value of $5.50 per share for thc new

common shares of a restructured Stelco That translates into an entcrprisc value (not an equity value since debt/liabilities

ll1ust bc taken into consideration) of $ 8 I 6.6 million for Ste leo, or a recovery of approximately 65'zo for affected creditors

Thc parties engaged in these negotiations arc sophisticated cxpcricnccd enterprises. There would be no particular reason

to belicvc that in thc competition involved herc that realistic values were ignored. Further, thc affcctcd creditors gener-

ally were iathci resoundingly of the view by their vote that an anticipated 65 "/o recovery was as good as they could reas-

onably expect.

th
24 The 45 Rcport of thc Monitor had a chart of calculations to determine the level of recovery of affected creditors

at vaiious assumed enterprise values up to and including thc top cnd of Navigant's range of enterprise value (as contias-

tcd with residual equity value). At the high end of Navigant's range of revised enterprise value, $ 1 6 billion, the Monitor

calculated that affected creditors would still not. receive full rccovcry of their claims.

25 Thc EH cited the sale of the EDS Canada claim to Tricap as being at a premium as evidence in support of Navig-
ant's conclusion. However, the fact was that this clams was purchased not at a premium, but rather at a discount. That

would be confirmation of the opposite of which the EH has been contending.

26 Despite a very comprehensive capital raising and asset sale process, with the market alerted and well canvassed,

and with the ability to conduct due diligcncc, no intcrcstcd party came forwarded to conclude a deal. Even since the

December 9, 2005 vote when thc terms of thc Plan werc available, no interested party has come forward with any expres-

sion of intcrcst which would attribute value to the existing shareholders.

27 Stelco's experts, UBS and BMO Ncsbit Burns, both have given opinions that there is no value to the existing

equity Their expert opinions were not challenged by cross-examination. Both these advisors are large sophisticated insti-

tutions, both have extensive expenence in the steel industry.

28 UBS calculated the enterprise value of Stelco as being in the range of $ 550 million to $750 million; BMO Nesbitt

Burns at $650 million to $850 million. On that basis the unsecured creditors would receive less than full recovery of their

claims, which would lead to the conclusion that there is no value for the existing shareholders. The Momtor commis-

sioned an independent estimate of the enterpnse value from its affiliate, Ernst & Young Orenda Corporate Finance Inc's

Valuation Group. That opinion came in at $635 million to $785 million.

29 I would note that Farlcy Cohen, thc principal author of the Navigant rcport, does not have experience in dealing

with integrated steel companies I find it unusual that he would have customized his approach in calculating equity value

by not deducting the Asset Based Lenders loan. Brad Fraser of BMO Nesbitt Burns stated that such customization was

contrary to the practice at his firms both present and past and that thc Navigant's approach was internally inconsistent
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with respect thereto as to 2005 to 2009 cash flows as contrasted with terminal value. The Navigant report appears to have

forecasted a high selling price for steel combined with low costs for imports such as coal and scrap, which would be con-

trary to historical complementary movements between steel prices and these inputs.

30 Navigant relies on an average price of $525 US pcr ton as provided by MBR. This is a single source as to this

forecast. While a single analyst may come up with a forecast which is shown by the passage of time to be dead on accur-

ate, it would seem to me to be more realistic and prudent to rely on the consensus approach of considering the views of a

greater number of "representative" analysts, especially when prices appear volatile for the foreseeable future. That con-

sensus approach allows for consideration of the way that each analyst looks at the market and the factors and weights to

be given, The UBS opinion reviewed thc pricing forecast of eight analysts and BMO Nesbitt Burns'en analysts, Interest-

ingly, MBR's choice of a price at the top of the band would seem at odds as the statements on the MBR website foresee-

ing downward pressure on steel prices in 2006 because of falling prices in China; although this inconsistency was poin-

ted out, there was no response forthcoming.

31 Navigant estimated Stelco's financial performance for the last quarter of 2005 and made a significant upward ad-

justment. However, the actual experience would appear to indicate that such an ad)ustmcnt would overstate Stclco's res-

ults by $ 124 million.

32 Navigant's DCF approach involved a calculation of Stclco's cntcrprisc value by adding the prcscnt value of a

stream of cash flow from the present to 2009 and the present value of the terminal value detelauined as at 2009 so that thc

terminal value represents the majority (60"/0 approximately) of enterprise value as calculated by Navigant. MBR chose a

53-year avcragc stccl price despite significant changes ovei that time in the industry 1lowevcr, coal and scrap costs werc

dctcrnuncd as at 2009 This produced the anomalous result that steel prices are rising while costs are falling This would

imply great structural difficulties (economically and functionally) in thc steel industry generally and a lack of competi-

tion. A terminal value EBITDA margin for Stelco would then be implied at approximately 26'/o ol'ome 11'/0 higher than

the EBITDA margin actually achicvcd by Stclco in the first quarter of 2005, the most profitable quarter in the history of
Ste leo.

33 Interestingly, since Navigant's approach in fact would decrease calculated value, UBS and BMO Ncsbitt Burns

used a weighted average cost of capital ("WACC") for Stelco in the range of 10'/0 to 14'/0, Navigant used 24'/o. A higher

WACC will result, all other things being equal, in a lower enterprise value. Navigant considcrcd that thcrc should be a

10/0 to 15 /0 colllpany-specific premium because of the risks associated with Stelco vis-a-vis the higher steel prices fore-

cast by MBR. This would appear to imply that there was recognition that cithcr MBR was aggressive in its forecasting or

that price volatility would caution one to use consensus forecasting. Colin Osborne, a senior executive of Stclco, with

considerable experience in the steel industry provided direct evidence on thc substantial differences between each of
Stelco, AK Steel, U S. Steel and Algoma. Mr Cohen acknowledged in cross-examination that these differences made

Dofasco a more valuable company than Stelco. As set out at para. 74 of the Stclco Factum:

74 The specific difference identified by Mr. Osborne which made Dofasco unique include but are not limited to:

(a) non-umon, flexible work environment (vs. Stelco, Algoma, AK Steel and U.S. Steel);

(b) legacy costs which arc very low duc to non-conventional profit sharing, which limits liability (vs, Stelco, AK

Steel, Algoma and U S Steel);

(c) high historical cap-ex spend per ton (vs. Stelco, Algoma and U.S. Stccl);
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(d) a flcxiblc stcclmaking stream in terms of a hybrid EAF and blast furnace BOF stream in Hamilton and a

mini-mill operation in the U.S. (vs, Stelco, Algoma, U.S. Steel and AK Steel which are all blast furnace based

steel makers);

(e) a value added product mix focused on coated products and tubing (vs. Stelco and Algoma which focus on hot

roll); and

(fl a strong raw material position with excess iron ore and self-sufficiency in coke (Algoma, Stelco and AK

Steel all have depcndcnce to various degrees on either iron orc or coke or both).

Dofasco and Stelco are not in my view fungible. There are incredible differences between these two enterprises, to the

disadvantage of Stelco.

34 Thc reply affidavit of Mr. Frascr of BMO Nesbitt Burns calculated the effect of all of the acknowledged correc-

tions to the initial Navigant rcport and other adjustments. The result of this exercise was a conclusion by him that there

was no value availablc for existing shareholders. This, along with all the other affidavits provided on the Stelco side, was

not cross-examined on.

35 While not referred to in the Factum of EH, there were a number of quite seinous allegations raised in material

filed by thc EH against management of Stclco concerning bias and manipulation. Mr. Osborne responded to each of these

allegations, hc was not cross-examined. I find it unfortunate that such allegations appear to have been made on an unsub-

stantiated shotgun approach,

36 Thc position of the L'H is that certain of the features of the Plan should be assumed as transportablc directly and

without change into a scenario whcrc some insolvency rescuer emerges on the sccnc as the equivalent of a White Knight,

onc it would sccm which has been awakened from slumber I am of thc view that presumes too much. For example, I take

it that the Province would not automatically accept this potential newcomer without question; nor would it likely relish

the resumption of weeks of hard bargaining. I would think it unwise, impudent and high stakes poker (with other
peoples'oney)

to speculate as did Taylor in para. 41 of his December 23, 2005 affidavit:

41 Were Stelco to emerge from CCAA protection and were the province to carry out its threat to revoke Stelco's en-

titlement to the benefit of section 5.1 the end result would likely bc a liquidation of the company. The Province

would be responsible for a substantial portion of Stelco's pension promise. It would clearly not be in the Province's

self-interest to force Stelco into liquidation. It was, in other words, an obvious bluff. Yet the notion of calling this

bluff does not appear to have crossed management's mind

th
This should be contrasted with the views of the Monitor in its 44 Report at para. 61:

61 It should also be noted that the Pension Plan Funding Arrangements and the $ 150 million New Province Note

embodied in thc Approved Plan werc agreed to by the Province only in the context of the terms of the Approved Plan

and, in particular, the capital structure, liquidity and other elements contemplated therein. The Province has advised

that its proposed financing and the Pension Plan Funding Arrangements should not be assumed to be available if any

of the elcmcnts of the Approved Plan are changed.

37 The end result is that given the above analysis, I have no hesitation in concluding that it would be preferable to

rely upon thc analysis of UBS, BMO Nesbitt Burns and Ernst & Young Orenda, both as to their direct views as to the en-
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tcrprise value of existing Stelco and as to their ciaticism of thc Navigant and MBR reports concerning Stelco Therefore,

I conclude that thc existing shareholders cannot lay claim to thcrc being any existing equity value. Given that conclusion,

it would be inappropriate to justify cutting in these existing shareholders for any piece of the emergent restructured

Stelco. If that were to happen, especially given the relative values and thc depth of submersion of existing equity, then it

would be unfair, unreasonable and inequitable for the affected creditors.

38 That then leaves the remaining question: Does it appear likely that the Plan will be implcmcntable? I have been
th

advised on Wednesday, January 18 that I would receive executed term sheets (which would address the issues raised by
th

the Monitor discussed above) by 5 p.m., Friday, January 20

39 The motion and adjournment request of the EH is dismissed.

40 There was a request to extend thc stay to March 31, 2006 I am of the view that it would be sufficient and desir-

able to extend the stay (subject, of course, to further extension) to March 3, 2006.

th th
41 I have received the term sheets together with the Monitor's 48 Report by thc 5 p.m January 20 deadline and

find them satisfactory as demonstrating to my analysis and satisfaction that the Plan is implementable as discussed

above, subject to a comeback provision if anyone wishes to dispute the implementability issue (the onus remaining on

Stelco). My decision today re: implementability should in no way be taken as deciding any corporate reorganization issue

or anything of that or rclatcd nature. I therefore sanction and approve the Plan

Moriol7 cliSiil iÃsc'c/

END OF DOCUMENT
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Laidlaw, Re

In the Matter of the Companies'reditors Arrangement Act, R.S.C, 1985, c. C-36, as Amended

In the Matter of the Canada Business Corporations Act, R.S.C 1985, c C-44, as Amended

In the Matter of the Business Corporations Act (Ontario), R.S.O. 1990 c. B 16, as Amended

In the Matter of Laidlaw Inc. and Laidlaw Investments Ltd,

Ontario Superior Court of Justice

Farley J.

Heard: February 28, 2003
Judgment: February 28, 2003

Docket: 01-CL-4178

Thomson Rcutcrs Canada I.imitcd or its I.icensors (excluding individual court documents) All rights re-

served

Counsel: J. Carfagnini, B. Empey, for Laidlaw Applicants

D. Tay, for Ernst & Young Inc., Monitor

S.R. Orzy, IC J, Zych, for Bondholders Subcommittee

D. Byers, for Bank Subcommittee

J. Marin, for Safety Kleen Corporation

R .Jaipargas, for Federal Insurance Company, Chubb Insurance Company

Subject: Corporate and Commercial; Insolvency

Corporations ——Arrangements and compromises —Under Companies'reditors Arrangement Act —Miscel-
laneous issues

Applicant debtors and others commenced proceedings under chapter 11 of United States Bankruptcy Code ——

Joint plan of reorganization for debtors was confirmed by U.S Judge —Debtors brought application for order

pursuant to s. 18 6(2) of Companies'reditors Arrangement Act recognizing and implementing order confirming

plan and for order pursuant to s. 18.6(2) of Act recognizing and implementing plan in Canada —Application
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granted —Section 18.6(2) of Act provides court with authonty to coordinate proceedings under Act with any

foreign proceeding —Applicant debtors were entitled to relief under Act and U.S. proceedings had been recog-

nized as foreign proceeding for purposes of Act —Global nature of plan of restructuring was appropriate con-

sideration on application —Over 90'ro of revenues for debtors were produced by operations in United States-
Ontano court had been apprised of developments relating to U.S, proceedings on regular basis —In these cir-

cu111stances, full force and cffcct should be given in Canada to confirmation order and to plan of reorganization

pursuant to s. 18.6(2) of Act,

Cases considered by Farley J.:

Algoma Steel Inc., Re, 2001 CarswellOnt 4640, 30 C.B.R. (4th) I (Ont. S.C.J. [Commercial List]) —re-

ferred to

Babcock dl II'tlcox Canada Ltd., Re, 2000 CarswcllOnt 704, 5 B.L.R. (3d) 75, 18 C.I3.R. (4th) 157 (Ont.

S.C.J. [Commercial List]) —followed

Beaftnce Foods Inc., Re (October 21, 1996), Doc. 295-96 (Ont. Gen. Div.) —considered

Loewen Group Inc,, Re, 2001 CarswcllOnt 4910, 32 C.B,R. (4th) 54, 22 B.I..R, (3d) 134 (Ont. S.C.J
[Commercial List]) —referred to

Statutes considered:

Bank(uptcy Code, 11 U.S.C. 1982

Generally —rc fcrrcd to

Canada Business Corporations Act, R.S.C 1985, c. C-44

Generally —referred to

s. 173 considered

s. 173(1)(o)—considered

s 176(l)(b) —considered

s. 191 —considered

s 191(2)—considered

Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36

Generally —referred to

s. 18.6(1)"foreign proceeding" [cn. 1997, c. 12, s. 125] —referred to

s. 18.6(2) [en. 1997, c. 12, s. 125]—considered

s. 20 —referred to
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APPLICATION by debtors for order recognizing and implemcntmg United States order confirming plan of reor-

ganization and for order recognizing and implementing plan in Canada.

Farley J.:

1 The applicants sought an order as follows:

a. an order pursuant to section 18,6(2) of the Companies'reditors Arrangement Act (the "CCAA") recog-

nizing and implementing in Canada the Order (the "U.S Confirmation Order" ) of the Honourable Judge Ka-

plan of the United States Bankruptcy Court for the Western District of Ncw York (the "U.S Court" ) provid-

ing for, inte&" alia, confirmation of the Third Amended Joint Plan of Reorganization of Laidlaw USA, Inc

and its Debtor Affiliates, as may be amended from time to time prior to the date of thc U.S. Confirmation

Order (the "POR");

b. an order pursuant to section 18.6(2) of the CCAA recognizing and implementing in Canada the POR;

c an order, pursuant to section 191 of the Canada Business Co&po&ations Aot ("CBCA"), authoriznig thc

amendment of LINC's articles in accordance with articles of reorgamzation substantially in the form at-

tached as Schedule "A" hereto;

d an order extending the stay of proceedings.

2 The facts in this matter have been appiopriately summarized in the factum of the applicants as follows

PAINT H —THE I ACTS

A. The Cross Border Reorganization

3, On June 28, 2001, the Applicants, together with Laidlaw USA, Inc., Laidlaw One, Inc., Laidlaw Interna-

tional Finance Corporation and Laidlaw Transportation, Inc. (collectively, the "Debtors" ) commenced pro-

ceedings under chapter 11 of thc United States Bankruptcy Code in the U.S. Court, which proceedings are

jointly administered under Case Nos. 01-14099 K through 01-14104 K (the "U S. Proceedings" ).

4. Pursuant to the order of this Honourable Court dated June 28, 2001 (the "June 28 Order" ), this Honour-

able Court, among other things, ordered that the Applicants were entitled to relief under the CCAA and

granted a stay of proceedings.

5. Pursuant to the June 28 Order, this Court also recognized the U.S. Proceedings as foreign proceedings for

the purposes of the CCAA.

6, By Order dated August 10, 2001 (the "August 10 Order" ), this Honourable Court, among other things, ap-

proved a cross-border insolvency protocol (which has also been approved by thc U.S. Court) (the "Pro-

tocol") to assist in coordinating activities in these proceedings and the U S. Proceedings

7. The Protocol was developed to promote the following mutually desirable goals and objectives.
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(a) harmonize, coordinate and minimize and avoid duplication of activities in the proceedings before

the U S Court and this Court;

(b) promote the orderly and efficient administration of the proceedings in the U,S. Court and this Court

to, inter alia, reduce the costs associated therewith and avoid duplication of effort, all in order to allow

thc businesses operated by LINC's subsidiaries to be recoganized as a global enterprise; and

(c) promote international cooperation and respect for comity among the Courts.

8 For the past several years, United States-based operations have generated more than 90% of LINC's rev-

enue on a consolidated basis.

8. Single Claims Process

9. Pursuant to thc August 10 Order, this Honourable Court also recognized and approved, as the single

claims process applicablc to and binding on all creditors, wherever located, of thc Debtors, a claims process

approved by Order of the V,S Court on August 7, 2001, (thc "Claims Process" ).

10. Notice of the Claims Process was (i) published in the national editions of the Nattona/ Post and The

Globe and Mail and, m French, in La Presse, as well as in The 0'all Street Joiirnal and The New Yot 1& Times

, (ii) 111ailcd to addrcsscs of known cicditors of the Debtors in thc Umtcd States, Canada and elsewhere and

(iii) posted on LINC's wcbsite

11. Approximately 950 proofs of claim were received in response to the Claims Process The Debtors have

entered into settlement agreements involving many of the largest unliquidated clai111s

C. POR and Disclosure Statement

(a) Pi"evious Versions of the POR and Disclosure Stateinent

12 Previous versions of the POR and a Disclosure Statement for the POR (the "Disclosure Statement") have

been filed with the U.S. Court and with this Honourable Court at the commencement of the respective pro-

ceedings in June, 2001 and on August 6, 2002 and September 20, 2002 (the "September Disclosure State-

ment").

(b) Intttal Solicitation Process

13, On September 24, 2002, the U.S. Court entered an order (the "September 24 Order" ) which, among oth-

er things: (a) approved the September Disclosure Statement; (b) approved a form of confirmation hearing

notice (the "September Confirmation Hearing Notice" ), (c) scheduled the hearing for the confirmation of the

POR by the U.S. Court (the "November Confirmation Hearing" ); and (d) required the Debtors to publish a

notice substantially in the form of the September confirmation Hearing Notice not less than 25 days before

the November Confirmation Hearing.

14 On September 27, 2002, this Honourable Court granted an Order (the "September 27 Order" ) which,

among other things: (a) declared that the U.S. Court has the jurisdiction to compromise claims against the

Applicants; (b) recognized, and declared to be effective in Canada, the September 24 Order; (c) relieved the

Applicants from any obligation to file a separate plan in Canada under the CCAA; (d) provided for the Ap-
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plicants to publish a notice of the granting of such relief (the "Canadian Notice" ) in various newspapers in

Canada; and (e) allowed interested persons to bring a motion to apply to this Court to vary or rescind the

September 27 Order within 14 days after the publication of the Canadian Notice.

15. The Canadian Notice was published on Friday, October 4, 2002 in thc National Post, The Globe and

Mail and La Presse. No person has brought a motion to vary thc September 27 Order.

(c) Ainended POR and Disclosure Statement

16, Following the granting of the September 24 Order and the September 27 Order, the Debtors and their

advisors continued their efforts to resolve certain outstanding issues before the September Confirmation

Hearing Notice could be published and before the September Disclosure Statement could be printed. In-

cluded in those efforts were discussions with the Pension Benefit Guaranty Corporation (the "PBGC") of thc

United States which contacted the Debtors after the Orders had been granted and advised that it had con-

cerns about the impact of the POR on certain claims that thc PBGC had or may assert.

17. As discussions continued, the Debtors and their advisors determined that thc Scptembcr Disclosure

Statement would not be printed and thc September Confirmation Hcanng Notice would not be published un-

til thc material issues were resolved. As a result, thc Confirmation Hearing did not take place as scheduled

18 An agreement in pnnciple had been reached bctwcen the Debtors and PBGC Thc POR and Disclosure

Statcmcnt have been amended to reflect the discussions and settlcmcnt reached among the Debtors and

PBGC

19 Thc POR provides for, among other things: (a) cancellation of approximately US$ 3 4 billion of in-

debtedness in exchange for cash or newly-issued common stock (ihc "New Common Stock" ) of Reorganized

LIL ("New LINC" ), which will, through a series of restructuring transactions, become the ultimate parent

holding company of the remaining Reorganized Debtors and their non-debtor affiliates; (b) the cancellation

of the Old Common Stock and Old Preferred Stock of LINC; (c) the assumption, assumption and assign-

ment or rejection of certain Executory Contracts and Unexpired Leases to which one or more of thc Debtors

is a party; (d) settlements of certain disputes between or among thc Debtors and various creditor groups; and

(e) implementation of the Laidlaw Bondholders'ettlemcnt and the Safety-Kleen Settlement, each of which

has previously been approved by this Honourable Court and the U.S. Court.

(d) Amended Solicitation Process

20. As a result of the amendments to the POR and the Disclosure Statement, on January 23, 2003 amended

versions of the POR and the Disclosure Statement were filed with the U,S. Court and the U.S. Court granted

a further Order (the "January 23 Order" ) approving the form of Disclosure Statement, establishing proced-

ures for solicitation and tabulation of votes, setting 5:00 p.m, Eastern Time, February 24, 2003, as the Vot-

ing Deadline for the submission of ballots, scheduling the Confirmation Hearing before the U.S. Court for

February 27, 2003 at 10:00 a.m., Eastern Time, and approving thc Form of Notice of the Voting Deadline

and the Confirmation Hearing (the "February Confirmation Hearing Notice" ).

21. Other than the necessary changes to dates involved in the process, neither the January 23, Order nor thc

February confirmation Hearing Notice are substantially different from the September 24 Order and Novem-

ber Confirmation Hearing Notice which were recognized by this Honourable Court pursuant to the Septcm-
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ber 27 Order. No party was preJudiced by the subsequent delay in the voting process.

D. Approval ofPOR

22. The February Confirmation Hearing Notice was published on or about January 31, 2003 in the following

ncwspapcrs in Canada and the United States: (a) the National Post; (b) The Globe and Mail; (c) La Presse;

(d) The 8'all Street Journal, and (e) The New York Times.

23 The Voting Deadline set out in the January 23 Order has now passed The voting in all relevant Classes

has been overwhelmingly in favour of the POR.

24, Prior to the objection deadline established by the U S. Court and after distnbution of over 100,000 cop-

ies of thc POR and Disclosure Statement to parties in interest, only 6 objections to confirmation of the POR

were filed. The Debtors and their advisors expect that these objections (to the extent not resolved or with-

drawn) will be overruled at the Confirmation Hearing.

25 On February 27, 2003, thc U.S. Court issued thc U.S Confn'n1ation Order. The U.S. Court found, among

other things, that thc POR complied in all respects with thc requirements of the United States Bankruptcy

Code and related rules. In particular, the U.S. Court found that.

(a) thc POR contained all provisions required by law;

(b) thc POR was proposed in good faith,

(c) thc POR was in the best interests of the creditors of thc Debtors;

(d) the POR was feasible; and

(e) the POR satisfied the "cram-down" requirements of thc United States Bankruptcy Code.

26. Thc POR, as approved by the U.S. Confirmation Order, expressly contemplates and requires that the

Applicants will seek an order effecting and implementing in Canada certain elements of the Restructuring

Transactions and the POR.

3 Allow me now to turn to the law as it applies to this particular fact situation. Section 18.6(2) of the CCAA

provides the Court with authonty of latitude to coordinate proceedings under the CCAA with any "foreign pro-

ceeding" (that term being defined in s.18.6(1)to mean "a judicial or admmistrative proceeding commenced out-

side Canada in respect of a debtor under a law relating to bankruptcy or insolvency and dealing with the collect-

ive interests of creditors generally")

s 18 6(2) The Court may, in respect of a debtor, make such orders and grant such relief as it considers ap-

propriate to facilitate, approve or implement arrangements that will result in a co-ordination of proceedings

under this Act with any foreign proceeding,

The applicants are debtor companies entitled to relief pursuant to the CCAA and the U.S. Proceedings have been

recognized by the June 28 Order as a "foreign proceeding" for the purposes of the CCAA.

4 The purpose of s. 18.6(2) is to give the Court broad and flexible junsdiction to facilitate cross-border in-
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solvency proceedings which involve concurrent filings in Canada under the CCAA and in a foreign jurisdiction

under thc insolvency laws of that latter jurisdiction. The discretion given to a Canadian judge thereby must be

cxcrcised judicially. In appropriate circumstances, this may include a Canadian Court making an order which re-

cognizes and gives effect to insolvency proceedings in foreign Courts and orders thereby emanating from those

foreign Courts. As I observed in Babcock Ck 5'ilcox Canada Ltd., Re (2000), 18 C B R (4th) 157 (Ont. S.C J

[Commercial List]) at pp 107-8, factors which reasonably ought to be considered under thc "recognition of

comity and cooperation between the courts of various jurisdictions are to be encouraged" and that an enterprise

should be permitted to "reorganize as a global unit."

5 Given that in this case, there are the following facts:

(a) the Protocol has been implemented by both this Court and the U,S Court;

(b) thc U.S Proceedings are foreign proceedings for the purposes of the CCAA;

(c) the stakcholders of the Applicants (and the other Debtors) have been subject to a single claims process

which treats them equally regardless of thc jurisdiction in which they reside;

(d) the global nature of the restructuring proposed by the POR;

(e) ample notice has been given of the existcncc of these proceedings and the U S Proceedings;

(f) over 90'lo of revenues for the Debtors are produced by operations in the United States; and

(g) this Court has been apprised of developments relating to the U S Procccdings on a regular basis.

and further that in applying the guidelines set out in Babcock &0 IV&lcox Crin&iikz Ltd I granted the September 27

Order providing infer alia:

(a) ordering and declaring that the U.S. Court has the jurisdiction to determine, compromise or otherwise af-

fect the interest of claimants against, including creditors and shareholders of, the Applicants; and

(b) relieving the Applicants from the obligation to file a Plan of Compromise in Canada under the CCAA

unless and until the proposed POR was rejected or refused by the U.S. Court.

and further given that I have already determined that the U.S. Court is the appropriate forum for adjudicating,

determining, compromising or otherwise affecting all claims against the applicants and given that I have re-

lieved the applicants (in the particular circumstances of this case) of the obligation to file a CCAA plan, it seems

to mc that it is appropriate in the circumstances to recognize and give full force and effect in Canada, to the

Confirmation Order and the POR pursuant to s.18 6(2). I note in that respect that the POR has now bccn ap-

proved by the creditors of the Debtors, including the creditors of the applicants and confirmed by the U S Court

following a Confirmation Hearing That approval by the creditors of the applicants was by an overwhelming

vote of over 96'lo in number and over 99'lo in value of each of the classes of creditors, which creditors had the

benefit of fulsome disclosure.

6 Thc POR expressly contemplates that the Canadian Court would be asked for a s.18.6(2)order recogniz-

ing and implementing in Canada the Confirmation Order and the POR. In my view in the circumstances of this
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case that would bc a fair and reasonable result vis-a-vis all affected persons on either side of the U.S. —Cana-

dian border in providing an equitable solution. See Loewen Group Jne., Re (2001), 32 C.B.R. (4th) 54 (Ont.

S.C.J. [Commercial List]) for a case of quite similar circumstances.

7 In addition the applicants sought an order pursuant to s.191 of the CBCA amending LINC's articles. Sec-

tion 191 of the CBCA permits the court to order necessary amendments to the articles of a corporation without

shareholder or dissent rights

191(I) In this section, "reorganization" 111eans a court order made under

(a) section 241;

(b) the Bankniptcy and Insolvenc&~ Act approving a proposal; or

(c) any other Act of Parlial11ent that affects the rights among the corporation, its shareholders and

creditors.

(2) If a corporation is subject to an order referred to in subsection (I), its articles may be amended by

such order to effect any change that might lawfully be made by an amendment under section 173.

(3) lf a court makes an order rcfcrrcd to in subsection (I), lhe court may also

(a) authoiizc thc issue of debt obligations of thc corporation, whethei or not convertible into shares

of any class or having attached any rights or options to acquire shares of any class, and fix the

terms thereof, and

(b) appoint directors in place of or in addition to all or any of the directors then in office.

(4) After an order referred to in subsection (I) has been made, articles of reorganization in the form that

the Director fixes shall be sent to the Director together with the documents required by section 19 and

113, if applicable.

(5) On rcccipt of articles of reorganization, the Director shall issue a certificate of amendment in ac-

cordance with section 262

(6) A reorganization becomes effective on the date shown in the certificate of amendmcnt and the art-

icles of incorporation are amended accordingly.

(7) A shareholder is not entitled to dissent under section 190 if an amendment to the articles of incor-

poration is effected under this section.

8 The CCAA is an "other Act of Parliament that affects the rights among the corporation, its shareholders

and creditors". See s.20 of the CCAA; Beatrice Foods Inc., Re (October 21, 1996), Doc. 295-96 (Ont. Gen.

Div.), Houlden J.A., unreported.

9 Thc amendment to the articles would effect a cancellation of all presently outstanding shares of LINC.

This is appropriate in the circumstances since:
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(a) such shares do not have value and are not likely to have value in the foreseeable future;

(b) subsection 191(2) of the CBCA, which permits the Court to amend articles to effect any change that

might be made under Section 173 of the CBCA, grants substantive, and not simply procedural, powers to

amend the articles of a CBCA corporation;

(c) paragraph 173(o) of thc CBCA provides that articles may be amended to "add, change or remove any

other provision that is permitted by the [CBCA] to be set out in the articles"; and

(d) Section 173 of the CBCA is supported by paragraph 176(1)(b) of thc CBCA, which contemplates

amendments to the articles of a corporation to effect the cancellation of all or part of the shares of a class of
shares.

See Beatrice Foods inc., Re; Algoina Steel Inc,, Re (2001), 30 C.B.R. (4th) 1 (Ont S.C J [Commercial List]), R

Dickcrson, L. Gctz and J. Howard, Proposals for a New Business Corporations Law for Canada, vol 1 (Ottawa:

Information Canada, 1971) at p. 124.

10 The requested relief is granted. Order to issue as pcr my fiat.

11 I would wish to reiterate my comments at the end of today's hearing as to my appreciation to counsel on

all sides throughout these CCAA proceedings and to Judge Kaplan of thc U.S, 13ankruptcy Court who

shouldered so well the bulk ol the burden of these coordinated U S /Canadian proceedings.

Application granfecl,

END OF DOCUMENT
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Beatrice Foods Inc., Re

In the Matter of Beatrice Foods Inc

And In the Matter of an application under the Companies Creditors Arrangcmcnt Act, R.S.C. 1985, c. C-36 for a

compromise and arrangement with respect to Beatrice Foods Inc. and a reorganization of share capital and ap-

pointment of directors of Beatrice Foods Inc. under the Canada Business Corporations Act, R.S.C. 1985, c. C-44

Application Under the Companies Creditors Arrangement Act, R.S.C 1985, c C-36

Ontario Court of Justice (General Division) [Commercial Listj

Houlden J A (ex officio)

Judgment. October 21, 1996
Docket: 295-96

Oc Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights rc-

sei'ved.

Counsel: Joseph Groia, Barry I, Goldbet g and Jonathan 5tainsby, for Bcatncc Foods Inc. and Bcatnce Foods
Holdings Coip.

Patricia D.S. Jackson, David E. Baird and Thomas J. Matz, for Informal Committee of Noteholdcrs

Ronald 8'alker, Sheryl Seigel for the Senior Banks

Malcolm M. Mercer, Terry Dolan and Norma Priday, for Merrill Lynch Funds

Subject; Corporate and Commercial; Insolvency

Corporations -—Arrangements and compromises —Under Companies'reditors Arrangement Act —Applica-
tion of Act

Applicant brought application for order under Companies'reditors Arrangement Act (CCAA) for approval of
plan of compromise and arrangement and for order under Canada Business Corporations Act (CBCA) amending

its articles to effect concurrent reorganization of share capital and to appoint directors —Application granted—
Statutory requirements under CCAA had been complied with and plan was fair and reasonable —Section 191 of
CBCA conferred jurisdiction on court to amend articles of applicant as requested —Order under CCAA consti-
tuted order made under "any other Act of Parliament that affects the rights among the corporation, its sharehold-

ers and creditors" within meaning of s. 191 of CBCA —Section 191(2) of CBCA gives substantive aiid not

merely procedural powers to amend articles of CBCA corporation —Court may amend articles to effect any
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change that might lawfully be made by amendment under s. 173 of CBCA —Shareholders had no status to ob-

ject to plan as common shares had no value

Corporations —- Arrangements and compromises —Under Companies'reditors Arrangement Act —Arrange-

ments —Approval by court —Miscellaneous issues

Applicant brought application for order under Companies'reditors Arrangement Act (CCAA) for approval of

plan of compromise and arrangement and for order under Canada Business Corporations Act (CBCA) amending

its articles to effect concurrent reorganization of share capital and to appoint directors —Application grantcd-
Statutory requirements under CCAA had been complied with and plan was fair and reasonable —Section 191 of
CBCA confcrrcd jurisdiction on court to amend articles of applicant as requested —Order under CCAA consti-

tuted order made under "any other Act of Parliament that affects thc rights among the corporation, its sharehold-

ers and creditors" within meaning of s 191 of CBCA —Section 191(2) of CBCA gives substantive and not

merely procedural powers to amend articles of CBCA corporation —Court may amend articles to effect any

change that might lawfully bc made by amendment under s 173 of CBCA —Shareholders had no status to ob-

ject to plan as common slial'es had no value.

Cases considered by Houlden JA. (ex officio):

Centi al Capital Corp., Be (1996), 38 C.H,R, (3d) 1, 26 B.L.R. (2d) 88, 132 D,I..R (4th) 223, 27 O.R. (3d)

494, (sub noni, Boyttl Banir i Centi.al Capital Corp.) 88 O.A.C 161, 1996 CarswcllOnt 316 (Ont. C,A.)—
considered

Statutes considered:

Canada Biisiness Corporations Aet, R S.C. 1985, c. C-44

Generally —considcrcd

s. 173 - —considered

s 173(1)(o) considcrcd

s 176(1)(b)—considered

s. 191 —considered

s. 191(1)"reorganization" (c) —considered

s. 191(2)—considered

Companies'reditors Arrangeinent Aet, R.S.C. 1985, c. C-36

Generally —considered

s. 4 —-- considered

s 5 considered
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s. 20 —considered

APPLICATION for order approving plan of compromise and arrangement and for order amending applicant's
articles and appointing directors.

Houlden LA. (ex officio) (orally)::

I Beatrice Foods Inc. ("Beatrice" ) is applying for an order under thc Companies'reditors Arrangemenr Act

, R.S.C. 1985, c. C-36 (the "CCAA") for approval of a plan of compromise and arrangement and under s. 191 of
the Canada Business Corporations Acr, R.S.C. 1985, c C-44 (the "CBCA") for an order amending the articles of
the applicant to effect a concurrent reorganization of share capital of Beatrice and to appoint directors.

2 Beatrice is a corporation under the CBCA and operates in the dairy, food products and baked goods busi-

nesses in both Canada and the United States. It has some 3,200 employees. Beatrice owes approximately
$ 172,000,000 to a group of senior banks. It defaulted on its obligations to the senior banks in 1995. The senior
banks entered into a standstill arrangement with Beatrice, but under the arrangement Beatrice must pay
$ 100,000,000 to thc senior banks on October 31, 1996. If the plan is not approved, Beatrice lacks the means to
make the payment.

3 Beatrice is also indebted to the holders of 12 % senior subordinated notes. Thc amount owing to the notc-
holders, together with interest is approximately $240,000,000.

4 Beatrice Foods Holdmgs Corp. ("Holdings" ) holds 100% of Beatrice's issued and outstanding shares.
Ninety-eight percent of Holdings is owed by Funds which arc represented by Merrill Lynch Capital Partners Iilc
Thc Funds are opposing thcsc applications.

5 The plan in essence, provides for the following:

(a) the repayment in full of indebtcdncss to the Senior Banks;

(b) the exchange of 12% Senior Subordinated Notes held by Beatrice noteholdcrs for new common shares in

Beatrice, rights to buy additional new common shares, new subordinated notes maturing in 30 years bearing
interest at 1% and a small amount of cash; and

(c) the cancellation of all issued and outstanding common shares and the issuance to the holder of such
shares of:

(I) warrants entitling the holder to purchase new common shares at a specified exercise price; and

(2) a right to purchase all issued new common shares at a fixed price for four weeks after implementa-
tion of the Plan.

6 Since Beatrice is a large company with a substantial work force, I propose to say very little about the fin-

ancial affairs of the company. Detailed information concerning all relevant aspects of Beatrice's finances is con-
tained, however, in the material which has been put before me and I have carefully reviewed it

7 In January, 1996, Beatrice retained R.B.C.Dominion Securities Inc. for the purpose of exploring all re-

capitalization, restructuring and disposition alternatives and opportunities available to Beatrice. Although R.B.C.
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Dominion Securities contacted over 150 prospective investors, only two binding proposals were received and

only onc proposal was for the purchase of the entire company. The offer received for the whole company would

have paid the claims of the senior banks, but the noteholders would have had a substantial deficiency. In the past

two weeks, a further offer has been received but this offer again is not sufficient to pay the noteholders in full. I

am satisfied that the common shares held by the Funds have no value and that there is no likelihood in the fore-

seeable future that they will have any value. The 1995 annual review of operations for Merrill Lynch Capital

Appreciation Fund Il valued the equity in Beatnce at zero as of May 1996.

8 Dealing first with the CCAA application, I am satisfied that the statutory requircmcnts have been complied

with, that nothing has bccn done which is not authorized by thc CCAA and that the plan is fair and reasonable.

Mr Mercer, for the Funds, has requested that the plan be amended to allocate to the Funds seven percent of the

ncw equity including seven percent of the rights (with the resulting capital contribution applied thereby) or to

accord dissent and appraisal rights to thc existing common shareholders. I have pointed out to Mr. Mercer that,

in my opinion, I have no jurisdiction to make such an amcndmcnt. In any event, to make either of those amend-

ments would, in my opinion, render the plan unworkable.

9 Mr. Mcrccr's principal ground of opposition is that s. 191 of the CBCA does not confer jurisdiction on the

court to amend the articles of Beat»ce as rcqucsted by thc applicant, Section 191 reads as follows:

19 I. (I) Il'i this section, "ieorganization 'eans a court order made under

(a) section 241,

(b) the Bnnln nptcv Act approving a proposal; or

(c) any other Act of Parliament that affects the rights among the corporation, its shareholders and cred-

itors.

(2) If a corporation is subject to an order referred to in subsection (1), its articles may be amended by such

order to effect any change that might lawfully be made by an amendment under section 173.

(3) If a court makes an order referred to in subsection (I), the court may also

(a) authonze thc issue of debt obligations of the corporation, whether or not convertible into shares of
any class or having attached any rights or options to acquire shares of any class, and fix the terms there-

of; and

(b) appoint directors in place of or in addition to all or any of the directors then in office

(4) After an order referred to in subsection (I) has been made, articles of reorganization in prescribed form

shall be sent to the Director together with the documents required by sections 19 and 113, if applicable.

(5) On receipt of articles of reorganization, the Director shall issue a certificate of amendment in accordance

with section 262.

(6) A reorganization becomes effective on the date shown in the certificate of amendment and the articles of
incorporation are amended accordingly.
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(7) A shareholder is not entitled to dissent under section 190 if an amendment to the articles of incorpora-
tion is effected under this section,

10 For an order to be made under s, 191(1)(c),it is necessary, Mr. Mercer submitted, that the other Act of
Parliament affect the rights among the corporation and its shareholders and the CCAA is not such an act Under
the CCAA, the court can, he submits, sanction a compromise or arrangement between a debtor company and its
creditors, but it cannot sanction a compromise or arrangement between a debtor company and shareholders Ac-
cordingly, the CCAA is not an Act of Parliament that falls within s. 191(1)(c).

11 I have on occasion made orders under the CCAA in conjunction with orders under the CBCA. Sections 4
and 5 of the CCAA contemplates that the court may order a meeting of shareholders. In addition, s. 20 of the
CCAA provides:

20. The provisions of this Act may be applied together with the provisions of any Act of Parliament or of
the legislature of any province, that authorizes or makes provision for the sanction of compromises or ar-

rangements between a company and its shareholders or any class of them

12 When discussing the reorganization provisions in the Pi.ol&osals fi». a New Business Coilionations Law,
the Dickei.son Report, which formed the basis for thc comprehensive reform of Canada's corporations law,
clearly anticipated that s 191 would permit the elimination of issued shares The Rcport (Pioposals fi». a New
Business Corporations Law, Robert W V. Dickerson ct at, v. 1: Commentary, Part 14.00 Fundamental Changes,
(Toronto: Information Canada, 1971) states, with reference to thc section in thc draft bill which became s 191
(at p. 124):

To clear up the obscure meaning of "reorganization", subsection (1) of s. 14.18 states that the term includes
a court order made under the Bank&uptcy Act, s. 19.04 [the oppression remedyj and any other federal law.
The object of the section is to enable the court to effect any necessary amendment of the articles of the cor-
poration in order to achieve the objective of the reorganization without having to comply with all the form-
alities of the Draft Act, particularly shareholder approval of the proposed amendmcnt For example, the re-
organization of an insolvent corporation may require the following steps: first, reduction or even elimination
of the interest of the common shareholders; second, relegation of the preferred shareholders to the status of
common shareholders; and third, relegation of the secured debenture holders to the status of either unse-
cured note holders or preferred shareholders.

Presumably then the corporation will be in a position to borrow further upon the security of its assets. In ad-
dition, the court will have power to reconstitute the board of directors, thus permitting representatives of the
creditors of the corporation to take over the administration of the corporation until the corporation is onc
again solvent.

13 In discussing s. 191 of the CBCA, the authors of Fraser & Stewart, Compan» Law of'anada, (6th ed..
1993), at p. 581, state that:

A reorganization, for purposes of s. 191, is defined in s. 191(1)to be a court order which is made pursuant
either to the oppression remedy powers of s. 241, or an order under the Bankruptcy and Insolvency Act ap-
proving a proposal in bankruptcy, or any other federal act that affects the rights of a corporation, its share-
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holders and creditors An example of such a federal statute would be the Companies'reditors Arrangement

Act.

14 In Central Capital Corp., Re (1996), 132 D L R. (4th) 223 (Ont. C,A.), Weiler J.A. said (at p. 257).

13y virtue of s. 20 of thc CCAA, arrangements under thc Act mesh with the reorganization provisions of the

CBCA so as to affect the company's relations with its shareholders. Shareholders have no right to dissent to

a reorganization: s. 191(7).On a reorganization, among other things, the articles may be amended to alter or

remove rights and pnvtlcges attached to a class of shares and to create new classes of shares: s. 173, CBCA.

These statutory provisions provide a clear indication that, on a reorganization, the interests of all sharchold-

crs, including shareholders with a right of redemption, are subordmated to thc interests of the creditors.

Where the debts exceed the assets of the company, a sound commercial result militates in favour of resolv-

ing this problem in a manner that allows creditors to obtain repayment of their debt in the manner which is

most advantageous to them.

15 I agree with the interpretation of the relevant provisions of the CCAA and the CBCA. I am of the opinion

that a court order under the CCAA is an order under an Act of Parliament that affects the rights among the cor-

poration, its shareholders and creditors

16 Section 191(2) of the CBCA gives substantive, not simply procedural, powers to amend thc articles of a

CBCA corporation The court may amend the articles to effect any change that might lawfully bc made by an

amendment under s 173 of the CBCA Section 173(1)(o)provides that:

173. (1) Subject to sections 176 and 177, thc articles of a corporation may by special resolution be amended

to

(o) add, change oi remove any other provision that is permitted by this Act to be sct out in the articles.

17 Section 173 is supported by s. 176(1)(b) which contemplates amendments to the articles of a corporation

to cffcct a cancellation of all or part of the shares of a class of shares. Section 176(1)(b) provides:

176. (1) The holders of shares of a class or, subject to subsection (4), of a series are, unless the articles oth-

erwise provide in the case of an amendment referred to in paragraphs (a), (b) and (e), entitled to vote separ-

ately as a class or series on a proposal to amend the articles to

(b) effect an exchange, reclassification or cancellation of all or part of thc shares of such class.

18 I have found that the common shares have no value. I agree with the applicant that, in these circum-

stances, the shareholders have no status to object to the plan. An order will therefore go as requested. In the cir-

cumstances, there will be no order as to costs.
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Application granted

END OF DOCUMENT
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Algoma Steel Inc., Re

In the Matter of the Companies'reditors Arrangement Act, R.S C 1985, c C-36 and The Business Corporations Act,

R.S.O. 1990, c. B-16

In the Matter of a Proposed Plan of Arrangement with Respect to Algoma Stee! Inc.

Algoma Steel Inc., Applicant

Ontario Superior Court of Justice [Commercial List]

LeSage C J. Ont, S.C J

Heard: December 19, 2001
Judgment'ecember 19, 2001

Oral reasons: December 19, 2001
Written reasons: January 10, 2002

Docket: 01-CL-4115

0& Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights rcscrved.

Counsel: Michael Bannock, James D. Gage, Geoff'R. Hall, for Applicant, Algoma Steel inc

Edmond Lamek, for Province of Ontario

John B. Laskin, for Noteholders

James P Dube, for Union Gas Limited

James Grout, for Monitor

Michael Mazzuea, for (Ontario) Superintendent of Financial Services

Steven J II'eisz, for Independent Pension Counsel

Lily Hanner, for United Steelworkers of America

Subject: Corporate and Commercial; Insolvency

Corporations --- Arrangement and compromises —Under Companies'reditors Arrangement Act —Arrangements—
Approval by court "Fair and reasonable"

Company's second plan under Companies'reditors Arrangement Act was approved by all classes of affected creditors
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except noteholdcrs —Chief restructuring officer reinstituted negotiations resulting in third plan —Company brought

motion to sanction third plan —Motion granted —Third plan was approved by company's five classes of affected credit-

ors with large quorums of each class by votes substantially in excess of statutory requirements —Prospects for business

cnterprisc of company surviving in long run were better than likely alternative —Survival benefited affected creditors,

company's employees, three levels of government and citizens of municipality and surrounding area in which company

was situated —Appropriate and reasonable balancing of interests occurred —Third plan was fair and reasonable—
Companies'reditors Arrangcmcnt Act, R S C. 1985, c. C-36.

Cases considered by Lesage C.J. Ont. S.C.L:

Beatrice Foods Inc., Re (October 21, 1996), Houlden J. (Ont. Gen. Div.) —referred to

Campeau Corp., Re (1992), 10 C.B.R. (3d) 104 (Ont. Gen. Div.) —referred to

Canadian Airlines Corp., Re, 2000 ABQB 442, [2000] 10 W.W.R. 269, 20 C.B.R. (4th) I, 84 Alta. L,R. (3d) 9, 9

B.L.R.(3d) 41, 265 A.R. 201 (Alta. Q.B.)—considered

Canadian Airli&zes Corp., Re, 2000 ABCA 238, [2000] 10 W.W R. 314, 20 C.B.R. (4th) 46, 84 Alta. L.R. (3d) 52, 9

B.I..R,(3d) 86, 266 A.R 131, 228 W A,C 131 (Alta. C.A. [In Chambers]) referred to

Ãortizl&zzzd Propei.ties I td., Re (1988), 73 C.B.R. (N.S ) 175 (B.C. S.C ) —referred to

/Voztliland Pr&zpez ties Ltd v Lxcelsioi Life Insurance Co, of'anada, 34 B.C I. R. (2d) ]22, 73 C B.R, (N S.) 195,

[1989]3 W W.R. 363 (B.C.C.A.) —rcfcrrcd to

Olvinpia dl York. Developinents Ltd v. Royal Tz zist Co, (1993), 17 C.B.R. (3d) I, (sub nom. Olyznlzz&z 8c York Devel-

opme&zts Ltd., Re) 12 O.R. (3d') 500 (Ont. Gcn. Div.) —referred to

Sammi Atlas Inc., Re (1998), 3 C.B,R. (4th) 171 (Ont. Gcn, Div. [Commercial List]) —followed

Statutes considered:

Business Corporations Act, R.S.O. 1990, c. B.16

s 186 —referred to

Companies'reditors Arrangement Act, R.S.C. 1985, c, C-36

Generally —considered

MOTION by company for santion of plan under Coinpanies'reditors Arrangement Act.

Lesuge C.,I. Ont. S.C.J.(orally):

I Algo111a Steel lnc. ("Algoma") has brought this sanction motion now that its Plan of Arrangement, its Third Plan,

has been approved by the statutory ma)critics of its five classes of affected creditors:

(I) Municipality of Sault Ste. Marie Unanimous in Writing
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(2) 132 Noteholders 80.3% by number; 79.9%by dollar value

(3) 1183 Indexed Pensioners 93.8% by number; 94.8% by dollar value

(4) 677 Non-Indexed Pensioners 99.3%by number; 99.5% by dollar value

(5) 213 General Unsecured Creditors 100% by number; 100% by dollar value

2 In a sanction hearing under the Companies'reditors Arrangement Act ("CCAA") the general principles to be ap-

plied in the exercise of the court's discretion are:

(a) There must be strict compliance with all statutory requirements and adherence to the previous orders of the court,

(b) All materials filed and procedures carried out must be examined to determine if anything has been done or pur-

ported to be done which is not authorized by the CCAA; and

(c) The Plan must bc fair and reasonable.

See Not thla»d Pt opei ties Ltd,, Re (1988), 73 C.B.R.(N S ) 175 (B,C. S,C.), affirmed Vortltlu»d Piioperties Ltd i, Lricel-

sioi. Life Lnsui ance Co. of'Canada (1989), 73 C B,R. (N.S.) 195 (B,C C A ) at p 201; Campeau Corp, Re (1992), 10
C B,R, (3d) 104 (Ont. Gen. Div.) at p. 109; Olympia d'c York Developments Ltd v Royal Trust Co. (1993), 12 O.R (3d)
500 (Ont. Gcn. Div.) at p. 506; Sammi Atlas inc,, Re (1998), 3 C.13,R. (4th) 171 (Ont. Gcn. Div ICommercial List]), at

pp. 172-3; Canadian Airlines Corp„Re, [2000J 10 W.W.R 269 (Alta, Q.B.), leave to appeal dismissed, (2000j 10
W.W.R. 314 (Alta C.A, (In Chambers]).

3 I am satisfied that on the material before me that Algoma was held to bc a corporation which was able to avail it-

self of the CCAA, that the Third Plan was filed with the court in accordance with the previous orders, that notices were

appropriately given and published as to claims and meetings (including the adjourned meeting of thc Notcholders on
thDecember 10 and thc "revote" meetings of the other classes on December 17 (with the municipality voting by rcsolu-

th
tion in writing by December 14 ), that the subject meetings were held in accordance with the directions of the court and

that the Third Plan was approved by the requisite majority (majority in number representing two-thirds in value of the

class represented) with a quorum present. Thus it appears to me that items (a) and (b) have been met.

4 The remaining issue (c) is whether the court determines that the Third Plan is fair and reasonable. The previous
Second Plan was overwhelmingly approved by all classes except that of the Noteholders who decisively turned it down

on December 7 . On the weekend after the turn down, to their credit the Chief Restructuring Officer Hap Stephen and
th

management of Algoma, with the assistance of the Monitor, reinstituted negotiations with advisors to the Noteholders, to
ththe lending banks and to the union. As Justice Farley was brought in on an emergency basis on Sunday, December 9 in

the role of facilitator, he did not think it appropriate to sit today in Judgment of a plan which he was involved in having a

hand in resolving. He therefore asked me to take on thc sanction hearing. What evolved out of these negotiations was thc

Third Plan —the result of discussion, understanding, negotiating and hard bargaining, all in the face of a substantially
more unpalatable alternative —the receivership of Algoma with continued unsettled conditions, a severe lack of confid-
ence and a swift erosion of business. The Third Plan on the other hand allows Algoma to go forward with a bnghtcr fu-

ture relative to the alternative.

rd
5 As Farley J. stated at pp. 173-4 of Sammi Atlas I»c in reference to the 3 element for consideration:

...Is the Plan fair and reasonable? A plan under the CCAA is a compromise; it cannot be expected to be perfect It
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should be approved if it is fair, reasonable and equitable. Equitable treatment is not necessarily equal treatment.

Equal treatment may be contrary to equitable treatment. One must look at the creditors as a whole (i.e. generally) and

to the objecting creditors (specifically) and see if rights are compromised in an attempt to balance interests (and have

the pain of the compromise equitably shared) as opposed to a confiscation of rights: see Campeau Corp., Re (1992),
10 C B.R (3d) 104 (Ont. Gen. Div.) at p. 109. It is recognized that the CCAA contemplates that a minority of credit-

ors is bound by the plan which a majority have approved —subject only to the court determimng that the plan is fair

and reasonable: see Northland properties Ltd. at p. 201; Olympia d'c York Developments Ltd, at p. 509

Later on the same page he continued

Those voting on the Plan (and I note there was a very significant "quorum" present at the meeting) do so on a busi-

ness basis. As Blair J. said at p. 510 of Olympia d'c York Developments Ltd.:

As the other courts have done, I observe that it is not my function to second guess the business people with re-

spect to the "business" aspects of the Plan, descendmg into the negotiating arena and substituting my own view

of what is a fair and reasonable compromise or arrangement for that of the business judgment of the participants.

The parties themselves know best what is in their interests in those areas.

Thc court should bc appropriately ieluctant to intcrferc with thc business decisions of creditors reached as a body....

I accept those observations. Here the Third Plan has been approved in meetings with vciy large quorums by each class of
af'fcctcd creditors by votes substantially in excess of the statutory rcquircmcnts and this speaks positively of the view of
those voting. As a side note I see that Algoma and the two locals of thc Un'ion have reached a tentative agreement on ncw

collective agreements, i11eeting the requircmcnts of thc Third Plan and that ratification votes will soon take place. Thc

prospects for thc business enterprise of Algoma surviving in the long run are better than the likely alternative —and this

for thc benefit of all classes of affected creditors, not to mention for thc benefit of all stakeholders in this situation in-

cluding Algoma's employees, the three levels of government and the citizens of Sault Ste. Marie and its surrounding area.
All those who have participated directly or indirectly in the evolution of the Third Plan or in manifesting support for it or

its underpinnings are to be congratulated and applauded for their positive and thoughtful contribution.

6 It sccms to me that in these circumstances there has been an appropriate, fair and reasonable balancing of interests.

I therefore find that the Third Plan is fair and reasonable.

7 Thc Third Plan is sanctioned and approved. Order accordingly together with thc ancillary relief requested includ-

ing the amcndmcnt to Algoma's articles of incorporation to cancel the existing common shares (as not having any value);

see s. 186 of the (Ontario) Business Corporations Act; Beatrice Foods inc., Re [(October 21, 1996), Houlden J. (Ont.

Gcn. Dtv.)] unreported, Canadian Airli»es Corp., supra, at pp. 288-90.

8 I pause to note that this is the second time in a decade that Algoma has had to seek insolvency protection under the

CCAA. It has been operating in difficult markets in unsettled times. But that is inherent in the nature of competitive mar-

kets. Everyone involved will have to do their part —in fact go the extra mile —to ensure to thc maximum human pos-

sibility that Algoma survives —and prospers, that it is strongly competitive, innovative, flexible and able to withstand

temporary adversity. It will take a cooperative team effort. The cost of failure to this beautiful northern Ontario com-

munity and the spillover to the three levels of government (including environmental concerns, welfare payments, tax

losses, unemployment claims, ctc.) would be immense. The benefits of success are obvious to those directly affected—
employees, sharcholdcrs, pcnsioners, creditors —but as well there is the positive multiplier effect for the community as

well as the breathing space for the three levels of government to look at flexibility and diversification programs. So in
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closing, I would say: "Remember the past —but build for the future "

Motion granted.

END OF DOCUMENT
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Masonite International lnc., Re

IN THE MATTER OF THE COMPANIES'REDITORS ARRANGEMENT ACT, R.S C., 1985, c. C-36, AS

AMENDED AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF MASONITE

INTERNATIONAL INC., MASONITE INTERNATIONAL CORPORATION, MASONITE HOLDING COR-

PORATION, CROWN DOOR CORPORATION, CASTLEGATE ENTRY SYSTEMS INC., 3061275 NOVA

SCOTIA COMPANY and ROCHMAN UNIVERSAL DOORS INC. (Applicants)

Ontario Superior Court of Justice [Commercial List]

C. Campbell J,

Heard: Junc 1, 2009
Judgment: July 28, 2009
Docket; 09-8075-00CL

Thomson Reuters Canada Limited or its Liccnsors (excluding individual court documents). All rtghts re-

served.

Counsel Brian F. Empey, Tom Friedland, Lauren Cappell for Applicants

Lawrence Crozier, Hilary E. Clarke for Royal Bank of Canada

S. Richard Orzy for Ad Hoc Committed Noteholders

Orestes Pasparakis for Monitor

Subject: Insolvency; Corporate and Commercial

Bankruptcy and insolvency —— Companies'reditors Arrangement Act —Arrangements —Approval by court

—Miscellaneous

Applicant companies were granted initial order pursuant to Companies'reditors Arrangement Act ("CCAA")

whtch included stay of proceedings —Cross border protocol was approved to asstst tn coordinating CCAA pro-

ceedings and contemporaneous reorganization under Chapter 11 of US Bankruptcy Code —Restructuring in-

volved implementation of agreement between applicant and its two matn creditors —Essence of reorgantzatton

contemplated that stay of proceedings would hfted for approval of plan of arrangement under Canada Bustness

Corporations Act ("CBCA") —Approval under CBCA plan was granted —US bankruptcy judge approved

single process for disclosure and voting and procedure for approval of process —Apphcant companies sought

order pursuant to s. 18.6 of CCAA which recognized and implemented order of US bankruptcy judge —Order

granted —It was appropriate to have single plan —Requirement of separate CCAA plan was potentially con-
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fusing and more expensive without producing any greater fairness to creditors —Basis of approval of plan in

US was virtually unanimous approval of senior debt holders which represented 100 percent of secured debt and

99 percent of bondholders —Plan fell within defmition of arrangement in s. 192(1) of CBCA —Most signific-
ant feature for approval of plan was that it was fair and reasonable to all stakeholders and it was not practicable
to proceed in any other manner

Cases considered by C. Campbell J.:

ATB Financial v Met&olfe Mansfield Alternative Investments II Corp. (2008), 2008 ONCA 587, 2008
CarswellOnt 4811, (sub nom. Metcaalfe; Mansfield Altei natl i e Investnients II Corp., Re) 240 O.A.C. 245, (
sub nom. Metcalfi'! Mansfield Altei iiative Iiivestnient» II Corp., Re) 296 D.L.R. (41h) 135, (sub nom. Met-

calfe iJ& Mansfield Alternative Investments Il Corp, Re) 92 O.R. (3d) 513, 45 C.B.R. (Sth) 163, 47 B.l..R.
(4th) 123 (Ont. C.A.) —considcrcd

Laidlaw, Re (2003), 39 C.B.R.(4th) 239. 2003 CarswcllOnt 787 (Ont. S.C.J.)—considered

Olympia &f& York Developments Ltd., Re (1993), 1993 CarswellOnt 197, (sub nom. Olyinpia d& Yoi'k Devel-

opinents Ltd v, Royal Trust C&r.) 18 C.B.R.(3d) 176, 102 D.L.R. (4th) 149 (Ont. Gen. Div.) —considered

Savage v Amoco Ac&larsttton Co. (1988), 1988 CarswcllAlta 291, S9 Alta. L,R (2d) 260, 68 C.H.R. (N.S.)
I S4, 40 H,I..R. 188, (sub nom rliiio«& A«tatsiti&ni Co v S&tv&tge) 87 A.R. 321 (Alta C.A ) —considered

St Laiiie&i&e 8 Ilads&nt Railway, Re (1998), 76 0 T C I IS, 1998 CaiswcllOnt 3867 (Ont. Gcn. Div.

) Coinmercial List]) —coilsldered

Stele&i lnc., Re (2006), 2006 CarswcllOnt 406, 17 C B,R, (5th) 78, 14 B 1. R (4th) 260 (Ont S C J.
[Commercial List]) —followed

Stelco lnc,, Re (2006), 2006 CarswelIOnt 863, 18 C.B.R. (5th) 173 (Ont. S.C.J. [Commercial List]) —re-

ferred to

Statutes considered:

Bankruptcy Code, 11 U.S.C. 1982

Chapter I I —rcfcrrcd to

Canada Business Corporations Act, R.S.C. 1985, c. C-44

Generally —referred to

s. 192(1)—considered

s. 192(3)—considered

Companies'reditors Arrangement Act, R.S.C. 1985, c. C-36

Generally —refcrrcd to
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s. 18.6 [en, 1997, c. 12, s. 125] —pursuant to

HEARING regarding order sought by applicant companies pursuant to s. 18.6 of Companies'reditors Arrange-

ment Act for recognition and implementation of order of US bankruptcy judge.

C, Campbell L:

1 A complicated, successful cross-border reorganization was completed within the period March 16 to June

9, 2009 The following are the reasons for the approval orders made.

2 The Masonite Applicant Companies (as defined in thc material) sought an Order pursuant to s. 18.6 of the

Companies'reditors A&.rangement Act, R S.C., l985, c. C-36, as amended ("CCAA") recognizing and imple-

menting the Order of the Honourable Judge Walsh of the United States Bankruptcy Court for the District of
Delaware:

a) for the pu&pose of approving a process for reorganization of thc Masonite Companies

b) and establishing thc procedure for approval of a Joint Plan of Reorganization of thc Masonite Com-

panies; and

c) if voting approval granted, obtaining an Order for Confirmation of the Plan

3 On March 16, 2009, this Court granted an Initial Order pursuant to the CCAA, which relief included

among other matters a stay of proceedings.

4 Pursuant to the Initial Order, this Court approved a cross-border protocol to assist in coordinating activit-

ies between these CCAA Proceedings and those which were contemporaneously initiated in U S. Bankruptcy

Court in Delaware, for thc reorganization under Chapter 11 of the United States Bankruptcy Code, 11 U.S.C,
IjIj101 et seq., by Masonite Corporation and various affiliates.

5 Masonite continued to operate its business in the ordinary course both in Canada and the United States

during the restructuring process. The restructuring involved implementing an Agreement between Masonite Cor-

poration and its two main creditor groups the effect of which was to reduce Masonite's debt by approximately

US$ 2 billion by cancellation of Senior Secured Claims and notes (as defined) in exchange for new debt of
US$ 300 million plus equity, leaving other secured claims and ordinary unsecured claims uncompromiscd.

6 All the Senior debt was treated in the same manner regardless of whether the direct obligations arose in

Canada or the United States and involved releasing some affiliates as guarantors.

7 The essence of the reorganization contemplated that the stay of proceedings under the Initial Order would

be lifted to permit a new entity, 7158084 Canada Limited ("715"),to apply for approval of a Plan of Arrange-

ment under the Canada Business Corporations Act, R.S.C. 1985, c. C-44 ("CBCA") ("the CBCA Plan.")

8 Under thc CBCA Plan, several of the Applicants together with Masonite Canada were to be amalgamated

with the shares of the amalgamated entity acquired by 715 and the Senior debt exchanged for shares in 715

9 With the concurrence of the Office of the Director under CBCA and the Court, approval was sought and

granted to provide for approval of the CBCA Plan and the disclosure and voting process established in the U.S.
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proceeding and proposed U.S. Disclosure Statement Order.

10 Classification of creditors for solicitation and voting purposes was restricted to two classes of Senior

debt, namely those whose debt was being compromised, Those whose debt was not being compromised were

given notice but not a vote m respect of the Plan. There was no objection to this voting procedure,

11 Orders of Judge Walsh of thc U.S. Bankruptcy Court dated April 17, 2009 and by this Court dated April

20, 2009 approved a single process for disclosure and voting, together with a procedure for approval of the pro-

cess in both Courts

12 I was satisfied that in these circumstances it was appropriate to have a single Plan and that requtnng a

separate CCAA Plan would be potentially confusing, and certainly more expensive and time-consuming to carry

out without producing any greater fairness to creditors in Canada or the United States.

13 On May 29, 2009 in the U.S Bankruptcy Court and on June I, 2009 in this Court, Orders were granted

both in the United States by Judge Walsh and by me in this Court, giving final approvals necessary to complete

the Plan

14 Thc basis for this approval was the virtually unanimous approval of the Senior debt holders representing

100% of secured debt (term lenders) and 99% of thc bondholders.

15 Thc clcmcnts of approval of the Plan in Canada by this Couit arc supported by case law In L(iicl!nlv, Rp.

[I N I
)

rcfcrence was made to an Order of this Couit which waived the need for a Canadian applicant to file a

plan in CCAA proceedings when a plan was being filed in concurrent Chapter 11 proceedings in thc United

States

16 The creative portion of this rcstructunng was to permit the new corporate entity 715 to commence the

application under thc CBCA. Like the CCAA, a Plan under the CBCA allows for arrangements to carry out com-

plex and novel transactions, including compromise of debts and securities.

17 Section 192(3) of the CBCA provides:

Where it is not practicable for a corporation that is not insolvent to effect a fundamental change in the

nature of an arrangcmcnt under any other provision of this Act, the corporation may apply to a court for an

order approving an arrangement proposed by the corporation.

18 The Plan falls within the definition of "arrangement" within s. 192(1) of the CBCA, which among other

things permits amalgamation of two or more corporations, transfer of property of a corporation in exchange for

securities.

19 Compromise of debt and securities in Sai fige v. Amoco Acquisition Co.[FN2] in the context of a takeover

bid was held to be within the section, as it involved an exchange of securities.

20 Like the CCAA itself, which has been held to be broadly interpreted,[FN3] the CBCA section on ar-

rangements has been held to be capable of "flexibilit incorporating whatever tools and mechanisms of corpor-

ate law the ingenuity of their creators bring to the particular problem at hand."[FN4]
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21 All of the cotT&orations involved in the Canadian Plan are incorporated or continued under the CBCA.
The sole applicant 715, being a newly capitalized entity, is not insolvent, The transaction is certainly not a sham

and the form is appropriate for the intended purpose, even though one or more of the companies at the crux of
the arrangement is insolvent.

22 The decision of Blair J, (as he then was) of this Court in St. I.anrence &0 Hudson Railnav, Re[FN5] is oft
cited for the proposition that where there is more than one corporate applicant, only one needs to meet the s.
192(3) test.

23 Lifting the CCAA stay to permit a plan application to proceed was approved in this Court in Ste/c o lnc,
Re[FN6]

24 Perhaps the most significant features for approval of the Plan are that it is fair and reasonable to all

stakeholders and that it is not practicable to proceed in any other manner,

25 As thc decision in St I.aivrence 8 Hudson Raiivvay[FN7] notes, the test is onc of "practicability," not
"impossibility." There was nothing in the material before this Court or in oral submissions to suggest that there
was any other way to achieve the result of termination of debt, amalgamation, issuance of new shares and con-
tinuance of the rc-organized company in another jurisdiction. The "practicability" test is certainly met and per-
haps even "impossibility"

26 The result of the vote confirmed the process of permitting proceeding under the U S Disclosure State-
ment Order and thc fairncss and reasonableness of the Plan as approved [1'N8]

27 Thc completion of this total reorganization of the Masonite Companies both in Canada and the United
States so successfully and within only 85 days following initial filings provides a model for cooperative cross-
border rcstructurings and the creative use of statutory remedies. The dedicated and creative effort of thc business
parties and their professional representatives is demonstrated in the lack of serious dispute in the process among
stakeholders and evident in the result. They are all to bc commended.

28 For the foregoing reasons, the Orders sought are granted.

Order accordingly

FN1 (2003), 39 C.B.R.(4th) 239 (Ont. S C.J.)

FN2 (1988), 68 C B.R. (N.S.) 154 (Alta. C A.)

FN3 ATB Financial v, Metcalfe Ck Mansfield Ali'ernative Investments II Corp., 2008 CarswcllOnt 4811 (Ont.
C.A.)

I'N4 See Olympia d'c York Developments Ltd., Re (1993), 102 D.L.R. (4th) 149 (Ont. Gen Div.) at p. 162

FN5 [1998]O.J. No. 3934 (Ont. Gen. Div [Commercial List])

FN6 (2006), 18 C.B R. (5th) 173 (Ont. S C.J, [Commercial List]) at paragraph 5

FN7 Supra, at paragraph 18
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FN8 Sec Stelco Inc, Re [Sanction Hearing] (2006), 17 C,B R. (5th) 78 (Ont. S.C.J. [Commercial List])

END OF DOCUMENT
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