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may, on the application in a summary way of
the company or of any such creditor or of the
trustee in bankruptcy or liquidator of the com-
pany, order a meeting of the creditors or class
of creditors, and, if the court so determines, of
the shareholders of the company, to be sum-
moned in such manner as the court directs.

R.S.,c. C-25 5 5.

5.1 (1) A compromise or arrangenient made
in respect of a debtor company may include in
its terms provision for the compromise of
claims against directors of the company that
arose before the commencement of proceedings
under this Act and that relate to the obligations
of the company where the directors are by law
liable in their capacity as directors for the pay-
ment of such obligations.

(2) A provision for the compromise of
claims against directors may not include claims
that

(a) relate to contractual rights of one or
more creditors; or

() are based on allegations of misrepresen-
tations made by directors to creditors or of
wrongful or oppressive conduct by directors.

(3) The court may declare that a claim
against directors shall not be compromised if it
is satisfied that the compromise would not be
fair and reasonable in the circumstances.

(4) Where all of the directors have resigned
or have been removed by the sharcholders
without replacement, any person who manages
or supervises the management of the business
and affairs of the debtor company shall be
deemed to be a director for the purposes of this
section.

1997, ¢. 12,5, 122,

6. (1) If a majority in number representing
two thirds in value of the creditors, or the class
of creditors, as the case may be — other than,
unless the court orders otherwise, a class of
creditors having equity claims, — present and
voting either in person or by proxy at the meet-
ing or meetings of creditors respectively held
under sections 4 and 5, or either of those sec-
tions, agree to any compromise or arrangement
either as proposed or as altered or modified at

ces derniers, le tribunal peut, a la requéte som-
maire de la compagnie, d’un de ces créanciers
ou du syndic en matiére de faillite ou liquida-
teur de la compagnie, ordonner que soit convo-
quée, de la maniére qu’il prescrit, une assem-
blée de ces créanciers ou catégorie de
créanciers, et, si le tribunal en décide ainsi, des
actionnaires de la compagnie.

S.R,, ch. C-25, art. 5.

5.1 (1) La transaction ou [’arrangement vi-
sant une compagnie débitrice peut comporter,
au profit de ses créanciers, des dispositions re-
lativement a une transaction sur les réclama-
tions contre ses administrateurs qui sont anté-
rieures aux procédures intentées sous le régime
de la présente loi et visent des obligations de
celle-ci dont ils peuvent étre, ¢s qualités, res-
ponsables en droit.

(2) La transaction ne peut toutefois viser des
réclamations portant sur des droits contractuels
d’un ou de plusieurs créanciers ou fondées sur
la fausse représentation ou la conduite injusti-
fiée ou abusive des administrateurs.

(3) Le tribunal peut déclarer qu’une récla-
mation contre les administrateurs ne peut faire
Pobjet d’une transaction s’il est convaincu
qu’elle ne serait ni juste ni équitable dans les
circonstances.

(4) Si tous les administrateurs démis-
sionnent ou sont destitués par les actionnaires
sans étre remplacés, quiconque dirige ou super-
vise les activités commerciales et les affaires
internes de la compagnie débitrice est réputé un
administrateur pour [’application du présent ar-
ticle.

1997, ch. 12, art. 122.

6. (1) Si une majorité en nombre représen-
tant les deux tiers en valeur des créanciers ou
d’une catégorie de créanciers, selon le cas, —
mise a part, sauf ordonnance contraire du tribu-
nal, toute catégorie de créanciers ayant des ré-
clamations relatives a des capitaux propres —
présents et votant soit en personne, soit par fon-
dé de pouvoir & I"assemblée ou aux assemblées
de créanciers respectivement tenues au titre des
articles 4 et 5, acceptent une transaction ou un
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the meeting or meetings, the compromise or ar-
rangement may be sanctioned by the court and,
if so sanctioned, is binding

(a) on all the creditors or the class of credi-
tors, as the case may be, and on any trustee
for that class of creditors, whether secured or
unsecured, as the case may be, and on the
company; and

(b) in the case of a company that has made
an authorized assignment or against which a
bankruptcy order has been made under the
Bankruptcy and Insolvency Act or is in the
course of being wound up under the Wind-
ing-up and Restructuring Act, on the trustee
in bankruptcy or liquidator and contributo-
ries of the company.

(2) If a cowrt sanctions a compromise or ar-
rangement, it may order that the debtor’s con-
stating instrument be amended in accord- ance
with the compromise or arrangement to reflect
any change that may lawfully be made under
federal or provincial law.

(3) Unless Her Majesty agrees otherwise,
the court may sanction a compromise or ar-
rangement only if the compromise or arrange-
ment provides for the payment in full to Her
Majesty in right of Canada or a province, with-
in six months after court sanction of the com-
promise or arrangement, of all amounts that
were outstanding at the time of the application
for an order under section 11 or 11.02 and that
are of a kind that could be subject to a demand
under

(a) subsection 224(1.2) of the /ncome Tax
Act

(b) any provision of the Canada Pension
Plan or of the Employment Insurance Act
that refers to subsection 224(1.2) of the /n-
come Tax Act and provides for the collection
of a contribution, as defined in the Canada
Pension Plan, an employee’s premium, or
employer’s premium, as defined in the Em-
ployment Insurance Act, or a premium under
Part VII.1 of that Act, and of any related in-
terest, penalties or other amounts; or

(¢) any provision of provincial legislation
that has a purpose similar to subsection

arrangement, proposé ou modifié a cette ou ces
assemblées, la transaction ou ['arrangement
peut étre homologué par le tribunal et, le cas
échéant, lie:

a) tous les créanciers ou la catégorie de
créanciers, selon le cas, et tout fiduciaire
pour cette catégorie de créanciers, qu’ils
soient garantis ou chirographaires, selon le
cas, ainsi que la compagnie;

b) dans le cas d’une compagnie qui a fait
une cession autorisée ou a ’encontre de la-
quelle une ordonnance de faillite a été rendue
en vertu de la Loi sur la faillite et I'insolva-
biliré ou qui est en voie de liquidation sous le
régime de la Loi sur les liquidations et les re-
structurations, le syndic en matiére de faillite
ou liquidateur et les contributeurs de la com-
pagnie.

(2) Le tribunal qui homologue une transac-
tion ou un arrangement peut ordonner la modi-
fication des statuts constitutifs de la compagnie
conformément a ce qui est prévu dans la tran-
saction ou P'arrangement, selon le cas, pourvu
que la modification soit Iégale au regard du
droit fédéral ou provincial,

(3) Le tribunal ne peut, sans le consentement
de Sa Majesté, homologuer la transaction ou
PParrangement qui ne prévoit pas le paiement
intégral a Sa Majesté du chef du Canada ou
d’une province, dans les six mois suivant ["ho-
mologation, de toutes les sommes qui €taient
dues lors de la demande d’ordonnance visée
aux articles 11 ou 11.02 et qui pourraient, de
par leur nature, faire I’objet d’une demande aux
termes d’une des dispositions suivantes:

a) le paragraphe 224(1.2) de la Loi de ['im-
pot sur le revenu;

b) toute disposition du Régime de pensions
du Canada ou de la Loi sur I'assurance-em-
ploi qui renvoie au paragraphe 224(1.2) de la
Loi de I’impét sur le revenu et qui prévoit la
perception d’une cotisation, au sens du Ré-
gime de pensions du Canada, d’une cotisa~
tion ouvriére ou d’une cotisation patronale,
au sens de la Loi sur ’assurance-emploi, ou
d’une cotisation prévue par la partie VII.1 de
cette loi ainsi que des intéréts, pénalités ou
autres charges afférents;

c) toute disposition législative provinciale
dont I’objet est semblable a celui du para-

Modification des
statuts
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Certames
réctamations de
la Couronne
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224(1.2) of the Income Tax Act, or that refers
to that subsection, to the extent that it pro-
vides for the collection of a sum, and of any
related interest, penalties or other amounts,
and the sum

(i) has been withheld or deducted by a
person from a payment to another person
and is in respect of a tax similar in nature
to the income tax imposed on individuals
under the /ncome Tax Act, or

(ii) is of the same nature as a contribution
under the Canada Pension Plan if the
province is a “province providing a com-
prehensive pension plan” as defined in
subsection 3(1) of the Canada Pension
Plan and the provincial legislation estab-
lishes a “provincial pension plan” as de-
fined in that subsection.

(4) 1f an order contains a provision autho-
rized by section 11.09, no compromise or ar-
rangement is to be sanctioned by the court if, at
the time the court hears the application for
sanction, Her Majesty in right of Canada or a
province satisties the court that the company is
in default on any remittance of an amount re-
ferred to in subsection (3) that became due after
the time of the application for an order under
section 11.02.

(5) The court may sanction a compromise or
an arrangement only if

(a) the compromise or arrangement provides
for payment to the employees and former
employees of the company, immediately af-
ter the court’s sanction, of

(i) amounts at least equal to the amounts
that they would have been qualified to re-
ceive under paragraph 136(1)(d) of the
Bankruptcy and Insolvency Act if the com-
pany had become bankrupt on the day on
which proceedings commenced under this
Act, and

(ii) wages, salaries, commissions or com-
pensation for services rendered after pro-
ceedings commence under this Act and
before the court sanctions the compromise
or arrangement, together with, in the case
of travelling salespersons, disbursements
properly incurred by them in and about the

graphe 224(1.2) de la Loi de ['impdt sur le
revenu, ou qui renvoie 4 ce paragraphe, et
qui prévoit la perception d’une somme, ainsi
que des intéréts, pénalités ou autres charges
afférents, laquelle somme:

(i) soit a été retenue par une personne sur
un paiement effectué a une autre personne,
ou déduite d’un tel paiement, et se rap-
porte & un impdt semblable, de par sa na-
ture, & I’impdt sur le revenu auquel les
particuliers sont assujettis en vertu de la
Loi de 'impét sur le revenu,

(ii) soit est de méme nature qu’une cotisa-
tion prévue par le Régime de pensions du
Canada, si la province est une province
instituant un régime général de pensions
au sens du paragraphe 3(1) de cette loi et
si la loi provinciale a institué un régime
provincial de pensions au sens de ce para-
graphe.

(4) Lorsqu’une ordonnance comporte une
disposition autorisée par article 11.09, le tri-
bunal ne peut homologuer la transaction ou
I’arrangement si, lors de Paudition de la de-
mande d’homologation, Sa Majesté du chef du
Canada ou d’une province le convainc du dé-
faut de la compagnie d’effectuer un versement
portant sur une somme visée au paragraphe (3)
et qui est devenue exigible apres le dépdt de la
demande d’ordonnance visée a Particle 11.02.

(5) Le tribunal ne peut homologuer la tran-
saction ou I’arrangement que si, a la fois:

a) la transaction ou I’arrangement prévoit le
paiement aux employés actuels et anciens de
la compagnie, dés son homologation, de
sommes égales ou supérieures, d’une part, a
celles qu’ils seraient en droit de recevoir en
application de I’alinéa 136(1)d) de la Loi sur
la faillite et 'insolvabilité si la compagnie
avait fait faillite & la date a laquelle des pro-
cédures ont été introduites sous le régime de
la présente loi a son égard et, d’autre part, au
montant des gages, salaires, commissions ou
autre rémunération pour services fournis
entre la date de introduction des procédures
et celle de I’homologation, y compris les
sommes que le voyageur de commerce a ré-
gulirement déboursées dans le cadre de
Pexploitation de la compagnie entre ces
dates;

Défaut
d’effectuer un
vessenment

Restriction —
employés, etc.
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company’s business during the same peri-
od; and

(&) the court is satisfied that the company
can and will make the payments as required
under paragraph (a).

(6) If the company participates in a pre-
scribed pension plan for the benefit of its em-
ployees, the court may sanction a compromise
or an arrangement in respect of the company
only if

(a) the compromise or arrangement provides
for payment of the following amounts that
are unpaid to the fund established for the
purpose of the pension plan:

(i) an amount equal to the sum of all
amounts that were deducted from the em-
ployees’ remuneration for payment to the
fund,

(ii) if the prescribed pension plan is regu-
lated by an Act of Parliament,

(A) an amount equal to the normal cost,
within the meaning of subsection 2(1)
of the Pension Benefits Standards Regu-
lations, 1985, that was required to be
paid by the employer to the fund, and

(B) an amount equal to the sum of all
amounts that were required to be paid
by the employer to the fund under a de-
fined contribution provision, within the
meaning of subsection 2(1) of the Pen-
sion Benefits Standards Act, 1985, and

(iii) in the case of any other prescribed
pension plan,

(A) an amount equal to the amount that
would be the normal cost, within the
meaning of subsection 2(1) of the Pen-
sion Benefits Standards Regulations,
7985, that the employer would be re-
quired to pay to the fund if the pre-
scribed plan were regulated by an Act
of Parliament, and

(B) an amount equal to the sum of all
amounts that would have been required
to be paid by the employer to the fund
under a defined contribution provision,
within the meaning of subsection 2(1)
of the Pension Benefits Standards Act,

b} il est convaincu que la compagnie est en
mesure d’effectuer et effectuera les paie-
ments prévus 3 1’alinéa a).

(6) Si la compagnie participe & un régime de

pension réglementaire institué pour ses em-
ployés, le tribunal ne peut homologuer la tran-
saction ou I’arrangement que si, a la fois:

10

a) la transaction ou [’arrangement prévoit
que seront effectués des paiements corres-
pondant au total des sommes ci-apres qui
n’ont pas été versées au fonds établi dans le
cadre du régime de pension:

(i) les sommes qui ont été déduites de la
rémunération des employés pour verse-
ment au fonds,

(ii) dans le cas d’un régime de pension ré-
glementaire régi par une loi fédérale:

(A) les colits normaux, au sens du para-
graphe 2(1) du Reéglement de 1985 sur
les normes de prestation de pension,
que Pemployeur est tenu de verser au
fonds,

(B) les sommes que I'employeur est te~
nu de verser au fonds au titre de toute
disposition a cotisations déterminées au
sens du paragraphe 2(1) de la Loi de
1985 sur les normes de prestation de
pension,

(iii) dans le cas de tout autre régime de
pension réglementaire :

(A) la somme égale aux colis nor-
maux, au sens du paragraphe 2(1) du
Réglement de 1985 sur les normes de
prestation de pension, que I’employeur
serait tenu de verser au fonds si le ré-
gime était régi par une loi fédérale,

(B) les sommes que Pemployeur serait
tenu de verser au fonds au titre de toute
disposition & cotisations déterminées au
sens du paragraphe 2(1) de la Loi de
1985 sur les normes de prestation de
pension si le régime était régi par une
loi fédérale;

b) il est convaincu que la compagnie est en

mesure d’effectuer et effectuera les paie-

ments prévus a I’alinéa a).

Restriction ——
régime de
pension
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1985, if the prescribed plan were regu-
lated by an Act of Parliament; and

(b) the court is satisfied that the company
can and will make the payments as required
under paragraph ().

(7) Despite subsection (6), the court may

of subseetion (6)  ganction a compromise or arrangement that

Payment —
equity claims

Court may give
directions

Scope of Act

does not allow for the payment of the amounts
referred to in that subsection if it is satisfied
that the relevant parties have entered into an
agreement, approved by the relevant pension
regulator, respecting the payment of those
amounts.

(8) No compromise or arrangement that pro-
vides for the payment of an equity claim is to
be sanctioned by the court unless it provides
that all claims that are not equity claims are to
be paid in full before the equity claim is to be
paid.

R.S., 1985, ¢. C-36, 5. 6, 1992, ¢ 27, 5. 90; 1996, c. 6, 5.

167, 1997, ¢. 12, 5. 123; 2004, c. 25, s. 194; 2005, ¢. 47, 5
126, 2007, ¢. 36,5 106; 2009, ¢. 33, 5. 27.

7. Where an alteration or a modification of

any compromise or arrangement is proposed at
any time after the court has directed a meeting
or meetings to be summoned, the meeting or
meetings may be adjourned on such term as to
notice and otherwise as the court may direct,
and those directions may be given after as well
as before adjournment of any meeting or meet-
ings, and the court may in its discretion direct
that it is not necessary to adjourn any meeting
or to convene any further meeting of any class
of creditors or shareholders that in the opinion
of the court is not adversely affected by the al-
teration or modification proposed, and any
compromise or arrangement se altered or modi-
fied may be sanctioned by the court and have
effect under section 6.

RS. ¢ C-25,5. 7.

8. This Act extends and does not limit the
provisions of any instrument now or hereafter
existing that governs the rights of creditors or
any class of them and has full force and effect
notwithstanding anything to the contrary con-
tained in that instrument.

RS, c C-25,5 8

(7) Par dérogation au paragraphe (6), le tri-
bunal peut homologuer la transaction ou ar-
rangement qui ne prévoit pas le versement des
sommes mentionnées & ce paragraphe s’il est
convaincu que les parties en cause ont conclu
un accord sur les sommes a verser et que ’au-
torité administrative responsable du régime de
pension a consenti a I’accord.

(8) Le tribunal ne peut homologuer la tran-

saction ou l’arrangement qui prévoit le paie-
ment d’une réclamation relative a des capitaux
propres que si, selon les termes de celle~ci, le
paiement intégral de toutes les autres réclama-
tions sera effectué avant le paiement de la ré-
clamation relative a des capitaux propres.
LR (1985), ch. C-36, art. 6, 1992, ch. 27, art. 90; 1996, ch
6, art. 167; 1997, ch. 12, art. 123; 2004, ch. 25, art. 194;
2005, ch. 47, art. 126, 2007, ch. 36, art. 106, 2009, ch. 33,
art. 27

7. Si une modification d’une transaction ou
d*un arrangement est proposée aprés que le tri-
bunal a ordonné qu’une ou plusieurs assem-
blées soient convoquées, cette ou ces assem-
blées peuvent étre ajournées aux conditions que
peut prescrire le tribunal quant a I’avis et autre-
ment, et ces instructions peuvent étre données
tant aprés qu’avant I’ajournement de toute ou
toutes assemblées, et le tribunal peut, & sa dis-
crétion, prescrire qu’il ne sera pas nécessaire
d’ajourner quelgue assemblée ou de convoquer
une nouvelle assemblée de toute catégorie de
créanciers ou actionnaires qui, selon I"opinion
du tribunal, n’est pas défavorablement atteinte
par la modification proposée, et une transaction
ou un arrangement ainsi modifié peut étre ho-
mologué par le tribunal et étre exécutoire en
vertu de Particle 6.

S.R., ch. C-25, art. 7.

8. La présente loi n’a pas pour effet de limi-
ter mais d’étendre les stipulations de tout ins-
trument actuellement ou désormais existant re-
lativement aux droits de créanciers ou de toute
catégorie de ces derniers, et elle est pleinement
exécutoire et effective nonobstant toute stipula-
tion contraire de cet instrument.

S.R, ch. C-25, art. 8.

Non-application
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tablished by proof in the same manner as an
unsecured claim under the Winding-up and
Restructuring Act or the Bankruptcy and In-
solvency Act, as the case may be, and, in the
case of any other company, the amount is to
be determined by the court on summary ap-
plication by the company or the creditor.

(2) Despite subsection (1), the company
may admit the amount of a claim for voting
purposes under reserve of the right to contest li-
ability on the claim for other purposes, and
nothing in this Act, the Winding-up and Re-
Structuring Act or the Bankruptcy and Insolven-
cy Act prevents a secured creditor from voting
at a meeting of secured creditors or any class of
them in respect of the total amount of a claim
as admitted.

RS, 1985, ¢ C-36, s. 20; 2005, c. 47, s. 131; 2007, c. 30,
5. 70

21. The law of set-off or compensation ap-
plies to all claims made against a debtor com-
pany and to all actions instituted by it for the
recovery of debts due to the company in the
same manner and to the same extent as if the
company were plaintiff or defendant, as the
case may be.

1997, ¢. 12, 5. 126, 2005, ¢. 47, s. 131

CLASSES OF CREDITORS

22. (1) A debtor company may divide its
creditors into classes for the purpose of a meet-
ing to be held under section 4 or 5 in respect of
a compromise or arrangement relating to the
company and, if it does so, it is to apply to the
court for approval of the division before the
meeting is held.

(2) For the purpose of subsection (1), credi-
tors may be included in the same class if their
interests or rights are sufficiently similar to
give them a commonality of interest, taking in-
to account

(@) the nature of the debts, liabilities or obli-
gations giving rise to their claims;

(b) the nature and rank of any security in re-
spect of their claims;

(¢) the remedies available to the creditors in
the absence of the compromise or arrange-
ment being sanctioned, and the extent to

gime de la Loi sur les liquidations el les re-
structurations ou de la Loi sur la faillite et
l’insolvabilité, établi par preuve de la méme
maniére qu’une réclamation non garantie
sous le régime de I’une ou P"autre de ces lois,
selon le cas, et, s’il s’agit de toute autre com-
pagnie, il est déterminé par le tribunal sur de-
mande sommaire de celle-ci ou du créancier.

(2) Malgré le paragraphe (1), la compagnie
peut admettre le montant d’une réclamation aux
fins de votation sous réserve du droit de contes-
ter la responsabilité quant & la réclamation pour
d’autres objets, et la présente loi, la Loi sur les
liquidations et les restructurations et la Loi sur
la faillite et I'insolvabilité n’ont pas pour effet
d’empécher un créancier garanti de voter 4 une
assemblée de créanciers garantis ou d’une caté-
gorie de ces derniers a I’égard du montant total
d’une réclamation ainsi admis.

L.R. (1985), ch. C-36, art. 20; 2005, ch. 47, art. 131; 2007,
ch. 36, art. 70

21. Les régles de compensation s*appliquent
A toutes les réclamations produites contre la
compagnie débitrice et a toutes les actions in-
tentées par elle en vue du recouvrement de ses
créances, comme si elle était demanderesse ou
défenderesse, selon e cas.

1997, ch 12, art 126, 2005, ch 47, art. 131

CATEGORIES DE CREANCIERS

22. (1) La compagnie débitrice peut établir
des catégories de créanciers en vue des assem-
blées qui seront tenues au titre des articles 4 ou
5 relativement a une transaction ou un arrange-
ment la visant; le cas échéant, elle demande au
tribunal d’approuver ces catégories avant la te-
nue des assemblées.

(2) Pour I’application du paragraphe (1),
peuvent faire partie de la méme catégorie les
créanciers ayant des droits ou intéréts a ce point
semblables, compte tenu des critéres énumérés
ci-aprés, qu’on peut en conclure qu’ils ont un
intérét commun :

a) la nature des créances et obligations don-
nant lieu a leurs réclamations;

b) la nature et le rang de toute garantie qui
s’y rattache;

¢) les voies de droit ouvertes aux créanciers,
abstraction faite de la transaction ou de I’ar-
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which the creditors would recover their
claims by exercising those remedies; and

(d) any further criteria, consistent with those
set out in paragraphs (a) to (c¢), that are pre-
scribed.

(3) A creditor who is related to the company
may vote against, but not for, a compromise or
arrangement relating to the company.

1997, ¢. 12, 5. 126, 2005, ¢. 47, 5. 131, 2007, ¢. 36, 5. 71.

22.1 Despite subsection 22(1), creditors
having equity claims are to be in the same class
of creditors in relation to those claims unless
the court orders otherwise and may not, as
members of that class, vote at any meeting un-
less the court orders otherwise.

2005, ¢. 47,s. 131; 2007, ¢ 36,5 71

MONITORS
23. (1) The monitor shall

(a) except as otherwise ordered by the court,
when an order is made on the initial applica-
tion in respect of a debtor company,

(i) publish, without delay after the order is
made, once a week for two consecutive
weeks, or as otherwise directed by the
court, in one or more newspapers in
Canada specified by the court, a notice
containing the prescribed information, and

(if) within five days after the day on
which the order is made,

(A) make the order publicly available
in the prescribed manner,

(B) send, in the prescribed manner, a
notice to every known creditor who has
a claim against the company of more
than $1,000 advising them that the order
is publicly available, and

(C) prepare a list, showing the names
and addresses of those creditors and the
estimated amounts of those claims, and
make it publicly available in the pre-
scribed manner;,

(b) review the company’s cash-flow state-
ment as to its reasonableness and file a report
with the court on the monitor’s findings;

rangement, et la mesure dans laquelle il
pourrait étre satisfait a leurs réclamations
s’ils s’en prévalaient;

d) tous autres critéres réglementaires com-
patibles avec ceux énumérés aux alinéas a) a

).

(3) Le créancier lié a la compagnie peut vo-
ter contre, mais non pour, 1’acceptation de la
transaction ou de "arrangement.

1997, ch. 12, art. 126; 2005, ch. 47, art. 131; 2007, ch. 36,
art. 71.

22.1 Malgré le paragraphe 22(1), les créan-
ciers qui ont des réclamations relatives a des
capitaux propres font partic d’une méme caté-
gorie de créanciers relativement a ces réclama-
tions, sauf ordonnance contraire du tribunal, et
ne peuvent a ce titre voter a aucunec assemblée,
sauf ordonnance contraire du tribunal.

2005, ch. 47, art. 131; 2007, ch. 36, art. 71

CONTROLEURS
23. (1) Le contréleur est tenu:

a) a moins que le tribunal n’en ordonne au-
trement, lorsqu’il rend une ordonnance a
I'égard de la demande initiale visant une
compagnie débitrice:
(i) de pubiier, sans délai apres le prononcé
de Pordonnance, une fois par semaine
pendant deux semaines consécutives, ou
selon les modalités qui y sont prévues,
dans e journal ou les journaux au Canada
qui y sont précisés, un avis contenant les
renseignements réglementaires,

(ii) dans les cing jours suivant la date du
prononcé de I’ordonnance:

(A) de rendre PPordonnance publique
selon les modalités réglementaires,

(B) d’envoyer un avis, selon les moda-
lités réglementaires, a chaque créancier
connu ayant une réclamation supérieure
a mille dollars les informant que ["or-
donnance a été rendue publique,

(C) d’établir la liste des nom et adresse
de chacun de ces créanciers et des mon-
tants estimés des réclamations et de la
rendre publique selon les modalités ré-
glementaires;
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(a) the corporation is or would after the pay-
ment be unable to pay its liabilities as they
become due; or

(b) the realizable value of the corporation’s
assets would thereby be less than the aggre-
gate of its liabilities.
R.S., 1985, ¢. C-44, s 190, 1994, ¢ 24, s 23; 2001, c. 14,
ss. 94, 134(F), 135(E); 2011, ¢. 21, 5. 60(F)
191. (1) In this section, “reorganization”
means a court order made under

(a) section 241;

(b) the Bankruptcy and Insolvency Act ap-
proving a proposal; or

(c) any other Act of Parliament that affects
the rights among the corporation, its share-
holders and creditors.

(2) If a corporation is subject to an order re-
ferred to in subsection (1), its articles may be
amended by such order to effect any change
that might lawfully be made by an amendment
under section 173.

(3) If a court makes an order referred to in
subsection (1), the court may also

(a) authorize the issue of debt obligations of

the corporation, whether or not convertible
into shares of any class or having attached
any rights or options to acquire shares of any
class, and fix the terms thereof} and

(b) appoint directors in place of or in addi-
tion to all or any of the directors then in of-
fice.

(4) After an order referred to in subsection
(1) has been made, articles of reorganization in
the form that the Director fixes shall be sent to
the Director together with the documents re-
quired by sections 19 and 113, if applicable.

(5) On receipt of articles of reorganization,
the Director shall issue a certificate of amend-
ment in accordance with section 262.

(6) A reorganization becomes effective on
the date shown in the certificate of amendment
and the articles of incorporation are amended
accordingly.

(7) A shareholder is not entitled to dissent
under section 190 if an amendment to the arti-

a) ou bien elle ne peut, ou ne pourrait de ce
fait, acquitter son passif a échéance;

b) ou bien la valeur de réalisation de son ac-
tif serait, de ce fait, inférieure & son passif.

L R.(1985), ch. C-44, art. 190, 1994, ch 24, art. 23, 2001,
ch. 14, art. 94, 134(F) et 135(A); 2011, ch. 21, art. 60(F).

191. (1) Au présent article, la réorganisa-
tion d’une société se fait par voie d’ordonnance
que le tribunal rend en vertu:

a) soit de Particle 241;

b) soit de la Loi sur la faillite et ['insolvabi-
lité pour approuver une proposition;

¢) soit de toute loi fédérale touchant les rap-
ports de droit entre la société, ses action-
naires ou ses créanciers.

(2) L’ordonnance rendue conformément au
paragraphe (1) a I’égard d’une société peut ef-
fectuer dans ses statuts les modifications pré-
vues a Particle 173.

(3) Le tribunal gui rend Pordonnance visée
au paragraphe (1) peut également :

a) autoriser, en en fixant les modalités,
I*émission de titres de créance, convertibles
ou non en actions de toute catégorie ou as-
sortis du droit ou de Poption d’acquérir de
telles actions;

b) ajouter d’autres administrateurs ou rem-
placer ceux qui sont en fonctions.

(4) Aprés le prononcé de I’ordonnance visée
au paragraphe (1), les clauses réglementant la
réorganisation sont envoyées au directeur, en la
forme établie par lui, accompagnées, le cas
échéant, des documents exigés aux articles 19
et 113.

(5) Sur réception des clauses de réorganisa~
tion, le directeur délivre un certificat de modifi-
cation en conformité avec Iarticle 262.

(6) L.a réorganisation prend effet a la date fi-
gurant sur le certificat de modification; les sta-
tuts constitutifs sont modifiés en conséquence.

(7) Les actionnaires ne peuvent invoquer
P’article 190 pour faire valoir leur dissidence a
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cles of incorporation is effected under this sec-
tion.
R.S., 1985, ¢c. C-44, 5. 191; 1992, ¢. 27, 5. 90; 2001, ¢. 14,
5. 95.

192. (1) In this section, “arrangement” in-
cludes

(a) an amendment to the articles of a corpo-
ration;
(6) an amalgamation of two or more corpo-
rations;

(¢) an amalgamation of a body corporate
with a corporation that results in an amalga-
mated corporation subject to this Act;

(d) a division of the business carried on by a
corporation;

(e) a transfer of all or substantially all the
property of a corporation to another body
corporate in exchange for property, money or
securities of the body corporate;

(/) an exchange of securities of a corporation
for property, money or other securities of the
corporation or property, money or securities
of another body corporate;

(1) a going-private transaction or a
squeeze-out transaction in relation to a cor-
poration;

(g) a liquidation and dissolution of a corpo-
ration; and
(h) any combination of the foregoing.

(2) For the purposes of this section, a corpo-
ration is insolvent

(a) where it is unable to pay its liabilities as
they become due; or

(b) where the realizable value of the assets
of the corporation are less than the aggregate
of its liabilities and stated capital of all class-
es.

(3) Where it is not practicable for a corpora-
tion that is not insolvent to effect a fundamental
change in the nature of an arrangement under
any other provision of this Act, the corporation
may apply to a court for an order approving an
arrangement proposed by the corporation.

’occasion de la modification des statuts consti-
tutifs conformément au présent article.
LR. (1985), ch. C-44, art. 191; 1992, ch. 27, art. 90; 2001,
ch. 14, art. 95.

192. (1) Au présent article, «arrangement»
s’entend également de:

a) la modification des statuts d’une société;
b) la fusion de sociétés;

¢) la fusion d’une personne morale et d'une
société pour former une société régie par la
présente loi;

d) le fractionnement de I'activité commer-
ciale d’une société,

e) la cession de la totalité ou de la quasi-to-
talité des biens d’une société a une autre per-
sonne morale moyennant du numéraire, des
biens ou des valeurs mobiliéres de celle-ci;

/) Péchange de valeurs mobilicres d’une so-
ciété contre des biens, du numéraire ou
d’autres valeurs mobiliéres soit de la société,
soit d’une autre personne morale;

f 1) une opération de fermeture ou d’évic-
tion au sein d’une société;

g) la liquidation et la dissolution d’une so-
ciété;
h) une combinaison des opérations susvi-
sées.

(2) Pour I’application du présent article, une
société est insolvable dans I’un ou "autre des
cas suivants:

a) elle ne peut acquitter son passif a

échéance;

b) la valeur de réalisation de son actif est in-

férieure a la somme de son passif et de son

capital déclaré.

(3) Lorsqw’il est pratiquement impossible
pour la société qui n’est pas insolvable d’opé-
rer, en vertu d’une autre disposition de la pré-
sente loi, une modification de structure équiva-
lente a un arrangement, elle peut demander au
tribunal d’approuver, par ordonnance, 1’arran-
gement qu’elle propose.

Défimtion de
« an'angcmem »

Cas d’insolvabi-
lité de la société

Demande
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(4) In connection with an application under
this section, the court may make any interim or
final order it thinks fit including, without limit-
ing the generality of the foregoing,

(a) an order determining the notice to be
given to any interested person or dispensing
with notice to any person other than the Di-
rector;

(b) an order appointing counsel, at the ex-
pense of the corporation, to represent the in-
terests of the shareholders;

(¢) an order requiring a corporation to call,
hold and conduct a meeting of holders of se-
curities or options or rights to acquire securi-
ties in such manner as the court directs;

(d) an order permitting a sharcholder to dis-
sent under section 190; and

(e) an order approving an arrangement as
proposed by the corporation or as amended
in any manner the court may direct.

(5) An applicant for any interim or final or-
der under this section shall give the Director
notice of the application and the Director is en-
titled to appear and be heard in person or by
counsel.

(6) After an order referred to in paragraph
(4)(e) has been made, articles of arrangement in
the form that the Director fixes shall be sent to
the Director together with the documents re-
quired by sections 19 and 113, if applicable.

(7) On receipt of articles of arrangement, the
Director shall issue a certificate of arrangement
in accordarice with section 262.

(8) An arrangement becomes effective on
the date shown in the certificate of arrange-
ment.

RS, 1985, c. C-44,s. 192; 1994, ¢. 24, s. 24; 2001, c. 14,
5. 96

PART XVI

GOING-PRIVATE TRANSACTIONS AND
SQUEEZE-OUT TRANSACTIONS

193. A corporation may carry out a going-
private transaction. However, if there are any
applicable provincial securities laws, a corpora-
tion may not carry out a going-private transac-

(4) Le tribunal, saisi d’une demande en ver-
tu du présent article, peut rendre toute ordon-
nance provisoire ou finale en vue notamment:

a) de prévoir ’avis a donner aux ini€ressés
ou de dispenser de donner avis a toute per-
sonne autre que e directeur;

b) de nommer, aux frais de la société, un
avocat pour défendre les intéréts des action-
naires;

¢) d’enjoindre A la société, selon les modali-
tés qu’il fixe, de convoquer et de tenir une
assemblée des détenteurs de valeurs mobi-
ligres, d’options ou de droits d’acquérir des
valeurs mobiliéres;

d) d’autoriser un actionnaire & faire valoir sa
dissidence en vertu de "article 190;

e) d*approuver ou de modifier selon ses di-
rectives I’arrangement proposé par la société.

(5) La personne qui présente une demande
d’ordonnance provisoire ou finale en vertu du
présent article doit en donner avis au directeur,
et celui-¢i peut comparaitre en personne ou par
ministére d’avocat.

(6) Apres le prononcé de Pordonnance visée
a I’alinéa (4)e), les clauses de 'arrangement
sont envoyées au directeur en la forme établie
par lui, accompagnés, le cas échéant, des docu-
ments exigés par les articles 19 et 113.

(7) Dés réception des clauses de I’arrange-
ment, le directeur délivre un certificat d’arran-
gement conformément a I"article 262.

(8) L’arrangement prend effet & la date figu-
rant sur le certificat d’arrangement.

L.R. (1985), ch. C-44, art. 192; 1994, ch. 24, art. 24, 2001,
ch. 14, art. 96.

PARTIE XVI
OPERATIONS DE FERMETURE ET
D’EVICTION

193. La société peut effectuer une opération

de fermeture si elle se conforme & Péventuelle

législation provinciale applicable en matiére de
valeurs mobiliéres.
L.R. (1985), ch. C-44, art. 193; 2001, ch. 14, art. 97.
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182.

182(1) Arrangement

In this section,

"arrangement", with respect to a corporation, includes,
(a) a reorganization of the shares of any class or series of the corporation or of the stated capital of any such
class or series;
(b) the addition to or removal from the articles of the corporation of any provision that is permitted by this
Act to be, or that is, set out in the articles or the change of any such provision;
(c) an amalgamation of the corporation with another corporation;
(d) an amalgamation of a body corporate with a corporation that results in an amalgamated corporation sub-
ject to this Act;
(e} a transfer of all or substantially all the property of the corporation to another body corporate in exchange
for securities, money or other property of the body corporate;
(f) an exchange of securities of the corporation held by security holders for other securitics, money or other
property of the corporation or securities, money or other property of another body corporate that is not a
takeover bid as defined in Part XX of the Securities Act;
(g) a liquidation or dissolution of the corporation;,
(h) any other reorganization or scheme involving the business or affairs of the corporation or of any or all of
the holders of its securities or of any options or rights to acquire any of its securities that is, at law, an ar-
rangement; and
(i) any combination of the foregoing.

182(2) Scheme of arrangement
A corporation proposing an arrangement shall prepare, for the approval of the shareholders, a statement thereof
setting out in detail what is proposed to be done and the manner in which it is proposed to be done.

182(3) Adoption of arrangement

Subject to any order of the court made under subsection (5), where an arrangement has been approved by share-
holders of a corporation and by holders of shares of each class or series entitled to vote separately thereon, in
cach case by special resolution, the arrangement shall have been adopted by the sharcholders of the corporation
and the corporation may apply to the court for an order approving the arrangement.

182(4) Separate votes

The holders of shares of a class or serics of shares of a corporation are not entitled to vote separately as a class
or series in respect of an arrangement unless the statement of the arrangement referred to in subsection (2) con-
tains a provision that, if contained in a proposed amendment to the articles, would entitle such holders to vote
separately as a class or series under section 170 and, if the statement of the arrangement contains such a provi-

Copr.(c)West 2012 No Claim to orig.Govt. Works
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sion, such holders are entitled to vote separately on the arrangement whether or not such shares otherwise carry
the right to vote.

182(5) Application to court

The corporation may, at any time, apply to the court for advice and directions in connection with an arrangement
or proposed arrangement and the court may make such order as it considers appropriate, including, without lim-
iting the generality of the foregoing,

(a) an order determining the notice to be given to any interested person or dispensing with notice to any per-
son;
(b) an order requiring a corporation to call, hold and conduct an additional meeting of, or to hold a separate
vote of, all or any particular group of holders of any securities or warrants of the corporation in such manner
as the court directs;
(c) an order permitting a sharcholder to dissent under section 185 if the arrangement is adopted,
(d) an order appointing counsel, at the expense of the corporation, to represent the interests of shareholders;
(c) an order that the arrangement or proposed arrangement shall be deemed not to have been adopted by the
shareholders of the corporation unless it has been approved by a specified majority that is greater than two-
thirds of the votes cast at a meeting of the holders, or any particular group of holders, of securities or war-
rants of the corporation; and
(f) an order approving the arrangement as proposed by the corporation or as amended in any manner the
court may direct, subject to compliance with such terms and conditions, if any, as the court thinks fit,

and to the extent that any such order is inconsistent with this scction such order shall prevail.

182(6) Procedure

Where a reorganization or scheme is proposed as an arrangement and involves an amendment of the articles of a
corporation or the taking of any other steps that could be made or taken under any other provision of this Act,
the procedure provided for in this section, and not the procedure provided for in such other provision, applies to
such reorganization or scheme.

182(7) [Repealed 1994, c. 27, 5. 71(23).]

1994, ¢. 27, s. 71(23)

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights re-
served.

END OF DOCUMENT
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186.
186(1) Definition, reorganization
In this section,

"yreorganization" means a court order made under section 248, an order made under the Bankruptcy and Insolv-
ency Act (Canada) or an order made under the Companies Creditors Arrangement Act (Canada) approving a pro-

posal.

186(2) Articles amended
If a corporation is subject to a reorganization, its articles may be amended by the order to effect any change that

might lawfully be made by an amendment under section 168.

186(3) Auxiliary powers of court
Where a reorganization is made, the court making the order may also,

(a) authorize the issuc of debt obligations of the corporation, whether or not convertible into shares of any
class or having attached any rights or options to acquire shares of any class, and fix the terms thercof; and
(b) appoint directors in place of or in addition to all or any of the directors then in office.

186(4) Articles of reorganization
After a reorganization has been made, articles of reorganization in prescribed form shall be sent to the Director.

186(5) Certificate
Upon receipt of articles of reorganization, the Director shall endorse thereon in accordance with section 273 a
certificate which shall constitute the certificate of amendment and the articles are amended accordingly.

186(6) No dissent
A shareholder is not entitled to dissent under section 185 if an amendment to the articles is effected under this

section,

2000, ¢. 26, Sched. B, s. 3(9)
© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights re-
served.
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In the Matter of the Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as Amended
And In the Matter of a Plan of Compromise or Arrangement of Sino-Forest Corporation (Applicant)
Ontario Superior Court of Justice [Commercial List]
Morawetz J.

Heard: June 26, 2012
Judgment: July 27, 2012
Docket: CV-12-9667-00CL

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.

Counsel: Robert W. Staley, Jonathan Bell for Applicant

Jennifer Stam for Monitor

Kenneth Dekker for BDO Limited

Peter Griffin, Peter Osborne for Ernst & Young LLP

Benjamin Zarnett, Robert Chadwick, Brendan O'Neill for Ad Hoc Committee of Noteholders
James Grout for Ontario Securities Commission

Emily Cole, Joseph Marin for Allen Chan

Simon Bieber for David Horsley

David Bish, John Fabello, Adam Slavens for Underwriters Named in the Class Action

Max Starnino, Kirk Baert for Ontario Plaintiffs

Larry Lowenstein for Board of Directors
Subject: Insolvency

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Miscellaneous

Applicant SFC was granted stay under Companies’ Creditors Arrangement Act (CCAA) in March 2012 and on same date
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sales process order was granted — June 20, 2012 was established as claims bar date — SFC support of 72 per cent of
noteholders for intended to plan of compromise or arrangement — Class actions had been commenced against SFC in
both Ontario, Quebec, Saskatchewan, and New York State for damages resulting to purchase of shares in SFC at inflated
prices — Applicant brought application for declaration that claims against it which resulted from ownership, purchase, or
sale of equity interest in SFC, and related indemnity claims, were equity claims as defined in's. 2 of CCAA — Applica-
tion granted — Basis for differentiation flowed from fundamentally different nature of debt and equity investments;
shareholders had unlimited upside potential when purchasing shares, while creditors had no corresponding upside poten-
tial — Claims advanced in shareholder claims were clearly equity claims — Shareholder claims underlay related indem-
nity claims — Plain language in definition of equity claim in CCAA did not focus on identity of claimant, rather, it fo-
cused on nature of claim — It would be totally inconsistent to arrive at conclusion that would enable either auditors or
underwriters, through claim for indemnification, to be treated as creditors when underlying actions of shareholders could
not achieve same status.
Cases considered by Morawetz J.:

Blue Range Resource Corp., Re (2000), 2000 CarswellAlta 12, 259 A.R. 30, 76 Alta. L.R. (3d) 338, [2000] 4
W.W.R. 738, 2000 ABQB 4, 15 C.B.R. (4th) 169 (Alta. Q.B.) — referred to

Central Capital Corp., Re (1996), 132 D.LL.R. (4th) 223, 27 O.R. (3d) 494, (sub nom. Royal Bank v. Central Capital
Corp.) 88 O.A.C. 161, 1996 CarswellOnt 316, 38 C.B.R. (3d) 1, 26 B.L.R. (2d) 88 (Ont. C.A.) — referred to

EarthFirst Canada Inc., Re (2009), 2009 ABQB 316, 2009 CarswellAlta 1069, 56 C.B.R. (5th) 102 (Alta. Q.B.) —
referred to

Nelson Financial Group Ltd., Re (2010), 71 C.B.R. (5th) 153, 75 B.L.R. (4th) 302, 2010 ONSC 6229, 2010 Carswel-
10Ont 8655 (Ont. S.C.J. [Commercial List]) — referred to

Return on Innovation Capital Ltd. v. Gandi Innovations Ltd. (2011), 2011 CarswellOnt 8590, 2011 ONSC 5018, 83
C.B.R. (5th) 123 (Ont. S.C.J. [Commercial List]) — followed

Return on Innovation Capital Ltd. v. Gandi Innovations Lid. (2012), 2012 ONCA 10, 2012 CarswellOnt 103, 90
C.B.R. (5th) 141 (Ont. C.A.) — referred to

Stelco Inc., Re (2006), 2006 CarswellOnt 407, 17 C.B.R. (5th) 95 (Ont. S.C.J. [Commercial List]) — referred to
Statutes considered:
Bankruptcy Code, 11 U.S.C. 1982

s. 510(b) — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36

Generally — referred to

s. 2(1) — considered

s. 2(1) "equity claim" — considered

s. 2(1) "equity claim" (d) — considered
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s. 2(1) "equity claim" (e¢) — considered
s. 2(1) "equity interest" — considered
8. 2(1) "equity interest" (a) — referred to
s. 6(8) — referred to
8. 22(1) — referred to

Securities Act, R.S.0. 1990, ¢. 8.5
Generally — referred to

APPLICATION by insolvent company for declaration that certain claims against it were equity claims pursuant to Com-
panies' Creditors Arrangement Act.

Morawetz J.:
Overview

1 Sino-Forest Corporation ("SFC" or the "Applicant") seeks an order directing that claims against SFC, which result
from the ownership, purchase or sale of an equity interest in SFC, are "equity claims" as defined in section 2 of the Com-
panies’ Creditors Arrangement Act ("CCAA") including, without limitation: (i) the claims by or on behalf of current or
former sharcholders asserted in the proceedings listed in Schedule "A" (collectively, the "Shareholder Claims"); and (i1)
any indemnification claims against SFC related to or arising from the Sharcholder Claims, including, without limitation,
those by or on behalf of any of the other defendants to the proceedings listed in Schedule "A" (the "Related Indemnity
Claims").

2 SEC takes the position that the Shareholder Claims are "equity claims" as defined in the CCAA as they are claims
in respect of a monetary loss resulting from the ownership, purchase or sale of an equity interest in SFC and, therefore,
come within the definition. SFC also takes the position that the Related Indemnity Claims are "equity claims" as defined
in the CCAA as they are claims for contribution or indemnity in respect of a claim that is an equity claim and, therefore,
also come within the definition.

3 On March 30, 2012, the court granted the Initial Order providing for the CCAA stay against SFC and certain of its
subsidiaries. FTI Consulting Canada Inc. was appointed as Monitor.

4 On the same day, the Sales Process Order was granted, approving Sales Process procedures and authorizing and
directing SFC, the Monitor and Houlihan Lokey to carry out the Sales Process.

5 On May 14, 2012, the court issued a Claims Procedure Order, which established June 20, 2012 as the Claims Bar
Date.

6 The stay of proceedings has since been extended to September 28, 2012.

7 Since the outset of the proceedings, SFC has taken the position that it is important for these proceedings to be
completed as soon as possible in order to, among other things, (i) enable the business operated in the Peoples Republic of
China ("PRC") to be separated from SFC and put under new ownership; (ii) enable the restructured business to particip-
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ate in the Q4 sales season in the PRC market; and (iii) maintain the confidence of stakeholders in the PRC (including loc-
al and national governmental bodies, PRC lenders and other stakeholders) that the business in the PRC can be success-
fully separated from SFC and operate in the ordinary course in the near future.

8 SFC has negotiated a Support Agreement with the Ad Hoc Committee of Noteholders and intends to file a plan of
compromise or arrangement (the "Plan") under the CCAA by no later than August 27, 2012, based on the deadline set out
in the Support Agreement and what they submit is the commercial reality that SFC must complete its restructuring as
soon as possible.

9 Noteholders holding in excess of $1.296 billion, or approximately 72% of the approximately $1.8 billion of SFC's
noteholders' debt, have executed written support agreements to support the SFC CCAA Plan as of March 30, 2012.

Shareholder Claims Asserted Against SEC
(i) Ontario

10 By Fresh as Amended Statement of Claim dated April 26, 2012 (the "Ontario Statement of Claim"), the Trustecs
of the Labourers' Pension Fund of Central and Eastern Canada and other plaintiffs asserted various claims in a class pro-
ceeding (the "Ontario Class Proceedings") against SFC, certain of its current and former officers and directors, Ernst &
Young LLP ("E&Y"), BDO Limited ("BDQO"), Poyry (Beijing) Consulting Company Limited ("Poyry™) and SFC's under-
writers (collectively, the "Underwriters").

11 Section [(m) of the Ontario Statement of Claim defines "class" and "class members" as:

All persons and entities, wherever they may reside who acquired Sino's Securities during the Class Period by distri-
bution in Canada or on the Toronto Stock Exchange or other secondary market in Canada, which securities include
those acquired over the counter, and all persons and entities who acquired Sino's Securities during the Class Period
who are resident of Canada or were resident of Canada at the time of acquisition and who acquired Sino's Securities
outside of Canada, except the Excluded Persons.

12 The term "Securities" is defined as "Sino's common shares, notes and other securities, as defined in the OSA".
The term "Class Period" is defined as the period from and including March 19, 2007 up to and including June 2, 2011.

13 The Ontario Class Proceedings seek damages in the amount of approximately $9.2 billion against SFC and the
other defendants.

14 The thrust of the complaint in the Ontario Class Proceedings is that the class members are alleged to have pur-
chased securities at "inflated prices during the Class Period" and that absent the alleged misconduct, sales of such secur-
ities "would have occurred at prices that reflected the true value" of the securities. It is further alleged that "the price of
Sino's Securities was directly affected during the Class Period by the issuance of the Impugned Documents".

(ii) Quebec

15 By action filed in Quebec on June 9, 2011, Guining Liu commenced an action (the "Quebec Class Proceedings")
against SFC, certain of its current and former officers and directors, E&Y and Poyry. The Quebec Class Proceedings do
not name BDO or the Underwriters as defendants. The Quebec Class Proceedings also do not specify the quantum of
damages sought, but rather reference "damages in an amount equal to the losses that it and the other members of the
group suffered as a result of purchasing or acquiring securities of Sino at inflated prices during the Class Period".
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16 The complaints in the Quebec Class Proceedings centre on the effect of alleged misrepresentations on the share
price. The duty allegedly owed to the class members is said to be based in "law and other provisions of the Securities Act
" to ensure the prompt dissemination of truthful, complete and accurate statements regarding SFC's business and affairs
and to correct any previously-issued materially inaccurate statements.

(iii) Saskatchewan

17 By Statement of Claim dated December 1, 2011 (the "Saskatchewan Statement of Claim"), Mr. Allan Haigh com-
menced an action (the "Saskatchewan Class Proceedings") against SFC, Allen Chan and David Horsley.

18 The Saskatchewan Statement of Claim does not specify the quantum of damages sought, but instead states in
more general terms that the plaintiff seeks "aggravated and compensatory damages against the defendants in an amount
to be determined at trial".

19 The Saskatchewan Class Proceedings focus on the effect of the alleged wrongful acts upon the trading price of
SEC's securities:
The price of Sino's securities was directly affected during the Class Period by the issuance of the Impugned Docu-

ments. The defendants were aware at all material times that the effect of Sino's disclosure documents upon the price
of its Sino's [sic] securities.

(iv) New York

20 By Verified Class Action Complaint dated January 27, 2012, (the "New York Complaint"), Mr. David Leapard
and IMFE Finance SA commenced a class proceeding against SFC, Mr. Allen Chan, Mr. David Horsley, Mr. Kai Kit
Poon, a subset of the Underwriters, E&Y, and Ernst & Young Global Limited (the "New York Class Proceedings™).

21 SFC contends that the New York Class Proceedings focus on the effect of the alleged wrongful acts upon the
trading price of SFC's securities.

22 The plaintiffs in the various class actions have named parties other than SFC as defendants, notably, the Under-
writers and the auditors, E&Y, and BDO, as summarized in the table below. The positions of those parties are detailed

later in these reasons.

Ontario Quebec Saskatchewan New York

E&Y LLP X X - X

E&Y Global - - - X

BDO X - - -

Poyry X X - -

Underwriters 11 - - 2

Legal Framework

23 Even before the 2009 amendments to the CCAA dealing with equity claims, courts recognized that there is a fun-

damental difference between sharcholder equity claims as they relate to an insolvent entity versus creditor claims. Essen-
tially, shareholders cannot reasonably expect to maintain a financial interest in an insolvent company where creditor
claims are not being paid in full. Simply put, shareholders have no economic interest in an insolvent enterprise: Blue
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Range Resource Corp., Re, [2000] 4 W.W.R. 738 (Alta. Q.B.) [Blue Range Resources); Sielco Inc., Re [2006 Carswel-
10nt 407 (Ont. S.C.J. [Commercial List])], (2006) CanL.Il 1773 [Sielcol; Central Capital Corp., Re (1996), 27 O.R. (3d)
494 (Ont. C.A).

24 The basis for the differentiation flows from the fundamentally different nature of debt and equity investments.
Shareholders have unlimited upside potential when purchasing shares. Creditors have no corresponding upside potential:
Nelson Financial Group Ltd., Re, 2010 ONSC 6229 (Ont. S.C.J. [Commercial List]) [Nelson Financial].

25 As a result, courts subordinated equity claims and denied such claims a vote in plans of arrangement: Blue Range
Resource Corp., Re, supra; Stelco Inc., Re, supra; EarthFirst Canada Inc., Re (2009), 56 C.B.R. (5th) 102 (Alta. Q.B.) [
EarthFirst Canadal, and Nelson Financial, supra.

26 In 2009, significant amendments were made to the CCAA. Specific amendments were made with the intention of
clarifying that equity claims are subordinated to other claims.

27 The 2009 amendments define an "equity claim" and an "equity interest". Section 2 of the CCAA includes the fol-
lowing definitions:

"Equity Claim" means a claim that is in respect of an equity interest, including a claim for, among others, (...)

(d) a monetary loss resulting from the ownership, purchase or sale of an equity interest or from the rescission,
or, in Quebec, the annulment, of a purchase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim referred to in any of paragraphs (a) to (d);
"Equity Interest” means

(a) in the case of a company other than an income trust, a share in the company — or a warrant or option or an-
other right to acquire a share in the company — other than one that is derived from a convertible debt,

28 Section 6(8) of the CCAA prohibits a distribution to equity claimants prior to payment in full of all non-equity
claims.
29 Section 22(1) of the CCAA provides that equity claimants are prohibited from voting on a plan unless the court

orders otherwise.
Position of Ernst & Young

30 E&Y opposes the relief sought, at least as against E&Y, since the E&Y proof of claim evidence demonstrates in
its view that E&Y's claim:

(a) is not an equity claim;
(b) does not derive from or depend upon an equity claim (in whole or in part);

(c) represents discreet and independent causes of action as against SFC and its directors and officers arising
from E&Y's direct contractual relationship with such parties (or certain of such parties) and/or the tortious con-
duct of SFC and/or its directors and officers for which they are in law responsible to E&Y; and
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(d) can succeed independently of whether or not the claims of the plaintiffs in the class actions succeed.

31 In its factum, counsel to E&Y acknowledges that during the periods relevant to the Class Action Proceedings,
E&Y was retained as SFC's auditor and acted as such from 2007 until it resigned on April 5, 2012.

32 On June 2, 2011, Muddy Waters LLC ("Muddy Waters") issued a report which purported to reveal fraud at SFC.
In the wake of that report, SFC's share price plummeted and Muddy Waters profited from its short position.

33 E&Y was served with a multitude of class action claims in numerous jurisdictions.

34 The plaintiffs in the Ontario Class Proceedings claim damages in the aggregate, as against all defendants, of $9.2
billion on behalf of resident and non-resident shareholders and noteholders. The causes of action alleged are both stat-
utory, under the Securities Act (Ontario) and at common law, in negligence and negligent misrepresentation.

35 In its factum, counsel to E&Y acknowledges that the central claim in the class actions is that SFC made a series
of misrepresentations in respect of its timber assets. The claims against E&Y and the other third party defendants are that
they failed to detect these misrepresentations and note in particular that E&Y's audit did not comply with Canadian gen-
erally accepted accounting standards. Similar claims are advanced in Quebec and the U.S.

36 Counsel to E&Y notes that on May 14, 2012 the court granted a Claims Procedure Order which, among other
things, requires proofs of claim to be filed no later than June 20, 2012, E&Y takes issue with the fact that this motion
was then brought notwithstanding that proofs of claim and D&O proofs of claim had not yet been filed.

37 E&Y has filed with the Monitor, in accordance with the Claims Procedure Order, a proof of claim against SEC
and a proof of claim against the directors and officers of SFC.

38 E&Y takes the position that it has contractual claims of indemnification against SFC and its subsidiaries and has
statutory and common law claims of contribution and/or indemnity against SFC and its subsidiaries for all relevant years.
E&Y contends that it has stand-alone claims for breach of contract and negligent and/or fraudulent misrepresentation
against the company and its directors and officers.

39 Counsel submits that E&Y's claims against Sino-Forest and the SFC subsidiaries are:
(a) creditor claims;

(b) derived from E&Y retainers by and/or on behalf of Sino-Forest and the SFC subsidiaries and E&Y's relation-
ship with such parties, all of which are wholly independent and conceptually different from the claims advanced
by the class action plaintiffs;

(c) claims that include the cost of defending and responding to various proceedings, both pre- and post-filing;
and

(d) not equity claims in the sense contemplated by the CCAA. E&Y's submission is that equity holders of Sino-
Forest have not advanced, and could not advance, any claims against SFC's subsidiaries.

40 Counsel further contends that E&Y's claim is distinct from any and all potential and actual claims by the
plaintiffs in the class actions against Sino-Forest and that E&Y's claim for contribution and/or indemnity is not based on
the claims against Sino-Forest advanced in the class actions but rather only in part on those claims, as any success of the
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plaintiffs in the class actions against E&Y would not necessarily lead to success against Sino-Forest, and vice versa.
Counsel contends that E&Y has a distinct claim against Sino-Forest independent of that of the plaintiffs in the class ac-
tions. The success of E&Y's claims against Sino-Forest and the SFC subsidiaries, and the success of the claims advanced
by the class action plaintiffs, are not co-dependent. Consequently, counsel contends that E&Y's claim is that of an unse-
cured creditor.

41 From a policy standpoint, counsel to E&Y contends that the nature of the relationship between a shareholder,
who may be in a position to assert an equity claim (in addition to other claims) is fundamentally different from the rela-
tionship existing between a corporation and its auditors.

Position of BDO Limited

42 BDO was auditor of Sino-Forest Corporation between 2005 and 2007, when it was replaced by E&Y.

43 BDO has a filed a proof of claim against Sino-Forest pursuant to the Claims Procedure Order.
44 BDO's claim against Sino-Forest is primarily for breach of contract.
45 BDO takes the position that its indemnity claims, similar to those advanced by E&Y and the Underwriters, are

not equity claims within the meaning of s. 2 of the CCAA.
46 BDO adopts the submissions of E&Y which, for the purposes of this endorsement, are not repeated.

Position of the Underwriters

47 The Underwriters take the position that the court should not decide the equity claims motion at this time because
it is premature or, alternatively, if the court decides the equity claims motion, the equity claims order should not be gran-
ted because the Related Indemnity Claims are not "equity claims” as defined in s. 2 of the CCAA.

48 The Underwriters are among the defendants named in some of the class actions. In connection with the offerings,
certain Underwriters entered into agreements with Sino-Forest and certain of its subsidiaries providing that Sino-Forest
and, with respect to certain offerings, the Sino-Forest subsidiary companies, agree to indemnify and hold harmless the
Underwriters in connection with an array of matters that could arise from the offerings.

49 The Underwriters raise the following issues:
(1) Should this court decide the equity claims motion at this time?

(i1) If this court decides the equity claims motion at this time, should the equity claims order be granted?

50 On the first issue, counsel to the Underwriters takes the position that the issue is not yet ripe for determination.

51 Counsel submits that, by seeking the equity claims order at this time, Sino-Forest is attempting to pre-empt the
Claims Procedure Order, which already provides a process for the determination of claims. Until such time as the claims
procedure in respect of the Related Indemnity Claims is completed, and those claims are determined pursuant to that pro-
cess, counsel contends the subject of the equity claims motion raises a merely hypothetical question as the court is being
asked to determine the proper interpretation of s. 2 of the CCAA before it has the benefit of an actual claim in dispute be-

fore it.
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52 Counsel further contends that by asking the court to render judgment on the proper interpretation of s. 2 of the
CCAA in the hypothetical, Sino-Forest has put the court in a position where its judgment will not be made in the context
of particular facts or with a full and complete evidentiary record.

53 Even if the court determines that it can decide this motion at this time, the Underwriters submit that the relief re-
quested should not be granted.

Position of the Applicant

54 The Applicant submits that the amendments to the CCAA relating to equity claims closely parallel existing U.S.
law on the subject and that Canadian courts have looked to U.S. courts for guidance on the issue of equity claims as the
subordination of equity claims has long been codified there: see e.g. Blue Range Resources, supra, and Nelson Financial,
supra.

55 The Applicant takes the position that based on the plain language of the CCAA, the Sharcholder Claims are
"equity claims” as defined in s. 2 as they are claims in respect of a "monetary loss resulting from the ownership, purchase
or sale of an equity interest".

56 The Applicant also submits the following:

(a) the Ontario, Quebec, Saskatchewan and New York Class Actions (collectively, the "Class Actions") all ad-
vance claims on behalf of sharcholders.

(b) the Class Actions also allege wrongful conduct that affected the trading price of the shares, in that the al-
leged misrepresentation "artificially inflated” the share price; and

(c) the Class Actions seek damages relating to the trading price of SFC shares and, as such, allege a "monetary
loss" that resulted from the ownership, purchase or sale of shares, as defined in s. 2 of the CCAA.

57 Counsel further submits that, as the Shareholder Claims are "equity claims", they are expressly subordinated to
creditor claims and are prohibited from voting on the plan of arrangement.

58 Counsel to the Applicant also submits that the definition of "equity claims" in s. 2 of the CCAA expressly in-
cludes indemnity claims that relate to other equity claims. As such, the Related Indemnity Claims are equity claims with-
in the meaning of's. 2.

59 Counsel further submits that there is no distinction in the CCAA between the source of any claim for contribution
or indemnity; whether by statute, common law, contractual or otherwise. Further, and to the contrary, counsel submits
that the legal characterization of a contribution or indemnity claim depends solely on the characterization of the primary
claim upon which contribution or indemnity is sought.

60 Counsel points out that in Return on Innovation Capital Ltd. v. Gandi Innovations Ltd., 2011 ONSC 5018 (Ont.
S.C.J. [Commercial List]), leave to appeal denied, 2012 ONCA 10 (Ont. C.A.) [Return on Innovation] this court charac-
terized the contractual indemnification claims of directors and officers in respect of an equity claim as "equity claims”.

61 Counsel also submits that guidance on the treatment of underwriter and auditor indemnification claims can be ob-
tained from the U.S. experience. In the U.S., courts have held that the indemnification claims of underwriters for liability
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or defence costs constitute equity claims that are subordinated to the claims of general creditors. Counsel submits that in-
sofar as the primary source of liability is characterized as an equity claim, so too is any claim for contribution and indem-
nity based on that equity claim.

62 In this case, counsel contends, the Related Indemnity Claims are clearly claims for "contribution and indemnity"
based on the Shareholder Claims.

Position of the Ad Hoc Noteholders

63 Counsel to the Ad Hoc Noteholders submits that the Shareholder Claims are "equity claims" as they are claims in
respect of an equity interest and are claims for "a monetary loss resulting from the ownership, purchase or sale of an
equity interest" per subsection (d) of the definition of "equity claims" in the CCAA.

64 Counsel further submits that the Related Indemnity Claims are also "equity claims" as they fall within the "clear
and unambiguous" language used in the definition of "equity claim" in the CCAA. Subsection (e) of the definition refers
expressly and without qualification to claims for "contribution or indemnity" in respect of claims such as the Shareholder
Claims.

65 Counsel further submits that had the legislature intended to qualify the reference to "contribution or indemnity" in
order to exempt the claims of certain parties, it could have done so, but it did not.

66 Counsel also submits that, if the plain language of subsection (e) is not upheld, shareholders of SFC could poten-
tially create claims to receive indirectly what they could not receive directly (i.e., payment in respect of equity claims
through the Related Indemnity Claims) - a result that could not have been intended by the legislature as it would be in-
consistent with the purposes of the CCAA.

67 Counsel to the Ad Hoc Notcholders also submits that, before the CCAA amendments in 2009 (the "CCAA
Amendments"), courts subordinated claims on the basis of:

(a) the general expectations of creditors and shareholders with respect to priority and assumption of risks; and

(b) the equitable principles and considerations set out in certain U.S. cases: see ¢.g. Blue Range Resource Corp.,
Re, supra.

68 Counsel further submits that, before the CCAA Amendments took effect, courts had expanded the types of claims
characterized as equity claims; first to claims for damages of defrauded sharcholders and then to contractual indemnity
claims of shareholders: see Blue Range Resources, supra and EarthFirst Canada, supra.

69 Counsel for the Ad Hoc Noteholders also submits that indemnity claims of underwriters have been treated as
equity claims in the United States, pursuant to section 510(b) of the U.S. Bankruptcy Code. This submission is detailed at
paragraphs 20-25 of their factum which reads as follows:

20. The desire to more closely align the Canadian approach to equity claims with the U.S. approach was among the
considerations that gave rise to the codification of the treatment of equity claims. Canadian courts have also looked
to the U.S. law for guidance on the issue of equity claims where codification of the subordination of equity claims
has been long-standing.

Janis Sarra at p. 209, Ad Hoc Commiittee's Book of Authorities, Tab 10.
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Report of the Standing Senate Committee on Banking, Trade and Commerce, "Debtors and Creditors Sharing
the Burden: A Review of the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement act"
(2003) at 158, [...]

Blue Range [Resources] at paras. 41-57 [...]

21. Pursuant to § 510(b) of the U.S. Bankruptcy Code, all creditors must be paid in full before shareholders are en-
titled to receive any distribution. § 510(b) of the U.S. Bankruptcy Code and the relevant portion of § 502, which is
referenced in § 510(b), provide as follows:

§ 510. Subordination

(b) For the purpose of distribution under this title, a claim arising from rescission of a purchase or sale of a se-
curity of the debtor or of an affiliate of the debtor, for damages arising from the purchase or sale of such a secur-
ity, or for reimbursement or contribution allowed under 502 on account of such a claim, shall be subordinated to
all claims or interests that are senior to or equal the claim or interest represented by such security, except that if
such security is common stock, such claim has the same priority as common stock.

§ 502. Allowance of claims or interests

(e) (1) Notwithstanding subsections (a), (b) and (¢) of this section and paragraph (2) of this subsection, the court
shall disallow any claim for reimbursement or contribution of an entity that is liable with the debtor on or has se-
cured the claim of a creditor, to the extent that

(B) such claim for reimbursement or contribution is contingent as of the time of allowance or disallowance of
such claim for reimbursement or contribution; or

(2) A claim for reimbursement or contribution of such an entity that becomes fixed after the commencement of
the case shall be determined, and shall be allowed under subsection (a), (b), or (c) of this section, or disallowed
under subsection (d) of this section, the same as if such claim had become fixed before the date of the filing of
the petition.

22. U.S. appellate courts have interpreted the statutory language in § 510(b) broadly to subordinate the claims of
shareholders that have a nexus or causal relationship to the purchase or sale of securities, including damages arising
from alleged illegality in the sale or purchase of securities or from corporate misconduct whether predicated on pre
or post-issuance conduct,

Re Telegroup Inc. (2002), 281 F. 3d 133 (3rd Cir. U.S. Court of Appeals)

[]

American Broadcasting Systems Inc. v. Nugent, U.S. Court of Appeals for the Ninth Circuit, Case Number
98-17133 (24 January 2001) [...]

23. Further, U.S. courts have held that indemnification claims of underwriters against the corporation for hability or

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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defence costs when shareholders or former shareholders have sued underwriters constitute equity claims in the in-
solvency of the corporation that are subordinated to the claims of general creditors based on: (a) the plain language
of § 510(b), which references claims for "reimbursement or contribution" and (b) risk allocation as between general
creditors and those parties that play a role in the purchase and sale of securities that give rise to the shareholder
claims (i.e., directors, officers and underwriters).

In re Mid-American Waste Sys., 228 B.R. 816, 1999 Bankr. LEXIS 27 (Bankr. D. Del. 1999) [Mid-American]
[.-]

In re Jacom Computer Servs., 280 B.R. 570, 2002 Bankr. LEXIS 758 (Bankr. S.D.N.Y. 2002) [...]

24. In Mid-American, the Court stated the following with respect to the "plain language" of § 510(b), its origins and
the inclusion of "reimbursement or contribution" claims in that section:

... I find that the plain language of § 510(b), its legislative history, and applicable case law clearly show that §
510(b) intends to subordinate the indemnification claims of officers, directors, and underwriters for both liabil-
ity and expenses incurred in connection with the pursuit of claims for rescission or damages by purchasers or
sellers of the debtor's securities. The meaning of amended § 510(b), specifically the language "for reimburse-
ment or confribution ... on account of [a claim arising from rescission or damages arising from the purchase or
sale of a security]," can be discerned.by a plain reading of its language.

. it is readily apparent that the rationale for section 510(b) is not limited to preventing sharcholder claimants
from improving their position vis-a-vis general creditors; Congress also made the decision to subordinate based
on risk allocation. Consequently, when Congress amended § 510(b) to add reimbursement and contribution
claims, it was not radically departing from an equityholder claimant treatment provision, as NatWest suggests;
it simply added to the subordination treatment new classes of persons and entities involved with the securities
transactions giving rise to the rescission and damage claims. The 1984 amendment to § 510(b) is a logical ex-
tension of one of the rationales for the original section — because Congress intended the holders of securities
law claims to be subordinated, why not also subordinate claims of other parties (e.g., officers and directors and
underwriters) who play a role in the purchase and sale transactions which give rise to the securities law claims?
As I view it, in 1984 Congress made a legislative judgment that claims emanating from tainted securities law
transactions should not have the same priority as the claims of general creditors of the estate.

[emphasis added]

[-]

25. Further, the U.S. courts have held that the degree of culpability of the respective parties is a non-issue in the dis-
allowance of claims for indemnification of underwriters; the equities are meant to benefit the debtor's direct credit-
ors, not secondarily liable creditors with contingent claims.

In re Drexel Burnham Lambert Group, 1992 Bankr. LEXIS 2023 (Bankr. S.D.N.Y. 1992) [...]

70 Counsel submits that there is no principled basis for treating indemnification claims of auditors differently than
those of underwriters.

Analysis

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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Is it Premature to Determine the Issue?

71 The class action litigation was commenced prior to the CCAA Proceedings. It is clear that the claims of share-
holders as set out in the class action claims against SFC are "equity claims" within the meaning of the CCAA.

72 In my view, this issue is not premature for determination, as is submitted by the Underwriters.

73 The Class Action Proceedings preceded the CCAA Proceedings. It has been clear since the outset of the CCAA
Proceedings that this issue — namely, whether the claims of E&Y, BDO and the Underwriters as against SFC, would be
considered "equity claims" — would have to be determined.

74 it has also been clear from the outset of the CCAA Proceedings, that a Sales Process would be undertaken and the
expected proceeds arising from the Sales Process would generate proceeds insufficient to satisfy the claims of creditors.

75 The Claims Procedure is in place but, it seems to me that the issue that has been placed before the court on this
motion can be determined independently of the Claims Procedure. T do not accept that any party can be said to be preju-
diced if this threshold issue is determined at this time. The threshold issue does not depend upon a determination of
quantification of any claim. Rather, its effect will be to establish whether the claims of E&Y, BDO and the Underwriters
will be subordinated pursuant to the provisions of the CCAA. This is independent from a determination as to the validity
of any claim and the quantification thereof.

Should the Equity Claims Order be Granted?

76 I am in agreement with the submission of counsel for the Ad Hoc Noteholders to the effect that the characteriza-
tion of claims for indemnity turns on the characterization of the underlying primary claims,

77 In my view, the claims advanced in the Sharecholder Claims are clearly equity claims. The Sharcholder Claims un-
derlie the Related Indemnity Claims.

78 In my view, the CCAA Amendments have codified the treatment of claims addressed in pre-amendment cases
and have further broadened the scope of equity claims.

79 The plain language in the definition of "equity claim" does not focus on the identity of the claimant. Rather, it fo-
cuses on the nature of the claim. In this case, it seems clear that the Shareholder Claims led to the Related Indemnity
Claims. Put another way, the inescapable conclusion is that the Related Indemnity Claims are being used to recover an
equity investment.

80 The plain language of the CCAA dictates the outcome, namely, that the Shareholder Claims and the Related In-
demnity Claims constitute "equity claims” within the meaning of the CCAA. This conclusion is consistent with the trend
towards an expansive interpretation of the definition of "equity claims" to achieve the purpose of the CCAA.

81 In Return on Innovation, Newbould J. characterized the contractual indemnification claims of directors and of-
ficers as "equity claims”. The Court of Appeal denied leave to appeal. The analysis in Return on [nnovation leads to the
conclusion that the Related Indemnity Claims are also equity claims under the CCAA.

82 It would be totally inconsistent to arrive at a conclusion that would enable either the auditors or the Underwriters,
through a claim for indemnification, to be treated as creditors when the underlying actions of the shareholders cannot
achieve the same status. To hold otherwise would indeed provide an indirect remedy where a direct remedy is not avail-
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able.

83 Further, on the issue of whether the claims of E&Y, BDO and the Underwriters fall within the definition of equity
claims, there are, in my view, two aspects of these claims and it is necessary to keep them conceptually separate.

84 The first and most significant aspect of the claims of E&Y, BDO and the Underwriters constitutes an "equity
claim" within the meaning of the CCAA. Simply put, but for the Class Action Proceedings, it is inconceivable that claims
of this magnitude would have been launched by E&Y, BDO and the Underwriters as against SFC. The class action
plaintiffs have launched their actions against SFC, the auditors and the Underwriters. In turn, E&Y, BDO and the Under-
writers have launched actions against SFC and its subsidiaries. The claims of the shareholders are clearly "equity claims"
and a plain reading of s. 2(1)(e) of the CCAA leads to the same conclusion with respect to the claims of E&Y, BDO and
the Underwriters. To hold otherwise, would, as stated above, lead to a result that is inconsistent with the principles of the
CCAA. It would potentially put the shareholders in a position to achieve creditor status through their claim against E&Y,
BDO and the Underwriters even though a direct claim against SFC would rank as an "equity claim".

85 I also recognize that the legal construction of the claims of the auditors and the Underwriters as against SFC is
different than the claims of the shareholders against SFC. However, that distinction is not, in my view, reflected in the
language of the CCAA which makes no distinction based on the status of the party but rather focuses on the substance of

the claim.

86 Critical to my analysis of this issue is the statutory language and the fact that the CCAA Amendments came into
force after the cases relied upon by the Underwriters and the auditors.

87 It has been argued that the amendments did nothing more than codify pre-existing common law. In many re-
spects, I accept this submission. However, I am unable to accept this submission when considering s. 2(1) of the CCAA,
which provides clear and specific language directing that "equity claim" means a claim that is in respect of an equity in-
terest, including a claim for, among other things, "(e) contribution or indemnity in respect of a claim referred to in any of
paragraphs (a) to (d)".

88 Given that a shareholder claim falls within s. 2(1)(d), the plain words of subsections (d) and (e) lead to the con-
clusions that I have set out above.

89 I fail to see how the very clear words of subsection (e) can be seen to be a codification of existing law. To arrive
at the conclusion put forth by E&Y, BDO and the Underwriters would require me to ignore the specific words that Par-
liament has recently enacted.

90 I cannot agree with the position put forth by the Underwriters or by the auditors on this point. The plain wording
of the statute has persuaded me that it does not matter whether an indemnity claim is secking no more than allocation of
fault and contribution at common law, or whether there is a free-standing contribution and indemnity claim based on con-

tracts.

91 However, that is not to say that the full amount of the claim by the auditors and Underwriters can be character-
ized, at this time, as an "equity claim".

92 The second aspect to the claims of the auditors and underwriters can be illustrated by the following hypothetical:
if the claim of the shareholders does not succeed against the class action defendants, E&Y, BDO and the Underwriters
will not be liable to the class action plaintiffs. However, these parties may be in a position to demonstrate that they do
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have a claim against SFC for the costs of defending those actions, which claim does not arise as a result of "contribution
or indemnity in respect of an equity claim".

93 It could very well be that each of E&Y, BDO and the Underwriters have expended significant amounts in defend-
ing the claims brought by the class action plaintiffs which, in turn, could give rise to contractual claims as against SFC. If
there is no successful equity claim brought by the class action plaintiffs, it is arguable that any claim of E&Y, BDO and
the Underwriters may legitimately be characterized as a claim for contribution or indemnity but not necessarily in respect
of an equity claim. If so, there is no principled basis for subordinating this portion of the claim. At this point in time, the
quantification of such a claim cannot be determined. This must be determined in accordance with the Claims Procedure.

94 However, it must be recognized that, by far the most significant part of the claim, is an "equity claim".

95 In arriving at this determination, I have taken into account the arguments set forth by E&Y, BDO and the Under-
writers. My conclusions recognize the separate aspects of the Related Indemnity Claims as submitted by counsel to the
Underwriters at paragraph 40 of their factum which reads:

...it must be recognized that there are, in fact, at least two different kinds of Related Indemnity Claims:

(a) indemnity claims against SFC in respect of Shareholder Claims against the auditors and the Underwriters;
and

(b) indemnity claims against SFC in respect of the defence costs of the auditors and the Underwriters in connec-
tion with defending themselves against Sharcholder Claims.

Disposition

96 In the result, an order shall issue that the claims against SFC resulting from the ownership, purchase or sale of
equity interests in SFC, including, without limitation, the claims by or on behalf of current or former shareholders asser-
ted in the proceedings listed in Schedule "A" are "equity claims" as defined in s. 2 of the CCAA, being claims in respect
of monetary losses resulting from the ownership, purchase or sale of an equity interest. It is noted that counsel for the
class action plaintiffs did not contest this issue.

97 In addition, an order shall also issue that any indemnification claim against SFC related to or arising from the
Shareholders Claims, including, without limitation, by or on behalf of any of the other defendants to the proceedings lis-
ted in Schedule "A" are "equity claims" under the CCAA, being claims for contribution or indemnity in respect of a
claim that is an equity claim. However, I feel it is premature to determine whether this order extends to the aspect of the
Related Indemnity Claims that corresponds to the defence costs of the Underwriters and the auditors in connection with
defending themselves against the Shareholder Claims.

98 A direction shall also issue that these orders are made without prejudice to SFC's rights to apply for a similar or-
der with respect to (i) any claims in the statement of claim that are in respect of securities other than shares and (ii) any
indemnification claims against SFC related thereto.

Schedule "A" — Shareholder Claims

1. Trustees of the Labourers' Pension Fund of Central and Eastern Canada et al. v. Sino-Forest Corporation et al.
(Ontario Superior Court of Justice, Court File No. CV-11-431153-00CP)
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2. Guining Liu v. Sino-Forest Corporation et al. (Quebec Superior Court, Court File No.: 200-06-000132-111)
3. Allan Haigh v. Sino-Forest Corporation et al. (Saskatchewan Court of Queen's Bench, Court File No. 2288 of 2011)

4. David Leapard et al. v. Allen T.Y. Chan et al. (District court of the Southern District of New York, Court File No.
650258/2012)

Application granted.

END OF DOCUMENT
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By the Court:

I OVERVIEW
[1] In 2009, the Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-
36, as amended (“CCAA”), was amended to expressly provide that general

creditors are to be paid in full before an equity claim is paid.

[2]  This appeal considers the definition of “equity claim” in s. 2(1) of the
CCAA. More particularly, the central issue is whether claims by auditors and
underwriters against the respondent debtor, Sino-Forest Corporation (“Sino-
Forest”), for contribution and indemnity fall within that definition. The claims arise

out of proposed shareholder class actions for misrepresentation.

[3] The appellants argue that the supervising judge erred in concluding that

the claims at issue are equity claims within the meaning of the CCAA and in
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determining the issue before the claims procedure established in Sino-Forest's

CCAA proceeding had been completed.

[4] For the reasons that follow, we conclude that the supervising judge did not

err and accordingly dismiss this appeal.

I THE BACKGROUND

(a) The Parties

[56] Sino-Forestis a Canadian public holding company that holds the shares of
numerous subsidiaries, which in turn own, directly or indirectly, forestry assets
located principally in the People’s Republic of China. Its common shares are
listed on the Toronto Stock Exchange. Sino-Forest also issued approximately
$1.8 billion of unsecured notes, in four series. Trading in Sino-Forest shares
ceased on August 26, 2011, as a result of a cease-trade order made by the

Ontario Securities Commission.

[6] The appellant underwriters’ provided underwriting services in connection
with three separate Sino-Forest equity offerings in June 2007, June 2009 and
December 2009, and four separate Sino-Forest note offerings in July 2008, June
2009, December 2009 and October 2010. Certain underwriters entered into

agreements with Sino-Forest in which Sino-Forest agreed to indemnify the

' Credit Suisse Securities (Canada) Inc., TD Securities Inc., Dundee Securities Corporation (now known
as DWM Securities Inc.), RBC Dominion Securities Inc., Scotia Capital Inc., CIBC World Markets Inc.,
Merrill Lynch Canada Inc., Canaccord Financial Ltd. (now known as Canaccord Genuity Corp.), Maison
Placements Canada Inc., Credit Suisse Securities (USA) LLC and Merrill Lynch, Pierce, Fenner & Smith
Incorporated, successor by merger to Banc of America Securities LLC.
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underwriters in connection with an array of matters that could arise from their

participation in these offerings.

[7]  The appellant BDO Limited (“BDO”) is a Hong Kong-based accounting firm
that served as Sino-Forest’s auditor between 2005 and August 2007 and audited

its annual financial statements for the years ended December 31, 2005 and

December 31, 2006.

[8] The engagement agreements governing BDO’s audits of Sino-Forest
provided that the company’s management bore the primary responsibility for
preparing its financial statements in accordance with Generally Accepted
Accounting Principles (“GAAP”) and implementing internal controls to prevent

and detect fraud and error in relation to its financial reporting.

[9] BDO’s Audit Report for 2006 was incorporated by reference into a June
2007 prospectus issued by Sino-Forest regarding the offering of its shares to the
public. This use by Sino-Forest was governed by an engagement agreement
dated May 23, 2007, in which Sino-Forest agreed to indemnify BDO in respect of
any claims by the underwriters or any third party that arose as a result of the

further steps taken by BDO in relation to the issuance of the June 2007

prospectus.

[10] The appellant Ernst & Young LLP (“E&Y”) served as Sino-Forest’s auditor

for the years 2007 to 2012 and delivered Auditors’ Reports with respect to the
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consolidated financial statements of Sino-Forest for fiscal years ended December
31, 2007 to 2010, inclusive. In each year for which it prepared a report, E&Y
entered into an audit engagement letter with Sino-Forest in which Sino-Forest
undertook to prepare its financial statements in accordance with GAAP, design
and implement internal controls to prevent and detect fraud and error, and
provide E&Y with its complete financial records and related information. Some of

these letters contained an indemnity in favour of E&Y.

[11] The respondent Ad Hoc Committee of Noteholders consists of noteholders
owning approximately one-half of Sino-Forest's total noteholder debt.? They are
creditors who have debt claims against Sino-Forest; they are not equity

claimants.

[12] Sino-Forest has insufficient assets to satisfy all the claims against it. To the
extent that the appellants’ claims are accepted and are treated as debt claims

rather than equity claims, the noteholders’ recovery will be diminished.
(b) The Class Actions

[13] In 2011 and January of 2012, proposed class actions were commenced in

Ontario, Quebec, Saskatchewan and New York State against, amongst others,

2 Noteholders holding in excess of $1.296 billion, or 72%, of Sino-Forest's approximately $1.8 billion in
noteholders’ debt have executed written support agreements in favour of the Sino-Forest CCAA plan as
of March 30, 2012. These include noteholders represented by the Ad Hoc Committee of Noteholders.
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Sino-Forest, certain of its officers, directors and employees, BDO, E&Y and the

underwriters. Sino-Forest is sued in all actions.®

[14] The proposed representative plaintiffs in the class actions are
shareholders of Sino-Forest. They allege that: Sino-Forest repeatedly
misrepresented its assets and financial situation and its compliance with GAAP in
its public disclosure; the appellant auditors and underwriters failed to detect
these misrepresentations; and the appellant auditors misrepresented that their
audit reports were prepared in accordance with generally accepted auditing
standards ("“GAAS”). The representative plaintiffs claim that these
misrepresentations artificially inflated the price of Sino-Forest’'s shares and that
proposed class members suffered damages when the shares fell after the truth

was revealed in 2011,

[15] The representative plaintiffs in the Ontario class action seek approximately
$9.2 billion in damages. The Quebec, Saskatchewan and New York class actions

do not specify the quantum of damages sought.
[16] To date, none of the proposed class actions has been certified.
(c) CCAA Protection and Proofs of Claim

[17] On March 30, 2012, Sino-Forest sought protection pursuant to the

provisions of the CCAA. Morawetz J. granted the initial order which, among other

% None of the appellants are sued in Saskatchewan and all are sued in Ontario. E&Y is also sued in
Quebec and New York and the appellant underwriters are also sued in New York.




Page: 7

things, appointed FTI Consulting Canada Inc. as the Monitor and stayed the
class actions as against Sino-Forest. Since that time, Morawetz J. has been the
supervising judge of the CCAA proceedings. The initial stay of the class actions

was extended and broadened by order dated May 8, 2012.

[18] On May 14, 2012, the supervising judge granted an unopposed claims
procedure order which established a procedure to file and determine claims

against Sino-Forest.

[19] Thereafter, all of the appellants filed individual proofs of claim against
Sino-Forest seeking contribution and indemnity for, among other things, any
amounts that they are ordered to pay as damages to the plaintiffs in the class
actions. Their proofs of claim advance several different legal bases for Sino-
Forest's alleged obligation of contribution and indemnity, including breach of
contract, contractual terms of indemnity, negligent and fraudulent
misrepresentation in tort, and the provisions of the Negligence Act, R.S.0. 1990,

c. N.1.
(d) Order under Appeal

[20] Sino-Forest then applied for an order that the following claims are equity
claims under the CCAA: claims against Sino-Forest arising from the ownership,
purchase or sale of an equity interest in the company, including shareholder

claims (“Shareholder Claims”); and any indemnification claims against Sino-
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Forest related to or arising from the Shareholder Claims, including the appellants’

claims for contribution or indemnity (“Related Indemnity Claims”).
[21] The motion was supported by the Ad Hoc Committee of Noteholders.

[22] On July 27, 2012, the supervising judge granted the order sought by Sino-

Forest and released a comprehensive endorsement.

[23] He concluded that it was not premature to determine the equity claims
issue. It had been clear from the outset of Sino-Forest's CCAA proceedings that
this issue would have to be decided and that the expected proceeds arising from
any sales process would be insufficient to satisfy the claims of creditors.
Furthermore, the issue could be determined independently of the claims

procedure and without prejudice being suffered by any party.

[24] He also concluded that both the Shareholder Claims and the Related
Indemnity Claims should be characterized as equity claims. In summary, he

reasoned that:

- The characterization of claims for indemnity turns on the
characterization of the underlying primary claims. The
Shareholder Claims are clearly equity claims and they led to and
underlie the Related Indemnity Claims;

- The plain language of the CCAA, which focuses on the nature of
the claim rather than the identity of the claimant, dictates that
both Shareholder Claims and Related Indemnity Claims
constitute equity claims;
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- The definition of “equity claim” added to the CCAA in 2009
broadened the scope of equity claims established by pre-
amendment jurisprudence;

- This holding is consistent with the analysis in Return on
Innovation Capital Ltd. v. Gandi Innovations Ltd., 2011 ONSC
5018, 83 C.B.R. (5th) 123, which dealt with contractual
indemnification claims of officers and directors. Leave to appeal
was denied by this court, 2012 ONCA 10, 90 C.B.R. (5th) 141;
and

- “|t would be totally inconsistent to arrive at a conclusion that
would enable either the auditors or the underwriters, through a
claim for indemnification, to be treated as creditors when the
underlying actions of shareholders cannot achieve the same
status” (para. 82). To hold otherwise would run counter to the
scheme established by the CCAA and would permit an indirect
remedy to the shareholders when a direct remedy is unavailable.

[25] The supervising judge did not characterize the full amount of the claims of
the auditors and underwriters as equity claims. He excluded the claims for
defence costs on the basis that while it was arguable that they constituted claims
for indemnity, they were not necessarily in respect of an equity claim. That

determination is not appealed.

]! INTERPRETATION OF “EQUITY CLAIM”

(a) Relevant Statutory Provisions

[26] As part of a broad reform of Canadian insolvency legislation, various

amendments to the CCAA were proclaimed in force as of September 18, 2009.

[27] They included the addition of s. 6(8):
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No compromise or arrangement that provides for the payment of an
equity claim is to be sanctioned by the court unless it provides that
all claims that are not equity claims are to be paid in full before the
equity claim is to be paid.

Section 22.1, which provides that creditors with equity claims may not vote at any

meeting unless the court orders otherwise, was also added.

[28] Related definitions of “claim”, “equity claim”, and ‘equity interest” were

added to s. 2(1) of the CCAA:

In this Act,

“claim” means any indebtedness, liability or obligation of any kind
that would be a claim provable within the meaning of section 2 of the
Bankruptcy and Insolvency Act;

‘equity claim” means a claim that is in respect of an equity interest,
including a claim for, among others,

(a) a dividend or similar payment,
(b) a return of capital,
(c) a redemption or retraction obligation,

(d) a monetary loss resulting from the ownership, purchase or
sale of an equity interest or from the rescission, or, in Quebec,
the annulment, of a purchase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim referred to in
any of paragraphs (a) to (d); [Emphasis added.]

“equity interest” means

(a) in the case of a company other than an income trust, a
share in the company — or a warrant or option or another right
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to acquire a share in the company — other than one that is
derived from a convertible debt, and

(b) in the case of an income trust, a unit in the income trust —
or a warrant or option or another right to acquire a unit in the
income trust — other than one that is derived from a
convertible debt;

[29] Section 2 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
(“BIA”) defines a “claim provable in bankruptcy”. Section 121 of the BIA in turn
specifies that claims provable in bankruptcy are those to which the bankrupt is

subject.

2. “claim provable in bankruptcy”’, “provable claim” or ‘“claim
provable” includes any claim or liability provable in proceedings
under this Act by a creditor;

121. (1) All debts and liabilities, present or future, fo_which the
bankrupt is subject on the day on which the bankrupt becomes
bankrupt or to which the bankrupt may become subject before the
bankrupt’s discharge by reason of any obligation incurred before the
day on which the bankrupt becomes bankrupt shall be deemed to be
claims provable in proceedings under this Act. [Emphasis added.]

(b) The Legal Framework Before the 2009 Amendments

[30] Even before the 2009 amendments to the CCAA codified the treatment of
equity claims, the courts subordinated shareholder equity claims to general

creditors’ claims in an insolvency. As the supervising judge described:

[23] Essentially, shareholders cannot reasonably expect
to maintain a financial interest in an insolvent company
where creditor claims are not being paid in full. Simply
put, shareholders have no economic interest in an
insolvent enterprise.
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[24] The basis for the differentiation flows from the
fundamentally different nature of debt and equity
investments. Shareholders have unlimited upside
potential when purchasing shares. Creditors have no
corresponding upside potential.

[25] As a result, courts subordinated equity claims and
denied such claims a vote in plans of arrangement.
[Citations omitted.]*

(c) The Appellants’ Submissions
[31] The appellants essentially advance three arguments.

[32] First, they argue that on a plain reading of s. 2(1), their claims are
excluded. They focus on the opening words of the definition of ‘equity claim” and
argue that their claims against Sino-Forest are not claims that are “in respect of
an equity interest” because they do not have an equity interest in Sino-Forest.
Their relationships with Sino-Forest were purely contractual and they were arm'’s-
length creditors, not shareholders with the risks and rewards attendant to that
position. The policy rationale behind ranking shareholders below creditors is not
furthered by characterizing the appellants’ claims as equity claims. They were

service providers with a contractual right to an indemnity from Sino-Forest.

[33] Second, the appellants focus on the term “claim” in paragraph (e) of the
definition of “equity claim”, and argue that the claims in respect of which they

seek contribution and indemnity are the shareholders’ claims against them in

* The supervising judge cited the following cases as authority for these propositions: Blue Range
Resource Corp., Re, 2000 ABQB 4, 259 AR. 30; Stelco Inc., Re (2006), 17 C.B.R. (5th) 78 (Ont. 8.C.);
Central Capital Corp. (Re) (1996), 27 O.R. (3d) 494 (C.A.); Nelson Financial Group Ltd., Re, 2010 ONSC
6229, 71 C.B.R. (6th) 153; EarthFirst Canada Inc., Re, 2009 ABQB 316, 56 C.B.R. (5th) 102.
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court proceedings for damages, which are not “claims” against Sino-Forest
provable within the meaning of the BIA, and, therefore, not “claims” within s. 2(1).
They submit that the supervising judge erred in focusing on the characterization

of the underlying primary claims.

[34] Third, the appellants submit that the definition of “equity claim” is not
sufficiently clear to have changed the existing law. It is assumed that the
legislature does not intend to change the common law without “expressing its
intentions to do so with irresistible clearness”: District of Parry Sound Social
Services Administration Board v. Ontario Public Service Employees Union, Local
324, 2003 SCC 42, [2003] 2 S.C.R. 157, at para. 39, ciling Goodyear Tire &
Rubber Co. of Canada Lid. v. T. Eafon Co. Ltd., [1956] S.C.R. 610, at p. 614.
The appellants argue that the supervising judge’s interpretation of “equity claim”
dramatically alters the common law as reflected in National Bank of Canada v.
Merit Energy Ltd., 2001 ABQB 583, 294 A.R. 15, affd 2002 ABCA 5, 299 AR.
200. There the court determined that in an insolvency, claims of auditors and
underwriters for indemnification are not to be treated in the same manner as
claims by shareholders. Furthermore, the Senate debates that preceded the
enactment of the amendments did not specifically comment on the effect of the
amendments on claims by auditors and underwriters. The amendments should
be interpreted as codifying the pre-existing common law as reflected in National

Bank of Canada v. Merit Energy Ltd.
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[35] The appellants argue that the decision of Return on Innovation Capital Ltd.
v. Gandi Innovations Ltd. is distinguishable because it dealt with the
characterization of claims for damages by an equity investor against officers and
directors, and it predated the 2009 amendments. In any event, this court
confirmed that its decision denying leave to appeal should not be read as a
judicial precedent for the interpretation of the meaning of “equity claim” in s. 2(1)

of the CCAA.
(d) Analysis
() Infroduction

[36] The exercise before this court is one of statutory interpretation. We are
therefore guided by the following oft-cited principle from Elmer A. Driedger,

Construction of Statutes, 2d ed. (Toronto: Butterworths, 1983), at p. 87:

[Tlhe words of an Act are to be read in their entire
context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of
the Act, and the intention of Parliament.

[37] We agree with the supervising judge that the definition of equity claim
focuses on the nature of the claim, and not the identity of the claimant. In our
view, the appellants’ claims for contribution and indemnity are clearly equity

claims.

[38] The appellants’ arguments do not give effect to the expansive language

adopted by Parliament in defining “equity claim” and read in language not
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incorporated by Parliament. Their interpretation would render paragraph (e) of

the definition meaningless and defies the logic of the section.
(i) The expansive language used
[39] The definition incorporates two expansive terms.

[40] First, Parliament employed the phrase “in respect of’ twice in defining
equity claim: in the opening portion of the definition, it refers to an equity claim as
a “claim that is in respect of an equity interest’, and in paragraph (e) it refers to
“contribution or indemnity in respect of a claim referred to in any of paragraphs

(a) to (d)” (emphasis added).

1

[41]  The Supreme Court of Canada has repeatedly held that the words "in
respect of’ are “of the widest possible scope”, conveying some link or connection
between two related subjects. In CanadianOxy Chemicals Ltd. v. Canada
(Attorney General), [1999] 1 S.C.R. 743, at para. 16, citing Nowegijick v. The

Queen, [1983] 1 S.C.R. 29, at p. 39, the Supreme Court held as follows:

The words “in respect of” are, in my opinion, words of
the widest possible scope. They import such meanings
as “in relation to”, “with reference to” or “in connection
with”. The phrase “in respect of” is probably the widest
of any expression intended to convey some connection
between two related subject matters. [Emphasis added
in CanadianOxy.]

That court also stated as follows in Markevich v. Canada, 2003 SCC 9, [2003] 1

S.C.R. 94, at para. 26:
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The words “in respect of’ have been held by this Court
to be words of the broadest scope that convey some
link between two subject matters. [Citations omitted.]

[42] Itis conceded that the Shareholder Claims against Sino-Forest are claims
for “a monetary loss resulting from the ownership, purchase or sale of an equity
interest”, within the meaning of paragraph (d) of the definition of “equity claim”.
There is an obvious link between the appellants’ claims against Sino-Forest for
contribution and indemnity and the shareholders’ claims against Sino-Forest.
The legal proceedings brought by the shareholders asserted their claims against
Sino-Forest together with their claims against the appellants, which gave rise to
these claims for contribution and indemnity. The causes of action asserted

depend largely on common facts and seek recovery of the same loss.

[43] The appellants’ claims for contribution or indemnity against Sino-Forest are
therefore clearly connected to or “in respect of” a claim referred to in paragraph
(d), namely the shareholders’ claims against Sino-Forest. They are claims in
respect of equity claims by shareholders provable in bankruptcy against Sino-

FForest.

[44] Second, Parliament also defined equity claim as “including a claim for,
among others”, the claims described in paragraphs (a) to (e). The Supreme Court
has held that this phrase “including” indicates that the preceding words — “a claim
that is in respect of an equity interest’” — should be given an expansive

interpretation, and include matters which might not otherwise be within the
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meaning of the term, as stated in National Bank of Greece (Canada) v.

Katsikonouris, [1990] 2 S.C.R. 1029, at p. 1041:

[Tlhese words are terms of extension, designed to
enlarge the meaning of preceding words, and not to limit
them.

... [Tlhe natural inference is that the drafter will provide
a specific illustration of a subset of a given category of
things in order to make it clear that that category
extends to things that might otherwise be expected to
fall outside it.

[45] Accordingly, the appellants’ claims, which clearly fall within paragraph (e),
are included within the meaning of the phrase a “claim that is in respect of an
equity interest”.

(i) What Parliament did not say

[46] “Equity claim” is not confined by its definition, or by the definition of “claim”,
to a claim advanced by the holder of an equity interest. Parliament could have,
but did not, include language in paragraph (e) restricting claims for contribution or

indemnity to those made by shareholders.
(iv)  An interpretation that avoids surplusage

[47] A claim for contribution arises when the claimant for contribution has been
sued. Section 2 of the Negligence Act provides that a tortfeasor may recover
contribution or indemnity from any other tortfeasor who is, or would if sued have

been, liable in respect of the damage to any person suffering damage as a result



Page: 18

of a tort. The securities legislation of the various provinces provides that an
issuer, its underwriters, and, if they consented to the disclosure of information in
the prospectus, its auditors, among others, are jointly and severally liable for a

misrepresentation in the prospectus, and provides for rights of contribution.®

[48] Counsel for the appellants were unable to provide a satisfactory example
of when a holder of an equity interest in a debtor company would seek
contribution under paragraph (e) against the debtor in respect of a claim referred
to in any of paragraphs (a) to (d). In our view, this indicates that paragraph (e)
was drafted with claims for contribution or indemnity by non-shareholders rather

than shareholders in mind.

[49] If the appellants’ interpretation prevailed, and only a person with an equity
interest could assert such a claim, paragraph (e) would be rendered

meaningless, and as Lamer C.J. wrote in R. v. Proulx, 2000 SCC 5, [2000] 1

S.C.R. 61, at para. 28:

It is a well accepted principle of statutory interpretation
that no legislative provision should be interpreted so as
to render it mere surplusage.

(v)  The scheme and logic of the section

® Securities Act, R.S.0. 1990, c. 8.5, s. 130(1), (8); Securities Act, R.S.A. 2000, c. S-4, s. 203(1), (10);
Securities Act, R.S.B.C. 1996, ¢. 418, s. 131(1), (11); The Securities Act, C.C.S.M. c. S50, s. 141(1), (11);

), (9); Securities Act, R.S.N.L. 1990, ¢c. S-13, s. 130(1), (8);
Securities Act, R.S.N.8. 1989, c. 418, s. 137(1), (8), Securities Act, S.Nu. 2009, c. 12, s. 111(1), (12);
Securities Act, SINW.T. 2008, c. 10, s. 111(1), (12); Securities Act, R.S.P.E.l. 1988, c. S-3.1, s. 111(1),
(12); Securities Act, R.S.Q. c. V-1.1, ss. 218, 219, 221, The Securities Act, 1988, S.S. 1988-89, c. $-42.2,
s. 137(1), (9); Securities Act, S.Y. 2007, ¢. 16, s. 111(1), (13).

Securities Act, S.N.B. 2004, ¢. S-5.5, s. 149(1
1
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[50] Moreover, looking at s. 2(1) as a whole, it would appear that the remedies
available to shareholders are all addressed by ss. 2(1)(a) to (d). The logic of ss.
2(1)(a) to (e) therefore also supports the notion that paragraph (e) refers to

claims for contribution or indemnity not by shareholders, but by others.
(vi)  The legislative history of the 2009 amendments

[51] The appellants and the respondents each argue that the legislative history
of the amendments supports their respective interpretation of the term “equity
claim”. We have carefully considered the legislative history. The limited
commentary is brief and imprecise. The clause by clause analysis of Bill C-12
comments that “[a]n equity claim is defined to include any claim that is related to
an equity interest”.® While, as the appellants submit, there was no specific
reference to the position of auditors and underwriters, the desirability of greater
conformity with United States insolvency law to avoid forum shopping by debtors
was highlighted in 2003, some four years before the definition of “equity claim”

was included in Bill C-12.

[52] In this instance the legislative history ultimately provided very little insight
into the intended meaning of the amendments. We have been guided by the

plain words used by Parliament in reaching our conclusion.

(vii)  Intent to change the common law

 We understand that this analysis was before the Standing Senate Committee on Banking, Trade and
Commerce in 2007.
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[53] In our view the definition of “equity claim” is sufficiently clear to alter the
pre-existing common law. National Bank of Canada v. Merit Energy Ltd., an
Alberta decision, was the single case referred to by the appellants that
addressed the treatment of auditors’ and underwriters’ claims for contribution and
indemnity in an insolvency before the definition was enacted. As the supervising
judge noted, in a more recent decision, Return on Innovation Capital Ltd. v.
Gandi Innovations Ltd., the courts of this province adopted a more expansive
approach, holding that contractual indemnification claims of directors and officers

were equity claims.

[54] We are not persuaded that the practical effect of the change to the law
implemented by the enactment of the definition of “equity claim” is as dramatic as
the appellants suggest. The operations of many auditors and underwriters extend
to the United States, where contingent claims for reimbursement or contribution
by auditors and underwriters “liable with the debtor” are disallowed pursuant to §

502(e)(1)(B) of the U.S. Bankruptcy Code, 11 U.S.C.S.7
(viii) The purpose of the legislation

[65] The supervising judge indicated that if the claims of auditors and

underwriters for contribution and indemnity were not included within the meaning

" The United States Bankruptcy Court for the District of Delaware in In Re: Mid-American Waste Systems,
Inc., 228 B.R. 816 (1999), indicated that this provision reflects the policy rationale that these stakeholders
are in a better position to evaluate the risks associated with the issuance of stock than are general
creditors.
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of “equity claim”, the CCAA would permit an indirect remedy to the shareholders

when a direct remedy is not available. We would express this concept differently.

[56] In our view, in enacting s. 6(8) of the CCAA, Parliament intended that a
monetary loss suffered by a shareholder (or other holder of an equity interest) in
respect of his or her equity interest not diminish the assets of the debtor available
to general creditors in a restructuring. If a shareholder sues auditors and
underwriters in respect of his or her loss, in addition to the debtor, and the
auditors or underwriters assert claims of contribution or indemnity against the
debtor, the assets of the debtor available to general creditors would be

diminished by the amount of the claims for contribution and indemnity.

v PREMATURITY
[57] We are not persuaded that the supervising judge erred by determining that
the appellants’ claims were equity claims before the claims procedure

established in Sino-Forest's CCAA proceeding had been completed.

[68] The supervising judge noted at para. 7 of his endorsement that from the
outset, Sino-Forest, supported by the Monitor, had taken the position that it was
important that these proceedings be completed as soon as possible. The need to
address the characterization of the appellants’ claims had also been clear from

the outset. The appellants have not identified any prejudice that arises from the
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determination of the issue at this stage. There was no additional information that
the appellants have identified that was not before the supervising judge. The
Monitor, a court-appointed officer, supported the motion procedure. The
supervising judge was well positioned to determine whether the procedure
proposed was premature and, in our view, there is no basis on which to interfere

with the exercise of his discretion.

\Y SUMMARY

[59] In conclusion, we agree with the supervising judge that the appellants’
claims for contribution or indemnity are equity claims within s. 2(1)(e) of the
CCAA.

[60] We reach this conclusion because of what we have said about the
expansive language used by Parliament, the language Parliament did not use,
the avoidance of surplusage, the logic of the section, and what, from the
foregoing, we conclude is the purpose of the 2009 amendments as they relate to
these proceedings.

[61] We see no basis to interfere with the supervising judge’s decision to
consider whether the appellants’ claims were equity claims before the completion

of the claims procedure.
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Vi DISPOSITION

[62] This appeal is accordingly dismissed. As agreed, there will be no costs.

NOV 2 3 2012
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1993 CarswellOnt 182, 17 C.B.R. (3d) 1, (sub nom. Olympia & York Developments Ltd., Re) 12 O.R. (3d) 500
Olympia & York Developments Ltd. v. Royal Trust Co.

Re Companies' Creditors Arrangement Act, R.S.C. 1985, c¢. C-36; Re plan of arrangement of OLYMPIA & YORK DE-
VELOPMENTS LIMITED and all other companies set out in Schedule "A" attached hereto

Ontario Court of Justice (General Division)
R.A. Blair J.

Heard: February 1 and 5, 1993
Oral reasons: February 5, 1993
Written reasons: February 24, 1993
Judgment: February 24, 1993
Docket: Doc. B125/92

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.
Counsel: [List of counsel attached as Schedule "A" hereto.]

Subject: Corporate and Commercial; Insolvency

Corporations --- Arrangements and compromises — Under Companies' Creditors Arrangements Act — Arrangements —

Approval by Court — "Fair and reasonable”.

Corporations — Arrangements and compromises — Companics' Creditors Arrangement Act — Plan of arrangement —
Sanctioning of plan — Unanimous approval of plan by all classes of creditors not being necessary where plan being fair

and reasonable.

Under the protection of the Companies’ Creditors Arrangement Act ("CCAA"), O &Y negotiated a plan of arrangement.
The final plan of arrangement was voted on by the numerous classes of creditors: 27 of the 35 classes voted in favour of
the plan, eight voted against it. O & Y applied to the court under s. 6 of the CCAA for sanctioning of its final plan.

Held:
The application was allowed.

In considering whether to sanction a plan of arrangement, the court must consider whether: (1) there has been strict com-
pliance with all statutory requirements; (2) all materials filed and procedures carried out are authorized by the CCAA;
and (3) the plan is fair and reasonable.

The court found that the first two criteria had been complied with. O & Y met the criteria for access to the protection of
the CCAA, the creditors were divided into classes for the purpose of voting and those classes had voted on the plan. All

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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meetings of creditors were duly convened and held pursuant to the court orders pertaining to them. Further, nothing had
been done or purported to have been done that was not authorized by the CCAA.

In assessing whether a plan is fair and reasonable, the court must be satisfied that it is feasible and that it fairly balances
the interests of all of the creditors, the company and its shareholders. One important measure of whether a plan is fair and
reasonable is the parties' approval of the plan and the degree to which approval has been given. With the exception of the
eight classes of creditors that did not vote to accept the plan, the plan met with the overwhelming approval of the secured

creditors and unsecured creditors.

While s. 6 of the CCAA makes it clear that a plan must be approved by at least 50 per cent of the creditors of a particular
class representing at least 75 per cent of the dollar value of the claims in that class, the section does not make it clear
whether the plan must be approved by every class of creditors before it can be sanctioned by the court. A court would not
sanction a plan if the effect of doing so were to impose it upon a class or classes of creditors who rejected it and to bind
them by it. However, in this case, the plan provided that the claims of the creditors who rejected the plan were to be
treated as "unaffected claims" not bound by its provisions. Further, even if they approved the plan, secured creditors had
the right to drop out at any time by exercising their realization rights. Finally, there was no prejudice to the ecight classes
of creditors that did not approve the plan because nothing was being imposed upon them that they had not accepted and
none of their rights were being taken away.

Cases considered:

Alabama, New Orleans, Texas & Pacific Junction Railway Co., Re, 2 Meg. 377, [1886-90] All E.R. Rep. Ext. 1143,
[18911 1 Ch. at 231 (C.A.) — referred to

Campeau Corp., Re (1992), 10 C.B.R. (3d) 104 (Ont. Gen. Div.) — referred to
Canadian Vinyl Industries Inc., Re (1978), 29 C.B.R. (N.S.) 12 (Que. S.C.) — referred to
Dairy Corp. of Canada, Re, [1934] O.R. 436, [1934] 3 D.L.R. 347 (C.A.) — referred to

Ecole Internationale de Haute Esthétique Edith Serei Inc. (Receiver of) ¢. Edith Serei Internationale (1987), Inc.
(1989), 78 C.B.R. (N.S.) 36 (C.S. Qué.) — referred to

Keddy Motor Inns Ltd., Re (1992), 13 C.B.R. (3d) 245, 90 D.L.R. (4th) 175, 6 B.L.R. (2d) 116, 110 N.S.R. (2d) 246,
299 A.P.R. 246 (C.A.) — referred to

referred to

Langley's Ltd., Re, [1938] O.R. 123, [1938] 3 D.L.R. 230 (C.A)
Multidev Immobilia Inc. v. S.A. Just Invest, 70 C.B.R. (N.S.) 91, [1988] R.J.Q. 1928 (S.C.) — considered
NsC Diesel Power Inc. (1990), 79 C.B.R. (N.S.) 1, 97 N.S.R. (2d) 295, 258 A.P.R. 295 (T.D.) — referred to

Northland Properties Ltd., Re (1988), 73 C.B.R. (N.S.) 175 (B.C. S.C)), affirmed (sub nom. Northland Propertics
Lid. v. Excelsior Life Insurance Co. of Canada) 73 C.B.R. (N.S.) 195, 34 B.C.L.R. (2d) 122, [1989] 3 W.W.R. 363
(C.A) — referred to

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101, (sub nom. Elan Corp. v. Comiskey) 41
O.A.C. 282, 1 O.R. (3d) 289 (C.A.) — considered

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 2 C.B.R. (3d) 303, 51 B.C.L.R. (2d) 193 (C.A)) [leave to appeal to
S.C.C. refused (1991), 7 C.B.R. (3d) 164 (note), 55 B.C.L.R. xxxiii (note), 135 N.R. 317 (note)] — considered

Wellington Building Corp., Re, 16 C.B.R. 48, [1934] O.R. 653, [1934] 4 D.L.R. 626 (S.C.) — considered

Statutes considered:

Companies Act, The, R.S.0. 1927, ¢. 218.

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 —

Joint Stock Companies Arrangements Act, 1870 (U.K.), 33 & 34 Vict,, c. 104.
Application for sanctioning of plan under Companies' Creditors Arrangement Act.
R.A. Blair J.:

1 On May 14, 1992, Olympia & York Developments Limited and 23 affiliated corporations ("the Applicants")
sought, and obtained an Order granting them the protection of the Companies’ Creditors Arrangement Act [R.S.C. 1985,
c. C-36] for a period of time while they attempted to negotiate a Plan of Arrangement with their creditors and to restruc-
ture their corporate affairs. The Olympia & York group of companies constitute one of the largest and most respected
commercial real estate empires in the world, with prime holdings in the main commercial centres in Canada, the U.S A,
England and Europe. This empire was built by the Reichmann family of Toronto. Unfortunately, it has fallen on hard
times, and, indeed, it seems, it has fallen apart.

2 A Final Plan of Compromise or Arrangements has now been negotiated and voted on by the numerous classes of
creditors. 27 of the 35 classes have voted in favour of the Final Plan; 8 have voted against it. The Applicants now bring
the Final Plan before the Court for sanctioning, pursuant to section 6 of the Companies’ Creditors Arrangement Act.

The Plan

3 The Plan is described in the motion materials as "the Revised Plans of Compromise and Arrangement dated
December 16, 1992, as further amended to January 25, 1993". I shall refer to it as "the Plan" or "the Final Plan". Its pur-
pose, as stated in Article 1.2,

.. is to effect the reorganization of the businesses and affairs of the Applicants in order to bring stability to the Ap-
plicants for a period of not less than five years, in the expectation that all persons with an interest in the Applicants
will derive a greater benefit from the continued operation of the businesses and affairs of the Applicants on such a
basis than would result from the immediate forced liquidation of the Applicants' assets.

4 The Final Plan envisages the restructuring of certain of the O & Y ownership interests, and a myriad of individual
proposals — with some common themes — for the treatment of the claims of the various classes of creditors which have

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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been established in the course of the proceedings.
5 The contemplated O & Y restructuring has three principal components, namely:

1. The organization of O & Y Properties, a company to be owned as to 90% by OYDL and as to 10% by the Reich-
mann family, and which is to become OYDL's Canadian Real Estate Management Arm;

2. Subject to certain approvals and conditions, and provided the secured creditors do not exercise their remedies
against their security, the transfer by OYDL of its interest in certain Canadian real estate assets to O & Y properties,
in exchange for shares; and,

3. A GW reorganization scheme which will involve the transfer of common shares of GWU holdings to OYDL, the
privatization of GW utilities and the amalgamation of GW utilities with OYDL.

6 There are 35 classes of creditors for purposes of voting on the Final Plan and for its implementation. The classes
are grouped into four different categories of classes, namely by claims of project lenders, by claims of joint venture
lenders, by claims of joint venture co-participants, and by claims of "other classes".

7 Any attempt by me to summarize, in the confines of reasons such as these, the manner of proposed treatment for
these various categories and classes would not do justice to the careful and detailed concept of the Plan. A varicty of in-
tricate schemes are put forward, on a class by class basis, for dealing with the outstanding debt in question during the 5

year Plan period.

8 In general, these schemes call for interest to accrue at the contract or some other negotiated rate, and for interest
(and, in some cases, principal) to be paid from time to time during the Plan period if O & Y's cash flow permits. At the
same time, O & Y (with, I think, one exception) will continue to manage the properties that it has been managing to date,
and will receive revenue in the form of management fees for performing that service. In many, but not all, of the project
lender situations, the Final Plan envisages the transfer of title to the newly formed O & Y Properties. Special arrange-
ments have been negotiated with respect to lenders whose claims are against marketable securities, including the Market-
able Securities Lenders, the GW Marketable Security and Other Lenders, the Carena Lenders and the Gulf and Abitibi
Lenders.

9 It is an important feature of the Final Plan that secured creditors are ceded the right, if they so choose, to exercise
their realization remedies at any time (subject to certain strictures regarding timing and notice). In effect, they can "drop
out" of the Plan if they desire.

10 The unsecured creditors, of course, are heirs to what may be left. Interest is to accrue on the unsecured loans at
the contract rate during the Plan period. The Final Plan calls for the administrator to calculate, at least annually, an
amount that may be paid on the O & Y unsecured indebtedness out of OYDL's cash on hand, and such amount, if indeed
such an amount is available, may be paid out on court approval of the payment. The unsecured creditors are entitled to
object to the transfer of assets to O & Y Properties if they are not reasonably satisfied that O & Y Properties "will be a
viable, self-financing entity". At the end of the Plan period, the members of this class are given the option of converting
their remaining debt into stock.

11 The Final Plan contemplates the eventuality that one or more of the secured classes may reject it. Section 6.2

provides,

a) that if the Plan is not approved by the requisite majority of holders of any Class of Secured Claims before January

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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16, 1993, the stay of proceedings imposed by the initial CCAA order of May 14, 1992, as amended, shall be auto-
matically lifted; and,

b) that in the event that Creditors (other than the unsecured creditors and one Class of Bondholders' Claims) do not
agree to the Plan, any such Class shall be deemed not to have agreed to the Plan and to be a Class of Creditors not
affected by the Plan, and that the Applicants shall apply to the court for a Sanction Order which sanctions the Plan
only insofar as it affects the classes which have agreed to the Plan.

Finally, I note that Article 1.3 Of the Final Plan stipulates that the Plan document "constitutes a separate and sev-

erable plan of compromise and arrangement with respect to each of the Applicants."

The Principles to be Applied on Sanctioning

13

In Nova Metal Products Inc. v. Comiskey (Trustee of) (sub nom. Elan Corp. v. Comiskey) (1990), 1 O.R. (3d) 289

(C.A)), Doherty J.A. concluded his examination of the purpose and scheme of the Companies' Creditors Arrangement
Act, with this overview, at pp. 308-309:

Viewed in its totality, the Act gives the court control over the initial decision to put the reorganization plan before
the creditors, the classification of creditors for the purpose of considering the plan, conduct affecting the debtor com-
pany pending consideration of that plan, and the ultimate acceptability of any plan agreed upon by the creditors. The
Act envisions that the rights and remedies of individual creditors, the debtor company, and others may be sacrificed,
at least temporarily, in an effort to serve the greater good by arriving at some acceptable reorganization which allows
the debtor company to continue in operation: /cor Oil & Gas Co. v. Canadian Imperial Bank of Commerce (No. 1)
(1989), 102 A.R. 161 (Q.B.), at p. 165.

14 Mr. Justice Doherty’s summary, I think, provides a very useful focus for approaching the task of sanctioning a
Plan.
15 Section 6 of the CCAA reads as follows:
6. Where a majority in number representing three-fourths in value of the creditors, or class of creditors, as the case
may be, present and voting either in person or by proxy at the meeting or meetings thereof respectively held pursuant
to sections 4 and 5, or either of those sections, agree to any compromise or arrangement either as proposed or as
altered or modified at the meeting or meetings, the compromise or arrangement may be sanctioned by the court, and
if so sanctioned is binding
(a) on all the creditors or the class of creditors, as the case may be, and on any trustee for any such class of credit-
ors, whether secured or unsecured, as the case may be, and on the company; and
(b) in the case of a company that has made an authorized assignment or against which a receiving order has been
made under the Bankruptcy Act or is in the course of being wound up under the Winding-up Act, on the trustee in
bankruptcy or liquidator and contributories of the company. (Emphasis added)
16 Thus, the final step in the CCAA process is court sanctioning of the Plan, after which the Plan becomes binding
on the creditors and the company. The exercise of this statutory obligation imposed upon the court is a matter of discre-
tion.
17 The general principles to be applied in the exercise of the Court's diseretion have been developed in a number of
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authorities. They were summarized by Mr. Justice Trainor in Re Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 175
(B.C.S5.C.) and adopted on appeal in that case by McEachern C.J.B.C., who set them out in the following fashion at
(1989), 73 C.B.R. (N.S)) 195 (B.C.C.A), p. 201:

The authorities do not permit any doubt about the principles to be applied in a case such as this. They are set out
over and over again in many decided cases and may be summarized as follows:

(1) there must be strict compliance with all statutory requirements;

(2) all materials filed and procedures carried out must be examined to determine if anything has been done or pur-
ported to have been done which is not authorized by the C.C.A.A;

(3) The plan must be fair and reasonable.

18 In an earlier Ontario decision, Re Dairy Corp. of Canada, [1934] O.R. 436 (C.A.), Middleton J.A. applied
identical criteria to a situation involving an arrangement under the Ontario Companies Act. The N.S.C.A. recently fol-
lowed Re Northland Properties Ltd. in Re Keddy Motor Inns Ltd. (1992), 13 C.B.R, (3d) 245 (N.S.C.A.). Farley J. did as
well in Re Campeau Corp., [1992] O.J. No. 237 (Ont. Ct. of Justice, Gen. Div.) [now reported at 10 C.B.R. (3d) 104].

Strict Compliance with Statutory Requirements

19 Both this first criterion, dealing with statutory requirements, and the second criterion, dealing with the absence of
any unauthorized conduct, I take to refer to compliance with the various procedural imperatives of the legislation itself,
or to compliance with the various orders made by the court during the course of the CCAA process: See Re Campeau,

supra.

20 At the outset, on May 14, 1992 I found that the Applicants met the criteria for access to the protection of the Act
- they are insolvent; they have outstanding issues of bonds issued in favour of a trustee, and the compromise proposed
at that time, and now, includes a compromise of the claims of those creditors whose claims are pursuant to the trust
deeds. During the course of the proceedings Creditors' Committees have been formed to facilitate the negotiation pro-
cess, and creditors have been divided into classes for the purposes of voting, as envisaged by the Act. Votes of those
classes of creditors have been held, as required.

21 With the consent, and at the request of, the Applicants and the Creditors' Committees, The Honourable David
H.W. Henry, a former Justice of this Court, was appointed "Claims Officer" by Order dated September 11, 1992. His re-
sponsibilities in that capacity included, as well as the determination of the value of creditors' claims for voting purposes,
the responsibility of presiding over the meetings at which the votes were taken, or of designating someone else to do so.
The Honourable Mr. Henry, himself, or The Honourable M. Craig or The Honourable W. Gibson Gray — both also
former Justices of this Court — as his designees, presided over the meetings of the Classes of Creditors, which took
place during the period from January 11, 1993 to January 25, 1993. I have his Report as to the results of each of the
meetings of creditors, and confirming that the meetings were duly convened and held pursuant to the provisions of the
Court Orders pertaining to them and the CCAA.

22 I am quite satisfied that there has been strict compliance with the statutory requirements of the Companies’ Cred-

itors Arrangement Act.

Unauthorized conduct
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23 1 am also satisfied that nothing has been done or purported to have been done which is not authorized by the
CCAA.
24 Since May 14, the court has been called upon to make approximately 60 Orders of different sorts, in the course of

exercising its supervisory function in the proceedings. These Orders involved the resolution of various issues between
the creditors by the court in its capacity as "referee" of the negotiation process; they invelved the approval of the "GAR"
Orders negotiated between the parties with respect to the funding of O & Y's general and administrative expenses and re-
structuring costs throughout the "stay" period; they involved the confirmation of the sale of certain of the Applicants' as-
sets, both upon the agreement of various creditors and for the purposes of funding the "GAR" requirements; they in-
volved the approval of the structuring of Creditors' Committees, the classification of creditors for purposes of voting, the
creation and defining of the role of "Information Officer" and, similarly, of the role of "Claims Officer". They involved
the endorsement of the information circular respecting the Final Plan and the mailing and notice that was to be given re-
garding it. The Court's Orders encompassed, as I say, the general supervision of the negotiation and arrangement period,
and the interim sanctioning of procedures implemented and steps taken by the Applicants and the creditors along the
way.

25 While the court, of course, has not been a participant during the elaborate negotiations and undoubted boardroom
brawling which preceded and led up to the Final Plan of Compromise, I have, with one exception, been the Judge who
has made the orders referred to. No one has drawn to my attention any instances of something being done during the pro-
ceedings which is not authorized by the CCAA.

26 In these circumstances, I am satisfied that nothing unauthorized under the CCAA has been done during the course
of the proceedings.

27 This brings me to the criterion that the Plan must be "fair and reasonable",

Fair and reasonable

28 The Plan must be "fair and reasonable”. That the ultimate expression of the Court's responsibility in sanctioning a
Plan should find itself telescoped into those two words is not surprising. "Fairness" and "reasonableness” are, in my opin-
ion, the two keynote concepts underscoring the philosophy and workings of the Companies’ Creditors Arrangement Act.
"Fairness" is the quintessential expression of the court's equitable jurisdiction — although the jurisdiction is statutory,
the broad discretionary powers given to the judiciary by the legislation make its exercise an exercise in equity — and
"reasonableness" is what lends objectivity to the process.

29 From time to time, in the course of these proceedings, I have borrowed liberally from the comments of Mr.
Justice Gibbs whose decision in Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 51 B.C.L.R. (2d) 105 (C.A.) contains
much helpful guidance in matters of the CCAA. The thought I have borrowed most frequently is his remark, at p. 116,
that the court is "called upon to weigh the equities, or balance the relative degrees of prejudice, which would flow from
granting or refusing” the relief sought under the Act. This notion is particularly apt, it seems to me, when consideration is
being given to the sanctioning of the Plan.

30 If a debtor company, in financial difficulties, has a reasonable chance of staving off a liquidator by negotiating a
compromise arrangement with its creditors, "fairness" to its creditors as a whole, and to its shareholders, prescribes that it
should be allowed an opportunity to do so, consistent with not "unfairly" or "unreasonably" depriving secured creditors
of their rights under their security. Negotiations should take place in an environment structured and supervised by the
court in a "fair" and balanced — or, "reasonable" — manner. When the negotiations have been completed and a plan of
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arrangement arrived at, and when the creditors have voted on it — technical and procedural compliance with the Act
aside — the plan should be sanctioned if it is "fair and reasonable".

31 When a plan is sanctioned it becomes binding upon the debtor company and upon creditors of that company.
What is "fair and reasonable", then, must be addressed in the context of the impact of the plan on the creditors and the
various classes of creditors, in the context of their response to the plan, and with a view to the purpose of the CCAA.

32 On the appeal in Re Northliand Properties Ltd., supra, at p. 201, Chief Justice McEachern made the following
comment in this regard:

... there can be no doubt about the purpose of the C.C.A.A. It is to enable compromises to be made for the common
benefit of the creditors and of the company, particularly to keep a company in financial difficulties alive and out of
the hands of liquidators. To make the Act workable, it is often necessary to permit a requisite majority of each class
to bind the minority to the terms of the plan, but the plan must be fair and reasonable.

33 In Re Alabama, New Orleans, Texas & Pacific Junction Railway Co., [1891] 1 Ch. at 231 (C.A.), a case involving
a scheme and arrangement under the Joint Stock Companies Arrangements Act, 1870 [(U.K.), 33 & 34 Vict, c. 104],
Lord Justice Bowen put it this way, at p. 243:

Now, I have no doubt at all that it would be improper for the Court to allow an arrangement to be forced on any class
of creditors, if the arrangement cannot reasonably be supposed by sensible business people to be for the benefit of
that class as such, otherwise the sanction of the Court would be a sanction to what would be a scheme of confisca-
tion. The object of this section is not confiscation ... Its object is to enable compromises to be made which are for the
common benefit of the creditors as creditors, or for the comumnon benefit of some class of creditors as such.

Again at p. 245:

It is in my judgment desirable to call attention to this section, and to the extreme care which ought to be brought to
bear upon the holding of meetings under it. It enables a compromise to be forced upon the outside creditors by a ma-
jority of the body, or upon a class of the outside creditors by a majority of that class.

34 Is the Final Plan presented here by the O & Y Applicants "fair and reasonable"?

35 I have reviewed the Plan, including the provisions relating to each of the Classes of Creditors. I believe I have an
understanding of its nature and purport, of what it is endeavouring to accomplish, and of how it proposes this be done. To
describe the Plan as detailed, technical, enormously complex and all-encompassing, would be to understate the proposi-
tion. This is, after all, we are told, the largest corporate restructuring in Canadian — if not, worldwide — corporate his-
tory. It would be folly for me to suggest that I comprehend the intricacies of the Plan in all of its minutiae and in all of its
business, tax and corporate implications. Fortunately, it is unnecessary for me to have that depth of understanding. I must
only be satisfied that the Plan is fair and reasonable in the sense that it is feasible and that it fairly balances the interests
of all of the creditors, the company and its shareholders.

36 One important measure of whether a Plan is fair and reasonable is the parties' approval of the Plan, and the degree
to which approval has been given.

37 As other courts have done, I observe that it is not my function to second guess the business people with respect to
the "business" aspects of the Plan, descending into the negotiating arena and substituting my own view of what is a fair
and reasonable compromise or arrangement for that of the business judgment of the participants. The parties themselves
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know best what is in their interests in those areas.

38 This point has been made in numerous authorities, of which I note the following: Re Northland Properties Ltd.
(1988), 73 C.B.R. (N.S.) 175, at p. 184 (B.C.S.C)), affirmed (1989), 73 C.B.R. (N.S.) 195, at p. 205 (B.C.C.A); Re
Langley's Ltd., [1938] O.R. 123 (C.A.), at p. 129; Re Keddy Motor Inns Ltd. (1992), 13 C.B.R. (3d) 245; Ecole Interna-
tionale de Haute Esthétique Edith Serei Inc. (Receiver of) ¢. Edith Serei Internationale (1987) Inc. (1989), 78 C.B.R.
(N.S.) 36 (C.S. Qué.).

39 In Re Keddy Motors Inns Ltd., supra, the Nova Scotia Court of Appeal spoke of "a very heavy burden" on parties
seeking to show that a Plan is not fair and reasonable, involving "matters of substance”, when the Plan has been approved
by the requisite majority of creditors (see pp. 257-258). Freeman J.A. stated at p. 258:

The Act clearly contemplates rough-and-tumble negotiations between debtor companies desperately seeking a
chance to survive and creditors willing to keep them afloat, but on the best terms they can get. What the creditors
and the company must live with is a plan of their own design, not the creation of a court. The court's role is to ensure
that creditors who are bound unwillingly under the Act are not made victims of the majority and forced to accept
terms that are unconscionable.

40 In Ecole Internationale, supra at p. 38, Dugas J. spoke of the need for "serious grounds" to be advanced in order
to justify the court in refusing to approve a proposal, where creditors have accepted it, unless the proposal is unethical.

41 In this case, as Mr. Kennedy points out in his affidavit filed in support of the sanction motion, the final Plan is
"the culmination of several months of intense negotiations and discussions between the applicants and their creditors,
[reflects] significant input of virtually all of the classes of creditors and [is] the product of wide-ranging consultations,
give and take and compromise on the part of the participants in the negotiating and bargaining process." The body of
creditors, morcover, Mr. Kennedy notes, “consists almost entirely of sophisticated financial institutions represented by
experienced legal counsel" who are, in many cases, "members of creditors' committees constituted pursuant to the
amended order of may 14, 1992." Each creditors' committee had the benefit of independent and experienced legal coun-

sel.

42 With the exception of the 8 classes of creditors that did not vote to accept the Plan, the Plan met with the over-
whelming approval of the secured creditors and the unsecured creditors of the Applicants. This level of approval is
something the court must acknowledge with some deference.

43 Those secured creditors who have approved the Plan retain their rights to realize upon their security at virtually
any time, subject to certain requirements regarding notice. In the meantime, they are to receive interest on their outstand-
ing indebtedness, either at the original contract rate or at some other negotiated rate, and the payment of principal is post-
poned for a period of 5 years.

44 The claims of creditors — in this case, secured creditors — who did not approve the Plan are specifically treated
under the Plan as "unaffected claims" i.e. claims not compromised or bound by the provisions of the Plan. Section 6.2(C)
of the Final Plan states that the applicants may apply to the court for a sanction Order which sanctions the Plan only inso-
far as it affects the classes which have agreed to the Plan.

45 The claims of unsecured creditors under the Plan are postponed for 5 years, with interest to accrue at the relevant
contract rate. There is a provision for the administrator to calculate, at least annually, an amount out of OYDL's cash on
hand which may be made available for payment to the unsecured creditors, if such an amount exists, and if the court ap-
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proves its payment to the unsecured creditors. The unsecured creditors are given some control over the transfer of real es-
tate to O & Y Properties, and, at the end of the Plan period, are given the right, if they wish, to convert their debt to
stock.

46 Faced with the prospects of recovering nothing on their claims in the event of a liquidation, against the potential
of recovering something if O & Y is able to turn things around, the unsecured creditors at least have the hope of gaining
something if the Applicants are able to become the "self-sustaining and viable corporation" which Mr. Kennedy predicts
they will become "in accordance with the terms of the Plan."

47 Speaking as co-chair of the Unsecured Creditors' Committee at the meeting of that Class of Creditors, Mr. Ed
Lundy made the following remarks:

Firstly, let us apologize for the lengthy delays in today's proceedings. Tt was truly felt necessary for the creditors of
this Committee to have a full understanding of the changes and implications made because there were a number of
changes over this past weekend, plus today, and we wanted to be in a position to give a general overview observation
to the Plan.

The Committee has retained accounting and legal professionals in Canada and the United States. The Co-Chairs, as
well as institutions serving on the Plan and U.S. Subcommittees with the assistance of the Committee's professionals
have worked for the past seven to cight months evaluating the financial, economic and legal issues affecting the Plan
for the unsecured creditors.

In addition, the Committee and its Subcommittees have met frequently during the CCAA proceedings to discuss
these issues. Unfortunately, the assets of OYDL arc such that their ultimate values cannot be predicted in the short
term. As a result, the recovery, if any, by the unsecured creditors cannot now be predicted.

The alternative to approval of the CCAA Plan of arrangement appears to be a bankruptcy. The CCAA Plan of ar-
rangement has certain advantages and disadvantages over bankruptcy. These matters have been carefully considered
by the Committee.

After such consideration, the members have indicated their intentions as follows ...

Twelve members of the Committee have today indicated they will vote in favour of the Plan. No members have in-
dicated they will vote against the Plan. One member declined to indicate to the committee members how they wished
to vote today. One member of the Plan was absent. Thank you.

48 After further discussion at the meeting of the unsecured creditors, the vote was taken. The Final Plan was ap-
proved by 83 creditors, representing 93.26% of the creditors represented and voting at the meeting and 93.37% in value
of the Claims represented and voting at the meeting.

49 As for the O & Y Applicants, the impact of the Plan is to place OYDL in the position of property manager of the
various projects, in effect for the creditors, during the Plan period. OYDL will receive income in the form of manage-
ment fees for these services, a fact which gives some economic feasibility to the expectation that the company will be
able to service its debt under the Plan. Should the economy improve and the creditors not realize upon their security, it
may be that at the end of the period there will be some equity in the properties for the newly incorporated O & Y Propet-
ties and an opportunity for the shareholders to salvage something from the wrenching disembodiment of their once shin-
ing real estate empire.
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50 In keeping with an exercise of weighing the equities and balancing the prejudices, another measure of what is
"fair and reasonable" is the extent to which the proposed Plan treats creditors equally in their opportunities to recover,
consistent with their security rights, and whether it does so in as non-intrusive and as non-prejudicial a manner as pos-

sible.

51 I am satisfied that the Final Plan treats creditors evenly and fairly. With the "drop out" clause entitling secured
creditors to realize upon their security, should they deem it advisable at any time, all parties seem to be entitled to re-
ceive at [east what they would receive out of a liquidation, i.e. as much as they would have received had there not been a
reorganization: See Re NsC Diesel Power Inc. (1990), 97 N.S.R. (2d) 295 (T.D.). Potentially, they may receive more.

52 The Plan itself envisages other steps and certain additional proceedings that will be taken. Not the least inconsid-
erable of these, for example, is the proposed GW reorganization and contemplated arrangement under the OBCA.. These
further steps and proceedings, which lie in the future, may well themselves raise significant issues that have to be re-
solved between the parties or, failing their ability to resolve them, by the Court. T do not see this prospect as something
which takes away from the fairness or reasonableness of the Plan but rather as part of grist for the implementation mill.

53 For all of the foregoing reasons, I find the Final Plan put forward to be "fair and reasonable”.

54 Before sanction can be given to the Plan, however, there is one more hurdle which must be overcome. It has to do
with the legal question of whether there must be unanimity amongst the classes of creditors in approving the Plan before
the court is empowered to give its sanction to the Plan.

Lack of unanimity amongst the classes of creditors

55 As indicated at the outset, all of the classes of creditors did not vote in favour of the Final Plan. Of the 35 classes
that voted, 27 voted in favour (overwhelmingly, it might be added, both in terms of numbers and percentage of value in
each class). In 8 of the classes, however, the vote was either against acceptance of the Plan or the Plan did not command
sufficient support in terms of numbers of creditors and/or percentage of value of claims to meet the 50%/75% test of sec-

tion 6.

56 The classes of creditors who voted against acceptance of the Plan are in each case comprised of secured creditors
who hold their security against a single project asset or, in the case of the Carena claims, against a single group of shares.
Those who voted "no" are the following:

Class 2 — First Canadian Place Lenders
Class 8 — Fifth Avenue Place Bondholders
Class 10 — Amoco Centre Lenders

Class 13 — L'Esplanade Laurier Bondholders
Class 20 — Star Top Road Lenders

Class 21 — Yonge-Sheppard Centre Lenders
Class 29 — Carena Lenders

Class 33a — Bank of Nova Scotia Other Secured Creditors
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57 While section 6 of the CCAA makes the mathematics of the approval process clear — the Plan must be approved
by at least 50% of the creditors of a particular class representing at least 75% of the dollar value of the claims in that
class — it is not entirely clear as to whether the Plan must be approved by every class of creditors before it can be sanc-
tioned by the court. The language of the section, it will be recalled, is as follows:

6. Where a majority in number representing three-fourths in value of the creditors, or class of creditors ... agree to
any compromise or arrangement ... the compromise or arrangement may be sanctioned by the court. (Emphasis ad-
ded)

58 What does "a majority ... of the ... class of creditors" mean? Presumably it must refer to more than one group or
class of creditors, otherwise there would be no need to differentiate between "creditors" and "class of creditors”. But is
the majority of the "class of creditors” confined to a majority within an individual class, or does it refer more broadly to a
majority within each and every "class", as the sense and purpose of the Act might suggest?

59 This issue of "unanimity" of class approval has caused me some concern, because, of course, the Final Plan be-
fore me has not received that sort of blessing. Its sanctioning, however, is being sought by the Applicants, is supported
by all of the classes of creditors approving, and is not opposed by any of the classes of creditors which did not approve.

60 At least one authority has stated that strict compliance with the provisions of the CCAA respecting the vote is a
prerequisite to the court having jurisdiction to sanction a plan: See Re Keddy Motor Inns Lid., supra, at p. 20. Accepting
that such is the case, [ must therefore be satisfied that unanimity amongst the classes is not a requirement of the Act be-
fore the court's sanction can be given to the Final Plan.

61 In assessing this question, it is helpful to remember, I think, that the CCAA is remedial and that it "must be given
a wide and liberal construction so as to cnable it to effectively serve this ... purpose": Elan Corp. v. Comiskey, supra, per
Doherty J.A., at p. 307. Speaking for the majority in that case as well, Finlayson J.A. (Krever J.A., concurring) put it this
way, at p. 297:

It is well established that the CCAA is intended to provide a structured environment for the negotiation of comprom-
ises between a debtor company and its creditors for the benefit of both. Such a resolution can have significant bene-
fits for the company, its shareholders and employees. For this reason the debtor companies ... are entitled to a broad
and liberal interpretation of the jurisdiction of the court under the CCAA.,

62 Approaching the interpretation of the unclear language of section 6 of the Act from this perspective, then, one
must have regard to the purpose and object of the legislation and to the wording of the section within the rubric of the
Act as a whole. Section 6 is not to be construed in isolation.

63 Two earlier provisions of the CCAA set the context in which the creditors' meetings which are the subject of sec-
tion 6 occur. Sections 4 and 5 state that where a compromise or an arrangement is proposed between a debtor company
and its unsecured creditors (s. 4) or its secured creditors (s. 5), the court may order a meeting of the creditors to be held.
The format of each section is the same. I reproduce the pertinent portions of s. 5 here only, for the sake of brevity. It
states:

5. Where a compromise or an arrangement is proposed between a debtor company and its secured creditors or any
class of them, the court may, on the application in a summary way of the company or of any such creditor ... order a
meeting of the creditors or class of creditors ... (Emphasis added)
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64 It seems that the compromise or arrangement contemplated is one with the secured creditors (as a whole) or any
class — as opposed to all classes — of them. A logical extension of this analysis is that, other circumstances being ap-
propriate, the plan which the court is asked to approve may be one involving some, but not all, of the classes of creditors.

65 Surprisingly, there seems to be a paucity of authority on the question of whether a plan must be approved by the
requisite majorities in a// classes before the court can grant its sanction. Only two cases of which I am aware touch on the
issue at all, and neither of these is directly on point.

66 In Re Wellington Building Corp., [1934] O.R. 653 (8.C.), Mr. Justice Kingstone dealt with a situation in which
the creditors had been divided, for voting purposes, into secured and unsecured creditors, but there had been no further
division amongst the secured creditors who were comprised of first mortgage bondholders, second, third and fourth mort-
gagees, and lienholders. Kingstone J. refused to sanction the plan because it would have been "unfair” to the bondholders
to have done so (p. 661). At p. 660, he stated:

I think, while one meecting may have been sufficient under the Act for the purpose of having all the classes of se-
cured creditors summoned, it was necessary under the Act that they should vote in classes and that three-fourths of
the value of each class should be obtained in support of the scheme before the Court could or should approve of it.
(Emphasis added)

67 This statement suggests that unanimity amongst the classes of creditors in approving the plan is a requirement un-
der the CCAA. Kingstone J. went on to explain his reasons as follows (p. 600):

Particularly is this the case where the holders of the senior securities' (in this case the bondholders') rights are seri-
ously affected by the proposal, as they arc deprived of the arrears of interest on their bonds if the proposal is carried
through. It was never the intention under the act, I am convinced, to deprive creditors in the position of these bond-
holders of their right to approve as a class by the necessary majority of a scheme propounded by the company; other-
wise this would permit the holders of junior securities to put through a scheme inimical to this class and amounting
to confiscation of the vested interest of the bondholders.

68 Thus, the plan in Re Wellington Building Corp. went unsanctioned, both because the bondholders had unfairly
been deprived of their right to vote on the plan as a class and because they would have been unfairly deprived of their
rights by the imposition of what amounted to a confiscation of their vested interests as bondholders.

69 On the other hand, the Quebec Superior Court sanctioned a plan where there was a lack of unanimity in Multidev
Immobilia Inc. v. Société Anonyme Just Invest (1988), 70 C.B.R. (N.S.) 91 (Que. S.C.). There, the arrangement had been
accepted by all creditors except one secured creditor, Société Anonyme Just Invest. The company presented an amended
arrangement which called for payment of the objecting creditor in full. The other creditors were aware that Just Invest
was to receive this treatment. Just Invest, nonetheless, continued to object. Thus, three of eight classes of creditors were
in favour of the plan; one, Bank of Montreal was unconcerned because it had struck a separated agreement; and three
classes of which Just Invest was a member, opposed.

70 The Quebec Superior Court felt that it would be contrary to the objectives of the CCAA to permit a secured cred-
itor who was to be paid in full to upset an arrangement which had been accepted by other creditors. Parent J. was of the
view that the Act would not permit the Court to ratify an arrangement which had been refused by a class or classes of
creditors (Just Invest), thereby binding the objecting creditor to something that it had not accepted. He concluded,
however, that the arrangement could be approved as regards the other creditors who voted in favour of the Plan. The
other creditors were cognizant of the arrangement whereby Just Invest was to be fully reimbursed for its claims, as I have
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indicated, and there was no objection to that amongst the classes that voted in favour of the Plan.

71 While it might be said that Multidev, supra, supports the proposition that a Plan will not be ratified if a class of
creditors opposes, the decision is also consistent with the carving out of that portion of the Plan which concerns the ob-
Jecting creditor and the sanctioning of the balance of the Plan, where there was no prejudice to the objecting creditor in
doing so. To my mind, such an approach is analogous to that found in the Final Plan of the O & Y applicants which I am
being asked to sanction.

72 [ think it relatively clear that a court would not sanction a plan if the effect of doing so were to impose it upon a
class, or classes, of creditors who rejected it and to bind them by it. Such a sanction would be tantamount to the kind of
unfair confiscation which the authorities unanimously indicate is not the purpose of the legislation. That, however, is not
what is proposed here.

73 By the terms of the Final Plan itsclf] the claims of creditors who reject the Plan are to be treated as "unaffected
claims" not bound by its provisions. In addition, secured creditors are entitled to exercise their realization rights either
immediately upon the "consummation date" (March 15, 1993) or thereafter, on notice. In short, even if they approve the
Plan, secured creditors have the right to drop out at any time. Everyone participating in the negotiation of the Plan and
voting on it, knew of this feature. There is little difference, and little different affect on those approving the Plan, it
seems to me, if certain of the secured creditors drop out in advance by simply refusing to approve the Plan in the first
place. Moreover, there is no prejudice to the eight classes of creditors which have not approved the Plan, because nothing
is being imposed upon them which they have not accepted and none of their rights are being "confiscated".

74 From this perspective it could be said that the parties are merely being held to — or allowed to follow — their
contractual arrangement. There is, indeed, authority to suggest that a Plan of compromise or arrangement is simply a con-
tract between the debtor and its creditors, sanctioned by the court, and that the parties should be entitled to put anything
into such a Plan that could be lawfully incorporated into any contract: See Re Canadian Vinyl Industries Inc. (1978), 29
C.B.R. (N.S.) 12 (Que. S.C.), at p. 18; L.W. Houlden & C.H. Morawetz, Bankruptcy Law of Canada, vol. 1 (Toronto:
Carswell, 1984) pp. E-6 and E-7.

75 In the end, the question of determining whether a plan may be sanctioned when there has not been unanimity of
approval amongst the classes of creditors becomes one of asking whether there is any unfairness to the creditors who
have not approved it, in doing so. Where, as here, the creditors classes which have not voted to accept the Final Plan will
not be bound by the Plan as sanctioned, and are free to exercise their full rights as secured creditors against the security
they hold, there is nothing unfair in sanctioning the Final Plan without unanimity, in my view.

76 I am prepared to do so.

717 A draft Order, revised as of late this morning, has been presented for approval. It is correct to assume, I have no
hesitation in thinking, that each and every paragraph and subparagraph, and each and every word, comma, semi-colon,
and capital letter has been vigilantly examined by the creditors and a battalion of advisors. I have been told by virtually
every counsel who rose to make submissions, that the draft as is exists represents a very "fragile consensus", and I have
no doubt that such is the case. It's wording, however, has not received the blessing of three of the classes of project
lenders who voted against the Final Plan — The First Canadian Place, Fifth Avenue Place and L'Esplanade Laurier
Bondholders.

78 Their counsel, Mr. Barrack, has put forward their serious concerns in the strong and skilful manner to which we
have become accustomed in these proceedings. His submission, put too briefly to give it the justice it deserves, is that the
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Plan does not and cannot bind those classes of creditors who have voted "no", and that the language of the sanctioning
Order should state this clearly and in a positive way. Paragraph 9 of his Factum states the argument succinctly. It says:

9. It is submitted that if the Court chooses to sanction the Plan currently before it, it is incumbent on the Court to
make clear in its Order that the Plan and the other provisions of the proposed Sanction Order apply to and are bind-
ing upon only the company, its creditors in respect of claims in classes which have approved the Plan, and trustees
for such creditors.

79 The basis for the concern of these "No" creditors is set out in the next paragraph of the Factum, which states:

10. This clarification in the proposed Sanction Order is required not only to ensure that the Order is only binding on
the parties to the compromises but also to clarify that if a creditor has multiple claims against the company and only
some fall within approved classes, then the Sanction Order only affects those claims and is not binding upon and has
no effect upon the balance of that creditor's claims or rights.

80 The provision in the proposed draft Order which is the most contentious is paragraph 4 thereof, which states:

4. THIS COURT ORDERS that subject to paragraph 5 hereof the Plan be and is hereby sanctioned and approved and
will be binding on and will enure to the benefit of the Applicants and the Creditors holding Claims in Classes re-
ferred to in paragraph 2 of this Order in their capacities as such Creditors.

81 Mr. Barrack seeks to have a single, but much debated word — "only" — inserted in the second line of that para-
graph after the word "will", so that it would read "and will only be binding on .... the Applicants and the Creditors Hold-
ing Claims in Classes" [which have approved the Plan]. On this simple, single, word, apparently, the razor-thin nature of
the fragile consensus amongst the remaining creditors will shatter.

82 In the alternative, Mr. Barrack asks that para. 4 of the draft be amended and an additional paragraph added as fol-
lows:

35. It is submitted that to reflect properly the Court's jurisdiction, paragraph 4 of the proposed Sanction Order should
be amended to state:

4. This Court Orders that the Plan be and is hereby sanctioned and approved and is binding only upon the Applicants
listed in Schedule A to this Order, creditors in respect of the claims in those classes listed in paragraph 2 hereof, and
any trustee for any such class of creditors.

36. It is also submitted that an additional paragraph should be added if any provisions of the proposed Sanction Or-
der are granted beyond paragraph 4 thercof as follows:

This Court Orders that, except for claims falling within classes listed in paragraph 2 hereof, no claims or rights of
any sort of any person shall be adversely affected in any way by the provisions of the Plan, this Order or any other
Order previously made in these proceedings.

83 These suggestions are vigorously opposed by the Applicants and most of the other creditors. Acknowledging that
the Final Plan does not bind those creditors who did not accept it, they submit that no change in the wording of the pro-
posed Order is necessary in order to provided those creditors with the protection to which they say they are entitled. In
any event, they argue, such disputes, should they arise, relate to the interpretation of the Plan, not to its sanctioning, and
should only be dealt with in the context in which they subsequently arise — if arise they do.
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84 The difficulty is that there may or may not be a difference between the order "binding" creditors and "affecting”
creditors. The Final Plan is one that has specific features for specific classes of creditors, and as well some common or
generic features which cut across classes. This is the inevitable result of a Plan which is negotiated in the crucible of such
an immense corporate re-structuring. It may be, or it may not be, that the objecting Project Lenders who voted "no" find
themselves "affected" or touched in some fashion, at some future time by some aspect of the Plan. With a re-organization
and corporate re-structuring of this dimension it may simply not be realistic to expect that the world of the secured cred-
itor, which became not-so-perfect with the onslaught of the Applicants' financial difficulties, and even less so with the
commencement of the CCAA proceedings, will ever be perfect again.

85 I do, however, agree with the thrust of Mr. Barrack's submissions that the Sanction Order and the Plan can be
binding only upon the Applicants and the creditors of the Applicants in respect of claims in classes which have approved
the Plan, and trustees for such creditors. That is, in effect, what the Final Plan itself provides for when, in section 6.2(C),
it stipulates that, where classes of creditors do not agree to the Plan,

(1) the Applicants shall treat such Class of Claims to be an Unaffected Class of Claims; and,

(i1) the Applicants shall apply to the Court "for a Sanction Order which sanctions the Plan only insofar as it affects
the Classes which have agreed to the Plan.

86 The Final Plan before me is therefore sanctioned on that basis. I do not propose to make any additional changes to
the draft Order as presently presented. In the end, I accept the position, so aptly put by Ms. Caron, that the price of an
overabundance of caution in changing the wording may be to destroy the intricate balance amongst the creditors which is

presently in place.

87 In terms of the court's jurisdiction, section 6 directs me to sanction the Order, if the circumstances are appropri-
ate, and enacts that, once I have done so, the Order "is binding ... on all the creditors or the class of creditors, as the case
may be, and on any trustee for any such class of creditors ... and on the company". As I see it, that is exactly what the
draft Order presented to me does.

88 Accordingly, an order will go in terms of the draft Order marked "revised Feb. 5, 1993", with the agreed amend-
ments noted thereon, and on which I have placed my fiat.

89 These reasons were delivered orally at the conclusion of the sanctioning Hearing which took place on February 1

and February 5, 1993. They are released in written form today.

Application allowed.

Appendix "A" — Counsel for Sanctioning Hearing Order

David A. Brown, Q.C., -- For the Olympia & York
Yoine Goldstein, Q.C., Applicants

Stephen Sharpe and

Mark E. Meland

Ronald N. Robertson, Q.C. -- For Hong Kong & Shanghai
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APPLICATION by airline for approval of plan of arrangement; COUNTER-APPLICATION by investment corporation
for declaration that plan constituted merger or transfer of airline's assets to AC Corp., that plan would not affect invest-
ment corporation, and directing repurchase of notes pursuant to trust indenture, and that actions of airline and AC Corp.
in formulating plan were oppressive and unfairly prejudicial; COUNTER-APPLICATION by minority shareholders.

Paperny J.:
1. Introduction

I After a decade of searching for a permanent solution to its ongoing, significant financial problems, Canadian Air-
lines Corporation ("CAC") and Canadian Airlines International Ltd. ("CAIL") seek the court's sanction to a plan of ar-
rangement filed under the Companies' Creditors Arrangement Act ("CCAA"™) and sponsored by its historic rival, Air
Canada Corporation ("Air Canada"). To Canadian, this represents its last choice and its only chance for survival. To Air
Canada, it is an opportunity to lead the restructuring of the Canadian airline industry, an exercise many suggest is long
overdue. To over 16,000 employees of Canadian, it means continued employment. Canadian Airlines will operate as a
separate entity and continue to provide domestic and international air service to Canadians. Tickets of the flying public
will be honoured and their frequent flyer points maintained. Long term business relationships with trade creditors and
suppliers will continue.

2 The proposed restructuring comes at a cost. Secured and unsecured creditors are being asked to accept significant
compromises and sharcholders of CAC are being asked to accept that their shares have no value. Certain unsecured cred-
itors oppose the plan, alleging it is oppressive and unfair. They assert that Air Canada has appropriated the key assets of
Canadian to itself. Minority shareholders of CAC, on the other hand, argue that Air Canada's financial support to Cana-
dian, before and during this restructuring process, has increased the value of Canadian and in turn their shares. These two
positions are irreconcilable, but do reflect the perception by some that this plan asks them to sacrifice too much.

3 Canadian has asked this court to sanction its plan under s. 6 of the CCAA. The court's role on a sanction hearing is
to consider whether the plan fairly balances the interests of all the stakeholders. Faced with an insolvent organization, its
role is to look forward and ask: does this plan represent a fair and reasonable compromise that will permit a viable com-
mercial entity to emerge? It is also an exercise in assessing current reality by comparing available commercial alternat-
ives to what is offered in the proposed plan.

II. Background
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Canadian Airlines and its Subsidiaries

4 CAC and CAIL are corporations incorporated or continued under the Business Corporations Act of Alberta, S.A.
1981, c. B-15 ("ABCA™"). 82% of CAC's shares are held by 853350 Alberta Ltd.("853350") and the remaining 18% are
held publicly. CAC, directly or indirectly, owns the majority of voting shares in and controls the other Petitioner, CAIL
and these shares represent CAC's principal asset. CAIL owns or has an interest in a number of other corporations directly
engaged in the airline industry or other businesses related to the airline industry, including Canadian Regional Airlines
Limited ("CRAL"). Where the context requires, I will refer to CAC and CAIL jointly as "Canadian" in these reasons.

5 In the past fifteen years, CAIL has grown from a regional carrier operating under the name Pacific Western Air-
lines ("PWA") to one of Canada's two major airlines. By mid-1986, Canadian Pacific Air Lines Limited ("CP Air"), had
acquired the regional carriers Nordair Inc. ("Nordair") and Eastern Provincial Airways ("Eastern"). In February, 1987,
PWA completed its purchase of CP Air from Canadian Pacific Limited. PWA then merged the four predecessor carriers
(CP Air, Eastern, Nordair, and PWA) to form one airline, "Canadian Airlines International Ltd.", which was launched in
April, 1987,

6 By April, 1989, CAIL had acquired substantially all of the common shares of Wardair Inc. and completed the in-
tegration of CAIL and Wardair Inc. in 1990.

7 CAIL and its subsidiaries provide international and domestic scheduled and charter air transportation for passen-
gers and cargo. CAIL provides scheduled services to approximately 30 destinations in 11 countries. Its subsidiary, Cana-
dian Regional Airlines (1998) Ltd. ("CRAL 98") provides scheduled services to approximately 35 destinations in Canada
and the United States. Through code share agreements and marketing alliances with leading carriers, CAIL and its subsi-
diaries provide service to approximately 225 destinations worldwide. CAIL is also engaged in charter and cargo services
and the provision of services to third parties, including aircraft overhaul and maintenance, passenger and cargo handling,
flight simulator and equipment rentals, employee training programs and the sale of Canadian Plus frequent flyer points.
As at December 31, 1999, CAIL operated approximately 79 aircraft.

8 CAIL directly and indirectly employs over 16,000 persons, substantially all of whom are located in Canada. The
balance of the employees are located in the United States, Europe, Asia, Australia, South America and Mexico. Approx-
imately 88% of the active employees of CAIL are subject to collective bargaining agreements.

Events Leading up to the CCAA Proceedings
9 Canadian's financial difficulties significantly predate these proceedings.

10 In the early 1990s, Canadian experienced significant losses from operations and deteriorating liquidity. It com-
pleted a financial restructuring in 1994 (the "1994 Restructuring”) which involved employees contributing $200,000,000
in new equity in return for receipt of entitlements to common shares. In addition, Aurora Airline Investments, Inc.
("Aurora"), a subsidiary of AMR Corporation ("AMR"), subscribed for $246,000,000 in preferred shares of CAIL. Other
AMR subsidiaries entered into comprehensive services and marketing arrangements with CAIL. The governments of
Canada, British Columbia and Alberta provided an aggregate of $120,000,000 in loan guarantees. Senior creditors, junior
creditors and shareholders of CAC and CAIL and its subsidiaries converted approximately $712,000,000 of obligations
into common shares of CAC or convertible notes issued jointly by CAC and CAIL and/or received warrants entitling the
holder to purchase common shares.

11 In the latter half of 1994, Canadian built on the improved balance sheet provided by the 1994 Restructuring, fo-
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cussing on strict cost controls, capacity management and aircraft utifization. The initial results were encouraging.
However, a number of factors including higher than expected fuel costs, rising interest rates, decline of the Canadian dol-
lar, a strike by pilots of Time Air and the temporary grounding of Inter-Canadien's ATR-42 fleet undermined this im-
proved operational performance. In 1995, in response to additional capacity added by emerging charter carriers and Air
Canada on key transcontinental routes, CAIL added additional aircraft to its fleet in an effort to regain market share.
However, the addition of capacity coincided with the slow-down in the Canadian economy leading to traffic levels that
were significantly below expectations. Additionally, key international routes of CAIL failed to produce anticipated res-
ults. The cumulative losses of CAIL from 1994 to 1999 totalled $771 million and from January 31, 1995 to August 12,
1999, the day prior to the issuance by the Government of Canada of an Order under Section 47 of the Canada Transport-
ation Act (relaxing certain rules under the Competition Act to facilitate a restructuring of the airline industry and de-
scribed further below), the trading price of Canadian's common shares declined from $7.90 to $1.55.

12 Canadian's losses incurred since the 1994 Restructuring severely eroded its liquidity position. In 1996, Canadian
faced an environment where the domestic air travel market saw increased capacity and aggressive price competition by
two new discount carriers based in western Canada. While Canadian's traffic and load factor increased indicating a posit-
ive response to Canadian's post-restructuring business plan, yields declined. Attempts by Canadian to reduce domestic
capacity were offset by additional capacity being introduced by the new discount carriers and Air Canada.

13 The continued lack of sufficient funds from operations made it evident by late fall of 1996 that Canadian needed
to take action to avoid a cash shortfall in the spring of 1997. In November 1996, Canadian announced an operational re-
structuring plan (the "1996 Restructuring”) aimed at returning Canadian to profitability and subsequently implemented a
payment deferral plan which involved a temporary moratorium on payments to certain lenders and aircraft operating
lessors to provide a cash bridge until the benefits of the operational restructuring were fully implemented. Canadian was
able successfully to obtain the support of its lenders and operating lessors such that the moratorium and payment deferral
plan was able to proceed on a consensual basis without the requirement for any court proceedings.

14 The objective of the 1996 Restructuring was to transform Canadian into a sustainable entity by focussing on con-
trollable factors which targeted earnings improvements over four years. Three major initiatives were adopted: network
enhancements, wage concessions as supplemented by fuel tax reductions/rebates, and overhead cost reductions.

15 The benefits of the 1996 Restructuring were reflected in Canadian’s 1997 financial results when Canadian and its
subsidiaries reported a consolidated net income of $5.4 million, the best results in 9 years.

16 In early 1998, building on its 1997 results, Canadian took advantage of a strong market for U.S. public debt fin-
ancing in the first half of 1998 by issuing U.S. $175,000,000 of senior secured notes in April, 1998 ("Senior Secured
Notes") and U.S. $100,000,000 of unsecured notes in August, 1998 ("Unsecured Notes").

17 The benefits of the 1996 Restructuring continued in 1998 but were not sufficient to offset a number of new
factors which had a significant negative impact on financial performance, particularly in the fourth quarter. Canadian's
eroded capital base gave it limited capacity to withstand negative effects on traffic and revenue. These factors included
lower than expected operating revenues resulting from a continued weakness of the Asian economies, vigorous competi-
tion in Canadian's key western Canada and the western U.S. transborder markets, significant price discounting in most
domestic markets following a labour disruption at Air Canada and CAIL's temporary loss of the ability to code-share
with American Airlines on certain transborder flights due to a pilot dispute at American Airlines. Canadian also had in-
creased operating expenses primarily due to the deterioration of the value of the Canadian dollar and additional airport
and navigational fees imposed by NAV Canada which were not recoverable by Canadian through fare increases because
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of competitive pressures. This resulted in Canadian and its subsidiaries reporting a consolidated loss of $137.6 million
for 1998.

18 As a result of these continuing weak financial results, Canadian undertook a number of additional strategic initi-
atives including entering the oneworldTM Alliance, the introduction of its new "Proud Wings" corporate image, a re-
structuring of CAIL's Vancouver hub, the sale and leaseback of certain aircraft, expanded code sharing arrangements and
the implementation of a service charge in an effort to recover a portion of the costs relating to NAV Canada fees.

19 Beginning in late 1998 and continuing into 1999, Canadian tried to access equity markets to strengthen its bal-
ance sheet. In January, 1999, the Board of Directors of CAC determined that while Canadian needed to obtain additional
equity capital, an equity infusion alone would not address the fundamental structural problems in the domestic air trans-
portation market.

20 Canadian believes that its financial performance was and is reflective of structural problems in the Canadian air-
line industry, most significantly, over capacity in the domestic air transportation market. It is the view of Canadian and
Air Canada that Canada's relatively small population and the geographic distribution of that population is unable to sup-
port the overlapping networks of two full service national carriers. As described further below, the Government of
Canada has recognized this fundamental problem and has been instrumental in attempts to develop a solution.

Initial Discussions with Air Canada

21 Accordingly, in January, 1999, CAC's Board of Directors directed management to explore all strategic alternat-
ives available to Canadian, including discussions regarding a possible merger or other transaction involving Air Canada.

22 Canadian had discussions with Air Canada in carly 1999. AMR also participated in those discussions. While sev-
eral alternative merger transactions were considered in the course of these discussions, Canadian, AMR and Air Canada

were unable to reach agreement.

23 Following the termination of merger discussions between Canadian and Air Canada, senior management of Cana-
dian, at the direction of the Board and with the support of AMR, renewed its efforts to secure financial partners with the
objective of obtaining either an equity investment and support for an eventual merger with Air Canada or immediate fin-
ancial support for a merger with Air Canada.

Offer by Onex

24 In early May, the discussions with Air Canada having failed, Canadian focussed its efforts on discussions with
Onex Corporation ("Onex") and AMR concerning the basis upon which a merger of Canadian and Air Canada could be
accomplished.

25 On August 23, 1999, Canadian entered into an Arrangement Agreement with Onex, AMR and Airline Industry
Revitalization Co. Inc. ("AirCo") (a company owned jointly by Onex and AMR and controlled by Onex). The Arrange-
ment Agreement set out the terms of a Plan of Arrangement providing for the purchase by AirCo of all of the outstanding
common and non-voting shares of CAC. The Arrangement Agreement was conditional upon, among other things, the
successful completion of a simultaneous offer by AirCo for all of the voting and non-voting shares of Air Canada. On
August 24, 1999, AirCo announced its offers to purchase the shares of both CAC and Air Canada and to subsequently
merge the operations of the two airlines to create one international carrier in Canada.

26 On or about September 20, 1999 the Board of Directors of Air Canada recommended against the AirCo offer. On
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or about October 19, 1999, Air Canada announced its own proposal to its shareholders to repurchase shares of Air
Canada. Air Canada's announcement also indicated Air Canada's intention to make a bid for CAC and to proceed to com-
plete a merger with Canadian subject to a restructuring of Canadian's debt.

27 There were several rounds of offers and counter-offers between AirCo and Air Canada. On November 5, 1999,
the Quebec Superior Court ruled that the AirCo offer for Air Canada violated the provisions of the Air Canada Public
Participation Act. AirCo immediately withdrew its offers. At that time, Air Canada indicated its intention to proceed
with its offer for CAC.

28 Following the withdrawal of the AirCo offer to purchase CAC, and notwithstanding Air Canada's stated intention
to proceed with its offer, there was a renewed uncertainty about Canadian's future which adversely affected operations.
As described further below, Canadian lost significant forward bookings which further reduced the company's remaining
liquidity.

Offer by 853350

29 On November 11, 1999, 853350 (a corporation financed by Air Canada and owned as to 10% by Air Canada)
made a formal offer for all of the common and non-voting shares of CAC. Air Canada indicated that the involvement of
853350 in the take-over bid was necessary in order to protect Air Canada from the potential adverse effects of a restruc-
turing of Canadian's debt and that Air Canada would only complete a merger with Canadian after the completion of a
debt restructuring transaction. The offer by 853350 was conditional upon, among other things, a satisfactory resolution of
AMR's claims in respect of Canadian and a satisfactory resolution of certain regulatory issues arising from the announce-
ment made on October 26, 1999 by the Government of Canada regarding its intentions to alter the regime governing the
airline industry.

30 As noted above, AMR and its subsidiaries and affiliates had certain agreements with Canadian arising from
AMR's investment (through its wholly owned subsidiary, Aurora Airline Investments, Inc.) in CAIL during the 1994 Re-
structuring. In particular, the Services Agreement by which AMR and its subsidiaries and affiliates provided certain re-
servations, scheduling and other airline related services to Canadian provided for a termination fee of approximately
$500 million (as at December 31, 1999) while the terms governing the preferred shares issued to Aurora provided for ex-
change rights which were only retractable by Canadian upon payment of a redemption fee in excess of $500 million (as
at December 31, 1999). Unless such provisions were amended or waived, it was practically impossible for Canadian to
complete a merger with Air Canada since the cost of proceeding without AMR's consent was simply too high.

31 Canadian had continued its efforts to seek out all possible solutions to its structural problems following the with-
drawal of the AirCo offer on November 5, 1999. While AMR indicated its willingness to provide a measure of support
by allowing a deferral of some of the fees payable to AMR under the Services Agreement, Canadian was unable to find
any investor willing to provide the liquidity necessary to keep Canadian operating while alternative solutions were
sought.

32 After 853350 made its offer, 853350 and Air Canada entered into discussions with AMR regarding the purchase
by 853350 of AMR's sharcholding in CAIL as well as other matters regarding code sharing agreements and various ser-
vices provided to Canadian by AMR and its subsidiaries and affiliates. The parties reached an agreement on November
22, 1999 pursuant to which AMR agreed to reduce its potential damages claim for termination of the Services Agreement
by approximately 88%.

33 On December 4, 1999, CAC's Board recommended acceptance of 853350's offer to its sharcholders and on
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December 21, 1999, two days before the offer closed, 853350 received approval for the offer from the Competition Bur-
eau as well as clarification from the Government of Canada on the proposed regulatory framework for the Canadian air-
line industry.

34 As noted above, Canadian's financial condition deteriorated further after the collapse of the AirCo Arrangement

transaction. In particular:

a) the doubts which were publicly raised as to Canadian's ability to survive made Canadian's efforts to secure ad-
ditional financing through various sale-leaseback transactions more difficult;

b) sales for future air travel were down by approximately 10% compared to 1998;

¢) CAIL's liquidity position, which stood at approximately $84 million (consolidated cash and available credit)
as at September 30, 1999, reached a critical point in late December, 1999 when it was about to go negative.

35 In late December, 1999, Air Canada agreed to enter into certain transactions designed to ensurc that Canadian
would have enough liquidity to continue operating until the scheduled completion of the 853350 take-over bid on Janu-
ary 4, 2000. Air Canada agreed to purchase rights to the Toronto-Tokyo route for $25 million and to a sale-leaseback ar-
rangement involving certain unencumbered aircraft and a flight simulator for total proceeds of approximately $20 mil-
lion. These transactions gave Canadian sufficient liquidity to continue operations through the holiday period.

36 If Air Canada had not provided the approximate $45 mitlion injection in December 1999, Canadian would likely
have had to file for bankruptcy and cease all operations before the end of the holiday travel season.

37 On January 4, 2000, with all conditions of its offer having been satisfied or waived, 853350 purchased approxim-
ately 82% of the outstanding shares of CAC. On January 5, 1999, 853350 completed the purchase of the preferred shares
of CAIL owned by Aurora. In connection with that acquisition, Canadian agreed to certain amendments to the Services
Agreement reducing the amounts payable to AMR in the event of a termination of such agreement and, in addition, the
unanimous shareholders agreement which gave AMR the right to require Canadian to purchase the CAIL preferred shares
under certain circumstances was terminated. These arrangements had the effect of substantially reducing the obstacles to
a restructuring of Canadian's debt and lease obligations and also significantly reduced the claims that AMR would be en-
titled to advance in such a restructuring.

38 Despite the $45 million provided by Air Canada, Canadian's liquidity position remained poor. With January being
a traditionally slow month in the airline industry, further bridge financing was required in order to ensure that Canadian
would be able to operate while a debt restructuring transaction was being negotiated with creditors. Air Canada negoti-
ated an arrangement with the Royal Bank of Canada ("Royal Bank") to purchase a participation interest in the operating
credit facility made available to Canadian. As a result of this agreement, Royal Bank agreed to extend Canadian's operat-
ing credit facility from $70 million to $120 million in January, 2000 and then to $145 million in March, 2000. Canadian
agreed to supplement the assignment of accounts receivable security originally securing Royal's $70 million facility with
a further Security Agreement securing certain unencumbered assets of Canadian in consideration for this increased credit
availability. Without the support of Air Canada or another financially sound entity, this increase in credit would not have
been possible.

39 Air Canada has stated publicly that it ultimately wishes to merge the operations of Canadian and Air Canada, sub-
ject to Canadian completing a financial restructuring so as to permit Air Canada to complete the acquisition on a finan-
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cially sound basis. This pre-condition has been emphasized by Air Canada since the fall of 1999.

40 Prior to the acquisition of majority control of CAC by 853350, Canadian's management, Board of Directors and
financial advisors had considered every possible alternative for restoring Canadian to a sound financial footing. Based
upon Canadian's extensive efforts over the past year in particular, but also the efforts since 1992 described above, Cana-
dian came to the conclusion that it must complete a debt restructuring to permit the completion of a full merger between
Canadian and Air Canada.

41 On February 1, 2000, Canadian announced a moratorium on payments to lessors and lenders. As a result of this
moratorium Canadian defaulted on the payments due under its various credit facilities and aircraft leases. Absent the as-
sistance provided by this moratorium, in addition to Air Canada's support, Canadian would not have had sufficient li-
quidity to continue operating until the completion of a debt restructuring.

42 Following implementation of the moratorium, Canadian with Air Canada embarked on efforts to restructure signi-
ficant obligations by consent. The further damage to public confidence which a CCAA filing could produce required Ca-
nadian to secure a substantial measure of creditor support in advance of any public filing for court protection.

43 Before the Petitioners started these CCAA proceedings, Air Canada, CAIL and lessors of 59 aircraft in its fleet
had reached agreement in principle on the restructuring plan.

44 Canadian and Air Canada have also been able to reach agreement with the remaining affected secured creditors,
being the holders of the U.S. $175 million Senior Secured Notes, due 20085, (the "Senior Secured Noteholders") and with
several major unsecured creditors in addition to AMR, such as Loyalty Management Group Canada Inc.

45 On March 24, 2000, faced with threatened proceedings by secured creditors, Canadian petitioned under the
CCAA and obtained a stay of proceedings and related interim relief by Order of the Honourable Chief Justice Moore on
that same date. Pursuant to that Order, PricewaterhouseCoopers, Inc. was appointed as the Monitor, and companion pro-
ceedings in the United States were authorized to be commenced.

46 Since that time, due fo the assistance of Air Canada, Canadian has been able to complete the restructuring of the
remaining financial obligations governing all aircraft to be retained by Canadian for future operations. These arrange-
ments were approved by this Honourable Court in its Orders dated April 14, 2000 and May 10, 2000, as described in fur-
ther detail below under the heading "The Restructuring Plan".

47 On April 7, 2000, this court granted an Order giving directions with respect to the filing of the plan, the calling
and holding of meetings of affected creditors and related matters.

48 On April 25, 2000 in accordance with the said Order, Canadian filed and served the plan (in its original form) and
the related notices and materials.

49 The plan was amended, in accordance with its terms, on several occasions, the form of Plan voted upon at the
Creditors' Meetings on May 26, 2000 having been filed and served on May 25, 2000 (the "Plan").

The Restructuring Plan
50 The Plan has three principal aims described by Canadian:

(a) provide near term liquidity so that Canadian can sustain operations;
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(b) allow for the return of aircraft not required by Canadian; and

(c) permanently adjust Canadian's debt structure and lease facilities to reflect the current market for asset values
and catrying costs in return for Air Canada providing a guarantee of the restructured obligations.

The proposed treatment of stakeholders is as follows:

[. Unaffected Secured Creditors- Royal Bank, CAIL's operating lender, is an unaffected creditor with respect to
its operating credit facility. Royal Bank holds security over CAIL's accounts receivable and most of CAIL's op-
erating assets not specifically secured by aircraft financiers or the Senior Secured Noteholders. As noted above,
arrangements entered into between Air Canada and Royal Bank have provided CAIL with liquidity necessary for
it to continue operations since January 2000.

Also unaffected by the Plan are those aircraft lessors, conditional vendors and secured creditors holding security
over CAIL's aircraft who have entered into agreements with CAIL and/or Air Canada with respect to the restruc-
turing of CAIL's obligations. A number of such agreements, which were initially contained in the form of letters
of intent ("LOIs"), were entered into prior to the commencement of the CCAA proceedings, while a total of 17
LOIs were completed after that date. In its Second and Fourth Reports the Monitor reported to the court on these
agreements. The LOIs entered into after the proceedings commenced were reviewed and approved by the court
on April 14, 2000 and May 10, 2000.

The basis of the LOIs with aircraft lessors was that the operating lease rates were reduced to fair market lease
rates or less, and the obligations of CAIL under the leases were either assumed or guaranteed by Air Canada.
Where the aircraft was subject to conditional sale agreements or other secured indebtedness, the value of the se-
cured debt was reduced to the fair market value of the aircraft, and the interest rate payable was reduced to cur-
rent market rates reflecting Air Canada's credit. CAIL's obligations under those agreements have also been as-
sumed or guaranteed by Air Canada. The claims of these creditors for reduced principal and interest amounts, or
reduced lease payments, are Affected Unsecured Claims under the Plan. In a number of cases these claims have
been assigned to Air Canada and Air Canada disclosed that it would vote those claims in favour of the Plan.

2. Affected Secured Creditors- The Affected Secured Creditors under the Plan are the Senior Secured Notehold-
ers with a claim in the amount of US$175,000,000. The Senior Secured Noteholders are secured by a diverse
package of Canadian's assets, including its inventory of aircraft spare parts, ground equipment, spare engines,
flight simulators, leasehold interests at Toronto, Vancouver and Calgary airports, the shares in CRAL 98 and a
$53 million note payable by CRAL to CAIL.

The Plan offers the Senior Secured Noteholders payment of 97 cents on the dollar. The deficiency is included in
the Affected Unsecured Creditor class and the Senior Secured Noteholders advised the court they would be vot-
ing the deficiency in favour of the Plan.

3. Unaffected Unsecured Creditors-In the circular accompanying the November 11, 1999 853350 offer it was
stated that:

The Offeror intends to conduct the Debt Restructuring in such a manner as to seck to ensure that the union-
ized employees of Canadian, the suppliers of new credit (including trade credit) and the members of the fly-
ing public are left unaffected.
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The Offeror is of the view that the pursuit of these three principles is essential in order to ensure that the
long term value of Canadian is preserved.

Canadian's employees, customers and suppliers of goods and services are unaffected by the CCAA Order and
Plan.

Also unaffected are parties to those contracts or agreements with Canadian which are not being terminated by
Canadian pursuant to the terms of the March 24, 2000 Order.

4. Affected Unsecured Creditors- CAIL has identified unsecured creditors who do not fall into the above three
groups and listed these as Affected Unsecured Creditors under the Plan. They are offered 14 cents on the dollar
on their claims. Air Canada would fund this payment.

The Affected Unsecured Creditors fall into the following categories:
a. Claims of holders of or related to the Unsecured Notes (the "Unsecured Noteholders");
b. Claims in respect of certain outstanding or threatened litigation involving Canadian;

c. Claims arising from the termination, breach or repudiation of certain contracts, leases or agreements to
which Canadian is a party other than aircraft financing or lease arrangements;

d. Claims in respect of deficiencies arising from the termination or re-negotiation of aircraft financing or
lease arrangements;

e. Claims of tax authorities against Canadian; and

f. Claims in respect of the under-secured or unsecured portion of amounts due to the Senior Secured Note-
holders.

52 There are over $700 million of proven unsecured claims. Some unsecured creditors have disputed the amounts of
their claims for distribution purposes. These are in the process of determination by the court-appointed Claims Officer
and subject to further appeal to the court. If the Claims Officer were to allow all of the disputed claims in full and this
were confirmed by the court, the aggregate of unsecured claims would be approximately $1.059 million.

53 The Monitor has concluded that if the Plan is not approved and implemented, Canadian will not be able to contin-
ue as a going concern and in that event, the only foreseeable alternative would be a liquidation of Canadian's assets by a
receiver and/or a trustee in bankruptcy. Under the Plan, Canadian's obligations to parties essential to ongoing operations,
including employees, customers, travel agents, fuel, maintenance and equipment suppliers, and airport authorities are in
most cases to be treated as unaffected and paid in full. In the event of a liquidation, those parties would not, in most
cases, be paid in full and, except for specific lien rights and statutory priorities, would rank as ordinary unsecured credit-
ors. The Monitor estimates that the additional unsecured claims which would arise if Canadian were to cease operations
as a going concern and be forced into liquidation would be in excess of $1.1 billion.

54 In connection with its assessment of the Plan, the Monitor performed a liquidation analysis of CAIL as at March
31, 2000 in order to estimate the amounts that might be recovered by CAIL's creditors and shareholders in the event of
disposition of CAIL's assets by a receiver or trustee. The Monitor concluded that a liquidation would result in a shortfall
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to certain secured creditors, including the Senior Secured Noteholders, a recovery by ordinary unsecured creditors of
between one cent and three cents on the dollar, and no recovery by shareholders.

55 There are two vociferous opponents of the Plan, Resurgence Asset Management LLC ("Resurgence") who acts on
behalf of its and/or its affiliate client accounts and four shareholders of CAC. Resurgence is incorporated pursuant to the
laws of New York, U.S.A. and has its head office in White Plains, New York. It conducts an investment business special-
izing in high yield distressed debt. Through a series of purchases of the Unsecured Notes commencing in April 1999, Re-
surgence clients hold $58,200,000 of the face value of or 58.2% of the notes issued. Resurgence purchased 7.9 million
units in April 1999. From November 3, 1999 to December 9, 1999 it purchased an additional 20,850,000 units. From
January 4, 2000 to February 3, 2000 Resurgence purchased an additional 29,450,000 units.

56 Resurgence seeks declarations that: the actions of Canadian, Air Canada and 853350 constitute an amalgamation,
consolidation or merger with or into Air Canada or a conveyance or transfer of all or substantially all of Canadian's as-
sets to Air Canada; that any plan of arrangement involving Canadian will not affect Resurgence and directing the repur-
chase of their notes pursuant to the provisions of their trust indenture and that the actions of Canadian, Air Canada and
853350 are oppressive and unfairly prejudicial to it pursuant to section 234 of the Business Corporations Act.

57 Four shareholders of CAC also oppose the plan. Neil Baker, a Toronto resident, acquired 132,500 common shares
at a cost of $83,475.00 on or about May 5, 2000. Mr. Baker sought to commence proceedings to "remedy an injustice to
the minority holders of the common shares". Roger Midiaty, Michael Salter and Hal Metheral are individual sharcholders
who were added as parties at their request during the proceedings. Mr. Midiaty resides in Calgary, Alberta and holds 827
CAC shares which he has held since 1994. Mr. Metheral is also a Calgary resident and holds approximately 14,900 CAC
shares in his RRSP and has held them since approximately 1994 or 1995, Mr. Salter is a resident of Scottsdale, Arizona
and is the beneficial owner of 250 shares of CAC and is a joint beneficial owner of 250 shares with his wife. These
shareholders will be referred in the Deciston throughout as the "Minority Shareholders".

58 The Minority Shareholders oppose the portion of the Plan that relates to the reorganization of CAIL, pursuant to
section 185 of the Alberta Business Corporations Act ("ABCA"). They characterize the transaction as a cancellation of
issued shares unauthorized by section 167 of the ABCA or alternatively is a violation of section 183 of the ABCA. They
submit the application for the order of reorganization should be denied as being unlawful, unfair and not supported by the
evidence.

ITI. Analysis
59 Section 6 of the CCAA provides that:

6. Where a majority in number representing two-thirds in value of the creditors, or class of creditors, as the case may
be, present and voting either in person or by proxy at the meeting or meetings thereof respectively held pursuant to
sections 4 and 5, or either of those sections, agree to any compromise or arrangement either as proposed or as altered
or modified at the meeting or meetings, the compromise or arrangement may be sanctioned by the court, and if so
sanctioned is binding

(a) on all the creditors or the class of creditors, as the case may be, and on any trustee for any such class of cred-
itors, whether secured or unsecured, as the case may be, and on the company; and

(b) in the case of a company that has made an authorized assignment or against which a receiving order has been
made under the Bankruptcy and Insolvency Act or is in the course of being wound up under the Winding-up and
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Restructuring Act, on the trustee in bankruptcy or liquidator and contributories of the company.
60 Prior to sanctioning a plan under the CCAA, the court must be satisfied in regard to each of the following criteria:
(1) there must be compliance with all statutory requirements;

(2) all material filed and procedures carried out must be examined to determine if anything has been done or
purported to be done which is not authorized by the CCAA; and

(3) the plan must be fair and reasonable.
61 A leading articulation of this three-part test appears in Re Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 175
(B.C. S.C.) at 182-3, aff'd (1989), 73 C.B.R. (N.8.) 195 (B.C. C.A)) and has been regularly followed, see for example Re

Sammi Atlas Inc. (1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List]) at 172 and Re T. Eaton Co. (1999), 15
C.B.R. (4th) 311 (Ont. S.C.J. [Commercial List]) at paragraph 7. Each of these criteria are reviewed in turn below.

1. Srtarutory Requirements

62 Some of the matters that may be considered by the court on an application for approval of a plan of compromise
and arrangement include:

(a) the applicant comes within the definition of "debtor company" in section 2 of the CCAA;

(b) the applicant or affiliated debtor companies have total claims within the meaning of section 12 of the CCAA
in excess of $5,000,000;

(c) the notice calling the meeting was sent in accordance with the order of the court;
(d) the creditors were properly classified;
(e) the meetings of creditors were properly constituted,;
(f) the voting was properly carried out; and
(g) the plan was approved by the requisite double majority or majorities.
63 I find that the Petitioners have complied with all applicable statutory requirements. Specifically:

(a) CAC and CAIL are insolvent and thus each is a "debtor company" within the meaning of section 2 of the
CCAA. This was established in the affidavit evidence of Douglas Carty, Senior Vice President and Chief Finan-
cial Officer of Canadian, and so declared in the March 24, 2000 Order in these proceedings and confirmed in the
testimony given by Mr. Carty at this hearing.

(b) CAC and CAIL have total claims that would be claims provable in bankruptcy within the meaning of section
12 of the CCAA in excess of $5,000,000.

(c) In accordance with the April 7, 2000 Order of this court, a Noflice of Meeting and a disclosure statement
(which included copies of the Plan and the March 24t and April 7t Orders of this court) were sent to the Af-
fected Creditors, the directors and officers of the Petitioners, the Monitor and persons who had served a Notice
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of Appearance, on April 25, 2000.

(d) As confirmed by the May 12, 2000 ruling of this court (leave to appeal denied May 29, 2000), the creditors
have been properly classified.

(e) Further, as detailed in the Monitor's Fifth Report to the Court and confirmed by the June 14, 2000 decision of
this court in respect of a challenge by Resurgence Asset Management LLC ("Resurgence"), the meetings of
creditors were properly constituted, the voting was properly carried out and the Plan was approved by the re-
quisite double majorities in each class. The composition of the majority of the unsecured creditor class is ad-
dressed below under the heading "Fair and Reasonable".

2. Matters Unauthorized

64 This criterion has not been widely discussed in the reported cases. As recognized by Blair J. in Olympia & York
Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) | (Ont. Gen. Div.) and Farley J. in Re Cadillac Fairview
Inc. (February 6, 1995), Doc. B348/94 (Ont. Gen. Div. [Commercial List]), within the CCAA process the court must rely
on the reports of the Monitor as well as the parties in ensuring nothing contrary to the CCAA has occurred or is contem-
plated by the plan.

65 In this proceeding, the dissenting groups have raised two matters which in their view are unauthorized by the
CCAA: firstly, the Minority Shareholders of CAC suggested the proposed share capital reorganization of CAIL is illegal
under the ABCA and Ontario Securities Commission Policy 9.1, and as such cannot be authorized under the CCAA and
secondly, certain unsecured creditors suggested that the form of release contained in the Plan goes beyond the scope of
release permitted under the CCAA.

a. Legality of proposed share capital reorganization
66 Subsection 185(2) of the ABCA provides:

(2) If a corporation is subject to an order for reorganization, its articles may be amended by the order to effect any
change that might lawfully be made by an amendment under section 167.

67 Sections 6.1(2)(d) and (¢) and Schedule "D" of the Plan contemplate that:

a. All CAIL common shares held by CAC will be converted into a single retractable share, which will then be retrac-
ted by CAIL for $1.00; and

b. All CAIL preferred shares held by 853350 will be converted into CAIL common shares.

68 The Articles of Reorganization in Schedule "D" to the Plan provide for the following amendments to CAIL's Art-
icles of Incorporation to effect the proposed reorganization:

(a) consolidating all of the issued and outstanding common shares into one common share;

(b) redesignating the existing common shares as "Reftractable Shares" and changing the rights, privileges, re-
strictions and conditions attaching to the Retractable Shares so that the Retractable Shares shall have attached
thereto the rights, privileges, restrictions and conditions as set out in the Schedule of Share Capital,
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(c) cancelling the Non-Voting Shares in the capital of the corporation, none of which are currently issued and
outstanding, so that the corporation is no longer authorized to issue Non-Voting Shares;

(d) changing all of the issued and outstanding Class B Preferred Shares of the corporation into Class A Preferred
Shares, on the basis of one (1) Class A Preferred Share for each one (1) Class B Preferred Share presently issued
and outstanding;

(¢) redesignating the existing Class A Preferred Shares as "Common Shares" and changing the rights, privileges,
restrictions and conditions attaching to the Common Shares so that the Common Shares shall have attached
thereto the rights, privileges, restrictions and conditions as set out in the Schedule of Share Capital; and

(f) cancelling the Class B Preferred Shares in the capital of the corporation, none of which are issued and out-
standing after the change in paragraph (d) above, so that the corporation is no longer authorized to issue Class B
Preferred Shares;

Section 167 of the ABCA

69

Reorganizations under scction 185 of the ABCA are subject to two preconditions:

a. The corporation must be "subject to an order for re-organization”; and

b. The proposed amendments must otherwise be permitted under section 167 of the ABCA.

70 The parties agreed that an order of this court sanctioning the Plan would satisfy the first condition.
71 The relevant portions of section 167 provide as follows:

167(1) Subject to sections 170 and 171, the articles of a corporation may by special resolution be amended to

72

(e) change the designation of all or any of its shares, and add, change or remove any rights, privileges, restric-
tions and conditions, including rights to accrued dividends, in respect of all or any of its shares, whether issued
or unissued,

(f) change the shares of any class or series, whether issued or unissued, into a different number of shares of the
same class or series into the same or a different number of shares of other classes or series,

(g.1) cancel a class or series of shares where there are no issued or outstanding shares of that class or series,

Each change in the proposed CAIL Articles of Reorganization corresponds to changes permitted under s. 167(1)

of the ABCA, as follows:

Proposed Amendment in Schedule "D" Subsection 167(1), ABCA
(a) — consolidation of Common Shares 167(1)(f)

(b) — change of designation and rights 167(1)(e)

(c) — cancellation 167(1)(g.1)

(d) — change in shares 167(1)(f)
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(e) — change of designation and rights 167(1)(e)
(f) — cancellation 167(1)(g.1)
73 The Minority Sharcholders suggested that the proposed reorganization effectively cancels their shares in CAC.

As the above review of the proposed reorganization demonstrates, that is not the case. Rather, the shares of CAIL are be-
ing consolidated, altered and then retracted, as permitted under section 167 of the ABCA. I find the proposed reorganiza-
tion of CAIL's share capital under the Plan does not violate section 167.

74 In R. Dickerson et al, Proposals for a New Business Corporation Law for Canada, Vol.1: Commentary (the "Dick-
erson Report") regarding the then proposed Canada Business Corporations Act, the identical section to section 185 is de-
scribed as having been inserted with the object of enabling the "court to effect any necessary amendment of the articles
of the corporation in order to achieve the objective of the reorganization without having to comply with the formalities of
the Draft Act, particularly shareholder approval of the proposed amendment".

75 The architects of the business corporation act model which the ABCA follows, expressly contemplated reorganiz-
ations in which the insolvent corporation would eliminate the interest of common shareholders. The example given in the
Dickerson Report of a reorganization is very similar to that proposed in the Plan:

For example, the reorganization of an insolvent corporation may require the following steps: first, reduction or even
climination of the interest of the common shareholders; second, relegation of the preferred shareholders to the status
of common sharcholders; and third, relegation of the sccured debenture holders to the status of either unsecured

Noteholders or preferred shareholders.

76 The rationale for allowing such a reorganization appears plain; the corporation is insolvent, which means that on
liquidation the shareholders would get nothing. In those circumstances, as described further below under the heading
"Fair and Reasonable", there is nothing unfair or unrcasonable in the court effecting changes in such situations without
shareholder approval. Indeed, it would be unfair to the creditors and other stakeholders to permit the sharchoiders (whose
interest has the lowest priority) to have any ability to block a reorganization.

77 The Petitioners were unable to provide any case law addressing the use of section 185 as proposed under the Plan.
They relied upon the decisions of Re Royal Oak Mines Inc. (1999), 14 C.B.R. (4th) 279 (Ont. S.C.J. [Commercial List])
and 7. Eaton Co., supra in which Farley J.of the Ontario Superior Court of Justice emphasized that shareholders are at
the bottom of the hicrarchy of interests in liquidation or liquidation related scenarios.

78 Section 185 provides for amendment to articles by court order. I see no requirement in that section for a meeting
or vote of shareholders of CAIL, quite apart from shareholders of CAC. Further, dissent and appraisal rights are ex-
pressly removed in subsection (7). To require a meeting and vote of sharcholders and to grant dissent and appraisal rights
in circumstances of insolvency would frustrate the object of section 185 as described in the Dickerson Report.

79 In the circumstances of this case, where the majority shareholder holds 82% of the shares, the requirement of a
special resolution is meaningless. To require a vote suggests the shares have value. They do not. The formalities of the
ABCA serve no useful purpose other than to frustrate the rcorganization to the detriment of all stakeholders, contrary to
the CCAA.

Section 183 of the ABCA

80 The Minority Shareholders argued in the alternative that if the proposed share reorganization of CAIL were not a
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cancellation of their shares in CAC and therefore allowed under section 167 of the ABCA, it constituted a "sale, lease, or
exchange of substantially all the property" of CAC and thus required the approval of CAC sharcholders pursuant to sec-
tion 183 of the ABCA. The Minority Shareholders suggested that the common shares in CAIL were substantially all of
the assets of CAC and that all of those shares were being "exchanged” for $1.00.

81 1 disagree with this creative characterization. The proposed transaction is a reorganization as contemplated by
section 185 of the ABCA. As recognized in Savage v. Amoco Acquisition Co. (1988), 68 C.B.R. (N.S.) 154 (Alta. C.A.)
aff'd (1988), 70 C.B.R. (N.S.) xxxii (S.C.C.), the fact that the same end might be achieved under another section does not
exclude the section to be relied on. A statute may well offer several alternatives to achieve a similar end.

Ontario Securities Commission Policy 9.1

82 The Minority Sharcholders also submitted the proposed reorganization constitutes a "related party transaction"
under Policy 9.1 of the Ontario Securities Commission. Under the Policy, transactions are subject to disclosure, minority
approval and formal valuation requirements which have not been followed here. The Minority Sharcholders suggested
that the Petitioners were therefore in breach of the Policy unless and until such time as the court is advised of the relevant
requirements of the Policy and grants its approval as provided by the Policy.

83 These shareholders asserted that in the absence of evidence of the going concern value of CAIL so as to determ-
ine whether that value exceeds the rights of the Preferred Shares of CAIL, the Court should not waive compliance with
the Policy.

84 To the extent that this reorganization can be considered a "related party transaction”, I have found, for the reasons
discussed below under the heading "Fair and Reasonable”, that the Plan, including the proposed reorganization, is fair
and reasonable and accordingly I would waive the requirements of Policy 9.1.

b. Release

85 Resurgence argued that the release of directors and other third parties contained in the Plan does not comply with
the provisions of the CCAA.

86 The release is contained in section 6.2(2)(ii) of the Plan and states as follows:

As of the Effective Date, ecach of the Affected Creditors will be deemed to forever release, waive and discharge all
claims, obligations, suits, judgments, damages, demands, debts, rights, causes of action and liabilities...that are based
in whole or in part on any act, omission, transaction, event or other occurrence taking place on or prior to the Effect-
ive Date in any way relating to the Applicants and Subsidiaries, the CCAA Proceedings, or the Plan against:(i) The
Applicants and Subsidiaries; (i} The Directors, Officers and employees of the Applicants or Subsidiaries in each
case as of the date of filing (and in addition, those who became Officers and/or Directors thereafter but prior to the
Effective Date); (iii) The former Directors, Officers and employees of the Applicants or Subsidiaries, or (iv) the re-
spective current and former professionals of the entities in subclauses (1) to (3) of this 5.6.2(2) (including, for greater
certainty, the Monitor, its counsel and its current Officers and Directors, and current and former Officers, Directors,
employees, sharcholders and professionals of the released parties) acting in such capacity.

87 Prior to 1997, the CCAA did not provide for compromises of claims against anyone other than the petitioning
company. In 1997, section 5.1 was added to the CCAA. Section 5.1 states:

5.1 (1) A compromise or arrangement made in respect of a debtor company may include in its terms provision
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for the compromise of claims against directors of the company that arose before the commencement of proceed-
ings under this Act and relate to the obligations of the company where the directors are by law liable in their ca-
pacity as directors for the payment of such obligations.

(2) A provision for the compromise of claims against directors may not include claims that:
(a) relate to contractual rights of one or more creditors; or

(b) are based on allegations of misrepresentations made by directors to creditors or of wrongful or oppress-
ive conduct by directors.

(3) The Court may declare that a claim against directors shall not be compromised if it is satisfied that the com-
promise would not be fair and reasonable in the circumstances.

88 Resurgence argued that the form of release does not comply with section 5.1 of the CCAA insofar as it applies to
individuals beyond directors and to a broad spectrum of claims beyond obligations of the Petitioners for which their dir-
ectors are "by law liable". Resurgence submitted that the addition of section 5.1 to the CCAA constituted an exception to
a long standing principle and urged the court to therefore interpret s. 5.1 cautiously, if not narrowly. Resurgence relied on
Crabtree (Succession de) ¢. Barrette, [1993]1 1 S.C.R. 1027 (S.C.C.) at 1044 and Bruce Agra Foods Inc. v. Everfresh
Beverages Inc. (Receiver of) (1996), 45 C.B.R. (3d) 169 (Ont. Gen. Div.) at para. 5 in this regard.

89 With respect to Resurgence's complaint regarding the breadth of the claims covered by the release, the Petitioners
asserted that the release is not intended to override section 5.1(2). Canadian suggested this can be expressly incorporated
into the form of release by adding the words "excluding the claims excepted by s. 5.1(2) of the CCAA" immediately prior
to subsection (iii) and clarifying the language in Section 5.1 of the Plan. Canadian also acknowledged, in response to a
concern raised by Canada Customs and Revenue Agency, that in accordance with s. 5.1(1) of the CCAA, directors of
CAC and CAIL could only be released from liability arising before March 24, 2000, the date these proceedings com-
menced. Canadian suggested this was also addressed in the proposed amendment. Canadian did not address the propriety
of including individuals in addition to directors in the form of release.

90 In my view it is appropriate to amend the proposed release to expressly comply with section 5. 1(2) of the CCAA
and to clarify Section 5.1 of the Plan as Canadian suggested in its brief. The additional language suggested by Canadian
to achieve this result shall be included in the form of order. Canada Customs and Revenue Agency is apparently satisfied
with the Petitioners' acknowledgement that claims against directors can only be released to the date of commencement of
proceedings under the CCAA, having appeared at this hearing to strongly support the sanctioning of the Plan, so I will
not address this concern further.

91 Resurgence argued that its claims fell within the categories of excepted claims in section 5.1(2) of the CCAA and
accordingly, its concern in this regard is removed by this amendment. Unsecured creditors JHHD Aircraft Leasing No. 1
and No. 2 suggested there may be possible wrongdoing in the acts of the directors during the restructuring process which
should not be immune from scrutiny and in my view this complaint would also be caught by the exception captured in
the amendment.

92 While it is true that section 5.2 of the CCAA does not authorize a release of claims against third parties other than
directors, it does not prohibit such releases cither. The amended terms of the release will not prevent claims from which
the CCAA expressly prohibits release. Aside from the complaints of Resurgence, which by their own submissions are ad-
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dressed in the amendment I have directed, and the complaints of JHHD Aircraft Leasing No. 1 and No. 2, which would
also be addressed in the amendment, the terms of the release have been accepted by the requisite majority of creditors
and I am loathe to further disturb the terms of the Plan, with one exception.

93 Amex Bank of Canada submitted that the form of release appeared overly broad and might compromise unaf-
fected claims of affected creditors. For further clarification, Amex Bank of Canada's potential claim for defamation is un-
affected by the Plan and I am prepared to order Section 6.2(2)(ii) be amended to reflect this specific exception.

3. Fair and Reasonable

94 In determining whether to sanction a plan of arrangement under the CCAA, the court is guided by two funda-
mental concepts: "fairness" and "reasonableness". While these concepts are always at the heart of the court's exercise of
its discretion, their meanings are necessarily shaped by the unique circumstances of each case, within the context of the
Act and accordingly can be difficult to distill and challenging to apply. Blair J. described these concepts in Ofympia &
York Developments Ltd. v. Royal Trust Co., supra, at page 9:

"Fairness” and "reasonableness" are, in my opinion, the two keynote concepts underscoring the philosophy and
workings of the Companies' Creditors Arrangement Act. Fairness is the quintessential expression of the court's equit-
able jurisdiction — although the jurisdiction is statutory, the broad discretionary powers given to the judiciary by the
legislation which make its exercise an exercise in equity — and "reasonableness” is what lends objectivity to the pro-

CesSs.

95 The legislation, while conferring broad discretion on the court, offers little guidance. However, the court is as-
sisted in the exercise of its discretion by the purpose of the CCAA: to facilitate the reorganization of a debtor company
for the benefit of the company, its creditors, shareholders, employees and, in many instances, a much broader constitu-
ency of affected persons. Parliament has recognized that reorganization, if commercially feasible, is in most cases prefer-
able, economically and socially, to liquidation: Norcen Energy Resources Ltd. v. Oakwood Petroleums Lid. (1988),
[1989] 2 W.W.R. 566 (Alta. Q.B.) at 574; Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada, [1989] 3
W.W.R. 363 (B.C. C.A.) at 368.

96 The sanction of the court of a creditor-approved plan is not to be considered as a rubber stamp process. Although
the majority vote that brings the plan to a sanction hearing plays a significant role in the court's assessment, the court will
consider other matters as are appropriate in light of its discretion. In the unique circumstances of this case, it is appropri-
ate to consider a number of additional matters:

a, The composition of the unsecured vote;

b. What creditors would receive on liquidation or bankruptcy as compared to the Plan;
c. Alternatives available to the Plan and bankruptcy;

d. Oppression;

e. Unfairness to Shareholders of CAC; and

f. The public interest.
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a. Composition of the unsecured vote

97 As noted above, an important measure of whether a plan is fair and reasonable is the parties' approval and the de-
gree to which it has been given. Creditor support creates an inference that the plan is fair and reasonable because the as-
senting creditors believe that their interests are treated equitably under the plan. Moreover, it creates an inference that the
arrangement is economically feasible and therefore reasonable because the creditors are in a better position then the
courts to gauge business risk. As stated by Blair J. at page 11 of Olympia & York Developments Ltd., supra:

As other courts have done, I observe that it is not my function to second guess the business people with respect to the
"business" aspect of the Plan or descending into the negotiating arena or substituting my own view of what is a fair
and reasonable compromise or arrangement for that of the business judgment of the participants. The parties them-
selves know best what is in their interests in those areas.

98 However, given the manner of voting under the CCAA, the court must be cognizant of the treatment of minorities
within a class: see for example Re Quintette Coal Ltd. (1992), 13 C.B.R. (3d) 146 (B.C. S.C.) and Re Alabama, New Or-
leans, Texas & Pacific Junction Railway (1890), 60 L.J. Ch. 221 (Eng. C.A.). The court can address this by ensuring
creditors' claims are properly classified. As well, it is sometimes appropriate to tabulate the vote of a particular class so
the results can be assessed from a fairness perspective. In this case, the classification was challenged by Resurgence and
I dismissed that application. The vote was also tabulated in this case and the results demonstrate that the votes of Air
Canada and the Senior Secured Noteholders, who voted their deficiency in the unsecured class, were decisive.

99 The results of the unsecured vote, as reported by the Monitor, are:

t. For the resolution to approve the Plan: 73 votes (65% in number) representing $494,762,304 in claims (76%
in value);

2. Against the resolution: 39 votes (35% in number) representing $156,360,363 in claims (24% in value); and
3. Abstentions: 15 representing $968,036 in value.
100 The voting results as reported by the Monitor were challenged by Resurgence. That application was dismissed.

101 The members of each class that vote in favour of a plan must do so in good faith and the majority within a class
must act without coercion in their conduct toward the minority. When asked to assess fairness of an approved plan, the
court will not countenance secret agreements to vote in favour of a plan secured by advantages to the creditor: see for ex-
ample, Hochberger v. Rittenberg (1916), 36 D.L.R. 450 (8.C.C))

102 In Re Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 175 (B.C. S.C.) at 192-3 aff'd (1989), 73 C.B.R. (N.5))
195 (B.C. C.A), dissenting priority mortgagees argued the plan violated the principle of equality due to an agreement
between the debtor company and another priority mortgagee which essentially amounted to a preference in exchange for
voting in favour of the plan. Trainor J. found that the agreement was freely disclosed and commercially reasonable and
went on to approve the plan, using the three part test. The British Columbia Court of Appeal upheld this result and in
commenting on the minority complaint McEachern J.A. stated at page 206:

In my view, the obvious benefits of settling rights and keeping the enterprise together as a going concern far out-
weigh the deprivation of the appellants' wholly illusory rights. In this connection, the learned chambers judge said at
p.29:
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I turn to the question of the right to hold the property after an order absolute and whether or not this is a denial
of something of that significance that it should affect these proceedings. There is in the material before me some
evidence of values. There are the principles to which I have referred, as well as to the rights of majorities and
the rights of minorities.

Certainly, those minority rights are there, but it would seem to me that in view of the overall plan, in view of the
speculative nature of holding property in the light of appraisals which have been given as to value, that this right
is something which should be subsumed to the benefit of the majority.

103 Resurgence submitted that Air Canada manipulated the indebtedness of CAIL to assure itself of an affirmative
vote. I disagree. I previously ruled on the validity of the deficiency when approving the LOIs and found the deficiency to
be valid. I found there was consideration for the assignment of the deficiency claims of the various aircraft financiers to
Air Canada, namely the provision of an Air Canada guarantee which would otherwise not have been available until plan
sanction. The Monitor reviewed the calculations of the deficiencies and determined they were calculated in a reasonable
manner. As such, the court approved those transactions. If the deficiency had instead remained with the aircraft financi-
ers, it is reasonable to assume those claims would have been voted in favour of the plan. Further, it would have been en-
tirely appropriate under the circumstances for the aircraft financiers to have retained the deficiency and agreed to vote in
favour of the Plan, with the same result to Resurgence. That the financiers did not choose this method was explained by
the testimony of Mr. Carty and Robert Peterson, Chief Financial Officer for Air Canada; quite simply it amounted to a
desire on behalf of these creditors to shift the “deal risk” associated with the Plan to Air Canada. The agreement reached
with the Senior Secured Noteholders was also disclosed and the challenge by Resurgence regarding their vote in the un-
secured class was dismissed There is nothing inappropriate in the voting of the deficiency claims of Air Canada or the
Senior Secured Noteholders in the unsecured class. There is no evidence of secret vote buying such as discussed in Re
Northland Properties Ltd.

104 If the Plan is approved, Air Canada stands to profit in its operation. I do not accept that the deficiency claims
were devised to dominate the vote of the unsecured creditor class, however, Air Canada, as funder of the Plan is more
motivated than Resurgence to support it. This divergence of views on its own does not amount to bad faith on the part of
Air Canada. Resurgence submitted that only the Unsecured Noteholders received 14 cents on the dollar. That is not ac-
curate, as demonstrated by the list of affected unsecured creditors included carlier in these Reasons. The Senior Secured
Noteholders did receive other consideration under the Plan, but to suggest they were differently motivated suggests that
those creditors did not ascribe any value to their unsecured claims, There is no evidence to support this submission.

105 The good faith of Resurgence in its vote must also be considered. Resurgence acquired a substantial amount of
its claim after the failure of the Onex bid, when it was aware that Canadian's financial condition was rapidly deteriorat-
ing. Thereafter, Resurgence continued to purchase a substantial amount of this highly distressed debt. While Mr. Sym-
ington maintained that he bought because he thought the bonds were a good investment, he also acknowledged that one
basis for purchasing was the hope of obtaining a blocking position sufficient to veto a plan in the proposed debt restruc-
turing. This was an obvious ploy for leverage with the Plan proponents

106 The authorities which address minority creditors' complaints speak of "substantial injustice" (Re Keddy Motor
Inns Ltd. (1992), 13 C.B.R. (3d) 245 (N.S. C.A.), "confiscation” of rights (Re Campeau Corp. (1992), 10 C.B.R. (3d) 104
(Ont. Gen. Div.); Re SkyDome Corp. (March 21, 1999), Doc. 98-CL-3179 (Ont. Gen. Div. [Commercial List])) and ma-
jorities "feasting upon" the rights of the minority (Re Quinterte Coal Ltd. (1992}, 13 C.B.R. (3d) 146 (B.C. S.C.). Al-
though it cannot be disputed that the group of Unsecured Noteholders represented by Resurgence are being asked to ac-
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cept a significant reduction of their claims, as are all of the affected unsecured creditors, I do not see a "substantial in-
justice", nor view their rights as having been “confiscated" or "feasted upon" by being required to succumb to the wishes
of the majority in their class. No bad faith has been demonstrated in this case. Rather, the treatment of Resurgence, along
with all other affected unsecured creditors, represents a reasonable balancing of interests. While the court is directed to
consider whether there is an injustice being worked within a class, it must also determine whether there is an injustice
with respect the stakeholders as a whole. Even if a plan might at first blush appear to have that effect, when viewed in re-
lation to all other parties, it may nonetheless be considered appropriate and be approved: Algoma Steel Corp. v. Royal
Bank (1992), 11 C.B.R. (3d) I (Ont. Gen. Div.) and Re Northland Properties Ltd., supra at 9.

107 Further, to the extent that greater or discrete motivation to support a Plan may be seen as a conflict, the Court
should take this same approach and look at the creditors as a whole and to the objecting creditors specifically and de-
termine if their rights are compromised in an attempt to balance interests and have the pain of compromise borne equally.

108 Resurgence represents 58.2% of the Unsecured Noteholders or $96 million in claims. The total claim of the Un-
secured Noteholders ranges from $146 million to $161 million. The affected unsecured class, excluding aircraft finan-
cing, tax claims, the noteholders and claims under $50,000, ranges from $116.3 million to $449.7 million depending on
the resolutions of certain claims by the Claims Officer. Resurgence represents between 15.7% - 35% of that portion of
the class.

109 The total affected unsecured claims, excluding tax claims, but including aircraft financing and noteholder claims
including the unsecured portion of the Senior Secured Notes, ranges from $673 million to $1,007 million. Resurgence
represents between 9.5% - 14.3% of the total affected unsecured creditor pool. These percentages indicate that at its very
highest in a class excluding Air Canada's assigned claims and Senior Secured's deficiency, Resurgence would only rep-
resent a maximum of 35% of the class. In the larger class of affected unsecured it is significantly less. Viewed in relation
to the class as a whole, there is no injustice being worked against Resurgence,

110 The thrust of the Resurgence submissions suggests a mistaken belief that they will get more than 14 cents on li-
quidation. This is not borne out by the evidence and is not reasonable in the context of the overall Plan.

b. Receipts on liquidation or bankruptcy

111 As noted above, the Monitor prepared and circulated a report on the Plan which contained a summary of a li-
quidation analysis outlining the Monitor's projected realizations upon a liquidation of CAIL ("Liquidation Analysis").

112 The Liquidation Analysis was based on: (1) the draft unaudited financial statements of Canadian at March 31,
2000; (2) the distress values reported in independent appraisals of aircraft and aircraft related assets obtained by CAIL in
January, 2000; (3) a review of CAIL's aircraft leasing and financing documents; and (4) discussions with CAIL Manage-

ment.

113 Prior to and during the application for sanction, the Monitor responded to various requests for information by
parties involved. In particular, the Monitor provided a copy of the Liquidation Analysis to those who requested it. Cer-
tain of the parties involved requested the opportunity to question the Monitor further, particularly in respect to the Li-
quidation Analysis and this court directed a process for the posing of those questions.

114 While there were numerous questions to which the Monitor was asked to respond, there were several areas in
which Resurgence and the Minority Shareholders took particular issue: pension plan surplus, CRAL, international routes
and tax pools. The dissenting groups asserted that these assets represented overlooked value to the company on a liquida-
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tion basis or on a going concern basis.
Pension Plan Surplus

115 The Monitor did not attribute any value to pension plan surplus when it prepared the Liquidation Analysis, for
the following reasons:

1) The summaries of the solvency surplus/deficit positions indicated a cumulative net deficit position for the
seven registered plans, after consideration of contingent liabilities;

2) The possibility, based on the previous splitting out of the seven plans from a single plan in 1988, that the
plans could be held to be consolidated for financial purposes, which would remove any potential solvency sur-
plus since the total estimated contingent liabilities exceeded the total estimated solvency surplus;

3) The actual calculations were prepared by CAIL's actuaries and actuaries representing the unions could con-
clude liabilities were greater; and

4) CAIL did not have a legal opinion confirming that surpluses belonged to CAIL.

116 The Monitor concluded that the entitlement question would most probably have to be seitled by negotiation and/
or litigation by the parties. For those reasons, the Monitor took a conservative view and did not attribute an asset value to
pension plans in the Liquidation Analysis. The Monitor also did not include in the Liquidation Analysis any amount in
respect of the claim that could be made by members of the plan where there is an apparent deficit after deducting contin-
gent liabilities.

117 The issues in connection with possible pension surplus are: (1) the true amount of any of the available surplus;
and (2) the entitlement of Canadian to any such amount.

118 It is acknowledged that surplus prior to termination can be accessed through employer contribution holidays,
which Canadian has taken to the full extent permitted. However, there is no basis that has been established for any sur-
plus being available to be withdrawn from an ongoing pension plan. On a pension plan termination, the amount available
as a solvency surplus would first have to be further reduced by various amounts to determine whether there was in fact
any true surplus available for distribution. Such reductions include contingent benefits payable in accordance with the
provisions of each respective pension plan, any extraordinary plan wind up cost, the amounts of any contribution holi-
days taken which have not been reflected, and any litigation costs.

119 Counsel for all of Canadian's unionized employees confirmed on the record that the respective union represent-
atives can be expected to dispute all of these calculations as well as to dispute entitlement.

120 There is a suggestion that there might be a total of $40 million of surplus remaining from all pension plans after
such reductions are taken into account. Apart from the issue of entitiement, this assumes that the plans can be treated
separately, that a surplus could in fact be realized on liquidation and that the Towers Perrin calculations are not chal-
lenged. With total pension plan assets of over $2 billion, a surplus of $40 million could quickly disappear with relatively
minor changes in the market value of the securities held or calculation of liabilities. In the circumstances, given all the
variables, I find that the existence of any surplus is doubtful at best and I am satisfied that the Monitor's Liquidation Ana-
lysis ascribing it zero value is reasonable in this circumstances.
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CRAL

121 The Monitor's liquidation analysis as at March 31, 2000 of CRAL determined that in a distress situation, after
payments were made to its creditors, there would be a deficiency of approximately $30 million to pay Canadian Region-
al's unsecured creditors, which include a claim of approximately $56.5 million due to Canadian. In arriving at this con-
clusion, the Monitor reviewed internally prepared unaudited financial statements of CRAL as of March 31, 2000, the
Houlihan Lokey Howard and Zukin, distress valuation dated January 21, 2000 and the Simat Helliesen and Eichner valu-
ation of selected CAIL assets dated January 31, 2000 for certain aircraft related materials and engines, rotables and
spares. The Avitas Inc., and Avmark Inc. reports were used for the distress values on CRAL's aircraft and the CRAL air-
craft lease documentation. The Monitor also performed its own analysis of CRAL's liquidation value, which involved
analysis of the reports provided and details of its analysis were outlined in the Liquidation Analysis.

122 For the purpose of the Liquidation Analysis, the Monitor did not consider other airlines as comparable for evalu-
ation purposes, as the Monitor's valuation was performed on a distressed sale basis. The Monitor further assumed that
without CAIL's national and international network to feed traffic into and a source of standby financing, and considering
the inevitable negative publicity which a failure of CAIL would produce, CRAL would immediately stop operations as

well.

123 Mr. Peterson testified that CRAL was worth $260 million to Air Canada, based on Air Canada being a special
buyer who could integrate CRAL, on a going concern basis, into its network. The Liquidation Analysis assumed the win-
dup of cach of CRAL and CAIL, a completely different scenario.

124 There is no evidence that there was a potential purchaser for CRAL who would be prepared to acquire CRAL or
the operations of CRAL 98 for any significant sum or at all. CRAL has value to CAIL, and in turn, could provide value
to Air Canada, but this value is attributable to its ability to feed traffic to and take traffic from the national and interna-
tional service operated by CAIL. In my view, the Monitor was aware of these features and properly considered these
factors in assessing the value of CRAL on a liquidation of CAIL.

125 If CAIL were to ccase operations, the evidence is clear that CRAL would be obliged to do so as well immedi-
ately. The travelling public, shippers, trade suppliers, and others would make no distinction between CAIL and CRAL
and there would be no going concern for Air Canada to acquire.

International Routes

126 The Monitor ascribed no value to Canadian's international routes in the Liquidation Analysis. In discussions
with CAIL management and experts available in its aviation group, the Monitor was advised that international routes are
unassignable licenses and not property rights. They do not appear as assets in CAIL's financials. Mr. Carty and Mr.
Peterson explained that routes and slots are not treated as assets by airlines, but rather as rights in the control of the Gov-
ernment of Canada. In the event of bankruptcy/receivership of CAIL, CAIL's trustee/receiver could not sell them and ac-
cordingly they are of no value to CAIL.

127 Evidence was led that on June 23, 1999 Air Canada made an offer to purchase CAIL's international routes for
$400 million cash plus $125 million for aircraft spares and inventory, along with the assumption of certain debt and lease
obligations for the aircraft required for the international routes. CAIL evaluated the Air Canada offer and concluded that
the proposed purchase price was insufficient to permit it to continue carrying on business in the absence of its interna-
tional routes. Mr. Carty testified that something in the range of $2 billion would be required.
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128 CAIL was in desperate need of cash in mid December, 1999. CAIL agreed to sell its Toronto — Tokyo route for
325 million. The evidence, however, indicated that the price for the Toronto — Tokyo route was not derived from a valu-
ation, but rather was what CAIL asked for, based on its then-current cash flow requirements. Air Canada and CAIL ob-
tained Government approval for the transfer on December 21, 2000.

129 Resurgence complained that despite this evidence of offers for purchase and actual sales of international routes
and other evidence of sales of slots, the Monitor did not include Canadian’s international routes in the Liquidation Ana-
lysis and only attributed a total of $66 million for all intangibles of Canadian. There is some evidence that slots at some
foreign airports may be bought or sold in some fashion. However, there is insufficient evidence to attribute any value to
other slots which CAIL has at foreign airports. It would appear given the regulation of the airline industry, in particular,
the Aeronautics Act and the Canada Transportation Act, that international routes for a Canadian air carrier only have full
value to the extent of federal government support for the transfer or sale, and its preparedness to allow the then-current
license holder to sell rather than act unilaterally to change the designation. The federal government was prepared to allow
CAIL to sell its Toronto — Tokyo route to Air Canada in light of CAIL's severe financial difficulty and the certainty of
cessation of operations during the Christmas holiday season in the absence of such a sale.

130 Further, statements made by CAIL in mid-1999 as to the value of its international routes and operations in re-
sponse to an offer by Air Canada, reflected the amount CAIL needed to sustain liquidity without its international routes
and was not a representation of market value of what could realistically be obtained from an arms length purchaser. The
Monitor concluded on its investigation that CAIL's Narida and Heathrow slots had a realizable value of $66 million,
which it included in the Liquidation Analysis. I find that this conclusion is supportable and that the Monitor properly
concluded that there were no other rights which ought to have been assigned value.

Tax Pools

131 There are four tax pools identified by Resurgence and the Minority Shareholders that are material: capital losses
at the CAC level, undepreciated capital cost pools, operating losses incurred by Canadian and potential for [osses to be
reinstated upon repayment of fuel tax rebates by CAIL.

Capital Loss Pools

132 The capital loss pools at CAC will not be available to Air Canada since CAC is to be left out of the corporate re-
organization and will be severed from CAIL. Those capital losses can essentially only be used to absorb a portion of the
debt forgiveness liability associated with the restructuring. CAC, who has virtually all of its senior debt compromised in
the plan, receives compensation for this small advantage, which cost them nothing.

Undepreciated capital cost ("UCC"}

133 There is no benefit to Air Canada in the pools of UCC unless it were established that the UCC pools are in ex-
cess of the fair market value of the relevant assets, since Air Canada could create the same pools by simply buying the
assets on a liquidation at fair market value. Mr. Peterson understood this pool of UCC to be approximately $700 million.
There is no evidence that the UCC pool, however, could be considered to be a source of benefit. There is no evidence
that this amount is any greater than fair market value.

Operating Losses

134 The third tax pool complained of is the operating losses. The debt forgiven as a result of the Plan will erase any
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operating losses from prior years to the extent of such forgiven debt.

Fuel tax rebates

135 The fourth tax pool relates to the fuel tax rebates system taken advantage of by CAIL in past years. The evid-
ence is that on a consolidated basis the total potential amount of this pool is $297 million. According to Mr. Carty's testi-
mony, CAIL has not been taxable in his ten years as Chief Financial Officer. The losses which it has generated for tax
purposes have been sold on a 10 - 1 basis to the government in order to receive rebates of excise tax paid for fuel. The
losses can be restored retroactively if the rebates are repaid, but the losses can only be carried forward for a maximum of
seven years. The evidence of Mr. Peterson indicates that Air Canada has no plan to use those alleged losses and in order
for them to be useful to Air Canada, Air Canada would have to complete a legal merger with CAIL, which is not
provided for in the plan and is not contemplated by Air Canada until some uncertain future date. In my view, the Monit-
or's conclusion that there was no value to any tax pools in the Liquidation Analysis is sound.

136 Those opposed to the Plan have raised the spectre that there may be value unaccounted for in this liquidation
analysis or otherwise. Given the findings above, this is merely speculation and is unsupported by any concrete evidence.

c. Alternatives to the Plan

137 When presented with a plan, affected stakcholders must weigh their options in the light of commercial reality.
Those options are typically liquidation measured against the plan proposed. If not put forward, a hope for a different or
more favourable plan is not an option and no basis upon which to assess fairness. On a purposive approach to the CCAA,
what is fair and reasonable must be assessed against the effect of the Plan on the creditors and their various claims, in the
context of their response to the plan. Stakcholders are expected to decide their fate based on realistic, commercially vi-
able alternatives (generally seen as the prime motivating factor in any business decision) and not on speculative desires
or hope for the future. As Farley J. stated in 7. Eaton Co. (1999), 15 C.B.R. (4th) 311 (Ont. S.C.J. [Commercial List]) at
paragraph 6:

One has to be cognizant of the function of a balancing of their prejudices. Positions must be realistically assessed
and weighed, all in the light of what an alternative to a successful plan would be. Wishes are not a firm foundation
on which to build a plan; nor are ransom demands.

138 The evidence is overwhelming that all other options have been exhausted and have resulted in failure. The con-
cern of those opposed suggests that there is a better plan that Air Canada can put forward. I note that significant enhance-
ments were made to the plan during the process. In any case, this is the Plan that has been voted on. The evidence makes
it clear that there is not another plan forthcoming. As noted by Farley J. in 7. Eaton Co., supra, "no one presented an al-
ternative plan for the interested parties to vote on" (para. 8).

d. Oppression
Oppression and the CCAA

139 Resurgence and the Minority Shareholders originally claimed that the Plan proponents, CAC and CAIL and the
Plan supporters 853350 and Air Canada had oppressed, unfairly disregarded or unfairly prejudiced their interests, under
Section 234 of the ABCA. The Minority Shareholders (for reasons that will appear obvious) have abandoned that posi-
tion.

140 Section 234 gives the court wide discretion to remedy corporate conduct that is unfair. As remedial legislation,
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it attempts to balance the interests of sharcholders, creditors and management to ensure adequate investor protection and
maximum management flexibility. The Act requires the court to judge the conduct of the company and the majority in
the context of equity and fairness: First Edmonton Place Ltd. v. 315888 Alberta Lid. (1988), 40 B.L.R. 28 (Alta. Q.B.).
Equity and fairness are measured against or considered in the context of the rights, interests or reasonable expectations of
the complainants: Diligenti v. RWMD Operations Kelowna Ltd. (1976), 1 B.C.L.R. 36 (B.C. S.C.).

141 The starting point in any determination of oppression requires an understanding as to what the rights, interests,
and reasonable expectations are and what the damaging or detrimental effect is on them. MacDonald J. stated in First Ed-
monton Place, supra at 57.

In deciding what is unfair, the history and nature of the corporation, the essential nature of the relationship between
the corporation and the creditor, the type of rights affected in general commercial practice should all be material.
More concretely, the test of unfair prejudice or unfair disregard should encompass the following considerations: The
protection of the underlying expectation of a creditor in the arrangement with the corporation, the extent to which the
acts complained of were unforeseeable where the creditor could not reasonably have protected itself from such acts
and the detriment to the interests of the creditor.

142 While expectations vary considerably with the size, structure, and value of the corporation, all expectations must
be reasonably and objectively assessed: Pente Investment Management Ltd. v. Schneider Corp. (1998), 42 O.R. (3d) 177
(Ont. C.A).

143 Where a company is insolvent, only the creditors maintain a meaningful stake in its assets. Through the mechan-
ism of liquidation or insolvency legislation, the interests of shareholders are pushed to the bottom rung of the priority
ladder. The expectations of creditors and sharcholders must be viewed and measured against an altered financial and leg-
al landscape. Shareholders cannot reasonably expect to maintain a financial interest in an insolvent company where cred-
itors' claims are not being paid in full. It is through the lens of insolvency that the court must consider whether the acts of
the company are in fact oppressive, unfairly prejudicial or unfairly disregarded. CCAA proceedings have recognized that
sharcholders may not have "a true interest to be protected" because there is no reasonable prospect of economic value to
be realized by the shareholders given the existing financial misfortunes of the company: Royal Oak Mines Ltd., supra,
para. 4., Re Cadillac Fairview Inc. (March 7, 1995), Doc. B28/95 (Ont. Gen. Div. [Commercial List]), and 7. Eaton
Company, supra.

144 To avail itself of the protection of the CCAA, a company must be insolvent. The CCAA considers the hierarchy
of interests and assesses fairness and reasonableness in that context. The court's mandate not to sanction a plan in the ab-
sence of fairness necessitates the determination as to whether the complaints of dissenting creditors and shareholders are
legitimate, bearing in mind the company's financial state. The articulated purpose of the Act and the jurisprudence inter-
preting it, "widens the lens" to balance a broader range of interests that includes creditors and shareholders and beyond to
the company, the employees and the public, and tests the fairness of the plan with reference to its impact on all of the
constituents.

145 It is through the lens of insolvency legislation that the rights and interests of both sharcholders and creditors
must be considered. The reduction or elimination of rights of both groups is a function of the insolvency and not of op-
pressive conduct in the operation of the CCAA. The antithesis of oppression is fairness, the guiding test for judicial sanc-
tion. If a plan unfairly disregards or is unfairly prejudicial it will not be approved. However, the court retains the power
to compromise or prejudice rights to effect a broader purpose, the restructuring of an insolvent company, provided that
the plan does so in a fair manner.
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Oppression allegations by Resurgence

146 Resurgence alleges that it has been oppressed or had its rights disregarded because the Petitioners and Air
Canada disregarded the specific provisions of their trust indenture, that Air Canada and 853350 dealt with other creditors
outside of the CCAA, refusing to negotiate with Resurgence and that they are generally being treated inequitably under
the Plan.

147 The trust indenture under which the Unsecured Notes were issued required that upon a "change of control”,
101% of the principal owing thereunder, plus interest would be immediately due and payable. Resurgence alleges that
Air Canada, through 853350, caused CAC and CAIL to purposely fail to honour this term. Canadian acknowledges that
the trust indenture was breached. On February 1, 2000, Canadian announced a moratorium on payments to lessors and
lenders, including the Unsecured Noteholders. As a result of this moratorium, Canadian defaulted on the payments due
under its various credit facilities and aircraft leases.

148 The moratorium was not directed solely at the Unsecured Noteholders. It had the same impact on other credit-
ors, secured and unsecured. Canadian, as a result of the moratorium, breached other contractual relationships with vari-
ous creditors. The breach of contract is not sufficient to found a claim for oppression in this case. Given Canadian's in-
solvency, which Resurgence recognized, it cannot be said that there was a reasonable expectation that it would be paid in
full under the terms of the trust indenture, particularly when Canadian had ceased making payments to other creditors as

well.

149 It is asserted that because the Plan proponents engaged in a restructuring of Canadian's debt before the filing un-
der the CCAA, that its use of the Act for only a small group of creditors, which includes Resurgence is somehow op-

pressive.

150 At the outset, it cannot be overlooked that the CCAA does not require that a compromise be proposed to all
creditors of an insolvent company. The CCAA is a flexible, remedial statute which recognizes the unique circumstances
that lead to and away from insolvency.

151 Next, Air Canada made it clear beginning in the fall of 1999 that Canadian would have to complete a financial
restructuring so as to permit Air Canada to acquire CAIL on a financially sound basis and as a wholly owned subsidiary.
Following the implementation of the moratorium, absent which Canadian could not have continued to operate, Canadian
and Air Canada commenced efforts to restructure significant obligations by consent. They perceived that further damage
to public confidence that a CCAA filing could produce, required Canadian to secure a substantial measure of creditor
support in advance of any public filing for court protection. Before the Petitioners started the CCAA proceedings on
March 24, 2000, Air Canada, CAIL and lessors of 59 aircraft in its fleet had reached agreement in principle on the re-
structuring plan.

152 The purpose of the CCAA is to create an environment for negotiations and compromise. Often it is the stay of
proceedings that creates the necessary stability for that process to unfold. Negotiations with certain key creditors in ad-
vance of the CCAA filing, rather than being oppressive or conspiratorial, are to be encouraged as a matter of principle if
their impact is to provide a firm foundation for a restructuring. Certainly in this case, they were of critical importance,
staving off liquidation, preserving cash flow and allowing the Plan to proceed. Rather than being detrimental or prejudi-
cial to the interests of the other stakeholders, including Resurgence, it was beneficial to Canadian and all of its stakehold-
ers.

153 Resurgence complained that certain transfers of assets to Air Canada and its actions in consolidating the opera-
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tions of the two entities prior to the initiation of the CCAA proceedings were unfairly prejudicial to it.

154 The evidence demonstrates that the sales of the Toronto — Tokyo route, the Dash 8s and the simulators were at
the suggestion of Canadian, who was in desperate need of operating cash. Air Canada paid what Canadian asked, based
on its cash flow requirements. The evidence established that absent the injection of cash at that critical juncture, Cana-
dian would have ceased operations. It is for that reason that the Government of Canada willingly provided the approval
for the transfer on December 21, 2000.

155 Similarly, the renegotiation of CAIL's aircraft leases to reflect market rates supported by Air Canada covenant
or guarantee has been previously dealt with by this court and found to have been in the best interest of Canadian, not to
its detriment. The evidence establishes that the financial support and corporate integration that has been provided by Air
Canada was not only in Canadian's best interest, but its only option for survival. The suggestion that the renegotiations of
these leases, various sales and the operational realignment represents an assumption of a benefit by Air Canada to the
detriment of Canadian is not supported by the evidence.

156 I find the transactions predating the CCAA proceedings, were in fact Canadian's life blood in ensuring some de-
gree of liquidity and stability within which to conduct an orderly restructuring of its debt. There was no detriment to Ca-
nadian or to its creditors, including its unsecured creditors. That Air Canada and Canadian were so successful in negotiat-
ing agreements with their major creditors, including aircraft financiers, without resorting to a stay under the CCAA un-
derscores the serious distress Canadian was in and its lenders recognition of the viability of the proposed Plan.

157 Resurgence complained that other significant groups held negotiations with Canadian. The evidence indicates
that a meeting was held with Mr. Symington, Managing Director of Resurgence, in Toronto in March 2000. It was made
clear to Resurgence that the pool of unsecured creditors would be somewhere between $500 and $700 million and that
Resurgence would be included within that class. To the extent that the versions of this meeting differ, I prefer and accept
the evidence of Mr. Carty. Resurgence wished to play a significant role in the debt restructuring and indicated it was pre-
pared to utilize the litigation process to achieve a satisfactory result for itself. It is therefore understandable that no fur-
ther negotiations took place. Nevertheless, the original offer to affected unsecured creditors has been enhanced since the
filing of the plan on April 25, 2000. The enhancements to unsecured claims involved the removal of the cap on the unse-
cured pool and an increase from 12 to 14 cents on the dollar.

158 The findings of the Commissioner of Competition establishes beyond doubt that absent the financial support
provided by Air Canada, Canadian would have failed in December 1999. I am unable to find on the evidence that Resur-
gence has been oppressed. The complaint that Air Canada has plundered Canadian and robbed it of its assets is not sup-
ported but contradicted by the evidence. As described above, the alternative is liquidation and in that event the Unse-
cured Noteholders would receive between one and three cents on the dollar, The Monitor's conclusions in this regard are
supportable and I accept them.

e. Unfairness to Shareholders

159 The Minority Shareholders essentially complained that they were being unfairly stripped of their only asset in
CAC —- the shares of CAIL. They suggested they were being squeezed out by the new CAC majority shareholder
853350, without any compensation or any vote. When the reorganization is completed as contemplated by the Plan, their
shares will remain in CAC but CAC will be a bare shell.

160 They further submitted that Air Canada's cash infusion, the covenants and guarantees it has offered to aircraft
financiers, and the operational changes (including integration of schedules, "quick win" strategies, and code sharing)
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have all added significant value to CAIL to the benefit of its stakeholders, including the Minority Shareholders. They ar-
gued that they should be entitled to continue to participate into the future and that such an expectation is legitimate and
consistent with the statements and actions of Air Canada in regard to integration. By acting to realign the airlines before
a corporate reorganization, the Minority Shareholders asserted that Air Canada has created the expectation that it is pre-
pared to consolidate the airlines with the participation of a minority. The Minority Sharcholders take no position with re-
spect to the debt restructuring under the CCAA, but ask the court to sever the corporate reorganization provisions con-
tained in the Plan.

161 Finally, they asserted that CAIL has increased in value due to Air Canada's financial contributions and opeta-
tional changes and that accordingly, before authorizing the transfer of the CAIL shares to 853350, the current holders of
the CAIL Preferred Shares, the court must have evidence before it to justify a transfer of 100% of the equity of CAIL to
the Preferred Shares.

162 That CAC will have its shareholding in CAIL extinguished and emerge a bare shell is acknowledged. However,
the evidence makes it abundantly clear that those shares, CAC's "only asset", have no value. That the Minority Share-
holders are content to have the debt restructuring proceed suggests by implication that they do not dispute the insolvency
of both Petitioners, CAC and CAIL.

163 The Minority Shareholders base their expectation to remain as shareholders on the actions of Air Canada in ac-
quiring only 82% of the CAC shares before integrating certain of the airlines' operations. Mr. Baker (who purchased affer
the Plan was filed with the Court and almost six months after the take over bid by Air Canada) suggested that the con-
tents of the bid circular misrepresented Air Canada's future intentions to its shareholders. The two dollar price offered
and paid per share in the bid must be viewed somewhat skeptically and in the context in which the bid arose. It docs not
support the speculative view that some shareholders hold, that somehow, despite insolvency, their shares have some
value on a going concern basis. In any cvent, any claim for misrepresentation that Minority Shareholders might have
arising from the take over bid circular against Air Canada or 853350, if any, is unaffected by the Plan and may be pur-
sued after the stay is lifted.

164 In considering Resurgence's claim of oppression I have already found that the financial support of Air Canada
during this restructuring period has benefited Canadian and its stakeholders. Air Canada's financial support and the integ-
ration of the two airlines has been critical to keeping Canadian afloat. The evidence makes it abundantly clear that
without this support Canadian would have ceased operations. However it has not transformed CAIL or CAC into solvent

companies.

165 The Minority Shareholders raise concerns about assets that are ascribed limited or no value in the Monitor's re-
port as does Resurgence (although to support an opposite proposition). Considerable argument was directed to the future
operational savings and profitability forecasted for Air Canada, its subsidiaries and CAIL and its subsidiaries. Mr.
Peterson estimated it to be in the order of $650 to $800 million on an annual basis, commencing in 2001. The Minority
Sharcholders point to the tax pools of a restructured company that they submit will be of great value once CAIL becomes
profitable as anticipated. They point to a pension surplus that at the very least has value by virtue of the contribution hol-
idays that it affords. They also look to the value of the compromised claims of the restructuring itself which they submit
are in the order of $449 million. They submit these cumulative benefits add value, currently or at least realizable in the
future. In sharp contrast to the Resurgence position that these acts constitute oppressive behaviour, the Minority Share-
holders view them as enhancing the value of their shares. They go so far as to suggest that there may well be a current
going concern value of the CAC shares that has been conveniently ignored or unquantified and that the Petitioners must
put evidence before the court as to what that value is.
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166 These arguments overlook several important facts, the most significant being that CAC and CAIL are insolvent
and will remain insolvent until the debt restructuring is fully impiemented. These companies are not just technically or
temporarily insolvent, they are massively insolvent. Air Canada will have invested upward of $3 billion to complete the
restructuring, while the Minority Shareholders have contributed nothing. Further, it was a fundamental condition of Air
Canada's support of this Plan that it become the sole owner of CAIL. It has been suggested by some that Air Canada's
share purchase at two dollars per share in December 1999 was unfairly prejudicial to CAC and CAIL's creditors. Object-
ively, any expectation by Minority Sharcholders that they should be able to participate in a restructured CAIL is not reas-
onable.

167 The Minority Sharcholders asserted the plan is unfair because the effect of the reorganization is to extinguish
the common shares of CAIL held by CAC and to convert the voting and non-voting Preferred Shares of CAIL into com-
mon shares of CAIL. They submit there is no expert valuation or other evidence to justify the transfer of CAIL's equity to
the Preferred Shares. There is no equity in the CAIL shares to transfer. The year end financials show CAIL's shareholder
equity at a deficit of $790 million. The Preferred Shares have a liquidation preference of $347 million. There is no evid-
ence to suggest that Air Canada's interim support has rendered either of these companies solvent, it has simply permitted
operations to continue. In fact, the unaudited consolidated financial statements of CAC for the quarter ended March 31,
2000 show total shareholders equity went from a deficit of $790 million to a deficit of $1.214 million, an erosion of $424
million.

168 The Minority Shareholders' submission attempts to compare and contrast the rights and expectations of the
CAIL preferred shares as against the CAC common shares. This is not a meaningful exercise; the Petitioners are not sub-
mitting that the Preferred Shares have value and the evidence demonstrates unequivocally that they do not. The Preferred
Shares are merely being utilized as a corporate vehicle to allow CAIL to become a wholly owned subsidiary of Air
Canada. For example, the same result could have been achieved by issuing new shares rather than changing the designa-
tion of 853350's Preferred Shares in CAIL.

169 The Minority Sharcholders have asked the court to sever the reorganization from the debt restructuring, to per-
mit them to participate in whatever future benefit might be derived from the restructured CAIL. However, a fundamental
condition of this Plan and the expressed intention of Air Canada on numerous occasions is that CAIL become a wholly
owned subsidiary. To suggest the court ought to sever this reorganization from the debt restructuring fails to account for
the fact that it is not two plans but an integral part of a single plan. To accede to this request would create an injustice to
creditors whose claims are being seriously compromised, and doom the entire Plan to failure. Quite simply, the Plan's
funder will not support a severed plan.

170 Finally, the future profits to be derived by Air Canada are not a relevant consideration. While the object of any
plan under the CCAA is to create a viable emerging entity, the germane issue is what a prospective purchaser is prepared
to pay in the circumstances. Here, we have the one and only offer on the table, Canadian's last and only chance. The
evidence demonstrates this offer is preferable to those who have a remaining interest to a liquidation. Where secured
creditors have compromised their claims and unsecured creditors are accepting 14 cents on the dollar in a potential pool
of unsecured claims totalling possibly in excess of $1 billion, it is not unfair that shareholders receive nothing.

e. The Public Interest

171 In this case, the court cannot limit its assessment of fairness to how the Plan affects the direct participants. The
business of the Petitioners as a national and international airline employing over 16,000 people must be taken into ac-
count.
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172 In his often cited article, Reorganizations Under the Companies' Creditors Arrangement Act (1947), 25 Can. Bar
R.ev. 587 at 593 Stanley Edwards stated:

Another reason which is usually operative in favour of reorganization is the interest of the public in the continuation
of the enterprise, particularly if the company supplies commodities or services that are necessary or desirable to
large numbers of consumers, or if it employs large numbers of workers who would be thrown out of employment by
its liquidation. This public interest may be reflected in the decisions of the creditors and shareholders of the com-
pany and is undoubtedly a factor which a court would wish to consider in deciding whether to sanction an arrange-
ment under the C.C.A.A.

173 In Re Repap British Columbia Inc. (1998), I C.B.R. (4th) 49 (B.C. S.C.) the court noted that the fairness of the
plan must be measured against the overall economic and business environment and against the interests of the citizens of
British Columbia who are affected as "shareholders" of the company, and creditors, of suppliers, employees and compet-
itors of the company. The court approved the plan even though it was unable to conclude that it was necessarily fair and
reasonable. In Re Quintette Coal Lid., supra, Thackray J. acknowledged the significance of the coal mine to the British
Columbia economy, its importance to the people who lived and worked in the region and to the employees of the com-
pany and their families. Other cases in which the court considered the public interest in determining whether to sanction
a plan under the CCAA include Re Canadian Red Cross Society / Société Canadienne de la Croix-Rouge (1998), 5
C.B.R. (4th) 299 (Ont. Gen. Div. [Commercial List]) and Algoma Steel Corp. v. Royal Bank (April 16, 1992), Doc.
Toronto B62/91-A (Ont. Gen. Div.)

174 The economic and social impacts of a plan are important and legitimate considerations. Even in insolvency,
companies are more than just assets and liabilities. The fate of a company is inextricably tied to those who depend on it
in various ways. It is difficult to imagine a case where the economic and social impacts of a liquidation could be more
catastrophic. It would undoubtedly be felt by Canadian air travellers across the country. The effect would not be a mere
ripple, but more akin to a tidal wave from coast to coast that would result in chaos to the Canadian transportation system.

175 More than sixteen thousand unionized employees of CAIL and CRAL appeared through counsel. The unions and
their membership strongly support the Plan. The unions represented included the Airline Pilots Association International,
the International Association of Machinists and Aerospace Workers, Transportation District 104, Canadian Union of
Public Employees, and the Canadian Auto Workers Union. They represent pilots, ground workers and cabin personnel.
The unions submit that it is essential that the employee protections arising from the current restructuring of Canadian not
be jeopardized by a bankruptcy, recetvership or other liquidation. Liquidation would be devastating to the employees and
also to the local and national economies. The unions emphasize that the Plan safeguards the employment and job dignity
protection negotiated by the unions for their members. Further, the court was reminded that the unions and their members
have played a key role over the last fifteen years or more in working with Canadian and responsible governments to en-
sure that Canadian survived and jobs were maintained.

176 The Calgary and Edmonton Airport authorities, which are not for profit corporations, also supported the Plan.
CAIL's obligations to the airport authorities are not being compromised under the Plan. However, in a liquidation scen-
ario, the airport authorities submitted that a liquidation would have severe financial consequences to them and have po-
tential for severe disruption in the operation of the airports.

177 The representations of the Government of Canada are also compelling. Approximately one year ago, CAIL ap-
proached the Transport Department to inquire as to what solution could be found to salvage their ailing company. The
Government saw fit to issue an order in council, pursuant to section 47 of the Transportation Act, which allowed an op-
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portunity for CAIL to approach other entities to see if a permanent solution could be found. A standing committee in the
House of Commons reviewed a framework for the restructuring of the airline industry, recommendations were made and
undertakings were given by Air Canada. The Government was driven by a mandate to protect consumers and promote
competition. It submitted that the Plan is a major component of the industry restructuring. Bill C-26, which addresses the
restructuring of the industry, has passed through the House of Commons and is presently before the Senate. The Compet-
ition Bureau has accepted that Air Canada has the only offer on the table and has worked very closely with the parties to
ensure that the interests of consumers, employees, small carriers, and smaller communities will be protected.

178 In summary, in assessing whether a plan is fair and reasonable, courts have emphasized that perfection is not re-
quired: see for example Re Wandlyn Inns Ltd. (1992), 15 C.B.R. (3d) 316 (N.B. Q.B.), Quintette Coal, supra and Repap,
supra. Rather, various rights and remedies must be sacrificed to varying degrees to result in a reasonable, viable com-
promise for all concerned. The court is required to view the "big picture" of the plan and assess its impact as a whole. [
return to Algoma Steel v. Royal Bank, supra at 9 in which Farley J. endorsed this approach:

What might appear on the surface to be unfair to one party when viewed in relation to all other parties may be con-
sidered to be quite appropriate.

179 Fairness and reasonableness are not abstract notions, but must be measured against the available commercial al-
ternatives. The triggering of the statute, namely insolvency, recognizes a fundamental flaw within the company. In these
imperfect circumstances there can never be a perfect plan, but rather only one that is supportable. As stated in Re Sammi
Atlas Inc. (1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List]) at 173:

A plan under the CCAA is a compromise; it cannot be expected to be perfect. It should be approved if it is fair, reas-
onable and equitable. Equitable treatment is not necessarily equal treatment. Equal treatment may be contrary to
equitable treatment.

180 1 find that in all the circumstances, the Plan is fair and reasonable.

IV. Conclusion

181 The Plan has obtained the support of many affected creditors, including virtually all aircraft financiers, holders
of executory contracts, AMR, Loyalty Group and the Senior Secured Noteholders.

182 Use of these proceedings has avoided triggering more than $1.2 billion of incremental claims. These include
claims of passengers with pre-paid tickets, employees, landlords and other partics with ongoing executory contracts,
trade creditors and suppliers.

183 This Plan represents a solid chance for the continued existence of Canadian. It preserves CAIL as a business en-
tity. It maintains over 16,000 jobs. Suppliers and trade creditors are kept whole. It protects consumers and preserves the
integrity of our national transportation system while we move towards a new regulatory framework. The extensive efforts
by Canadian and Air Canada, the compromises made by stakeholders both within and without the proceedings and the
commitment of the Government of Canada inspire confidence in a positive result.

184 I agree with the opposing parties that the Plan is not perfect, but it is neither illegal nor oppressive. Beyond its
fair and reasonable balancing of interests, the Plan is a result of bona fide efforts by all concerned and indeed is the only
alternative to bankruptcy as ten years of struggle and creative attempts at restructuring by Canadian clearly demonstrate.
This Plan is one step toward a new era of airline profitability that hopefully will protect consumers by promoting afford-
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able and accessible air travel to all Canadians.

185 The Plan deserves the sanction of this court and it is hereby granted. The application pursuant to section 185 of
the ABCA is granted. The application for declarations sought by Resurgence are dismissed. The application of the
Minority Shareholders is dismissed.

Application granted, counter-applications dismissed.

FN* Leave to appeal refused 84 Alta. L.R. (3d) 52, 9 B.L.R. (3d) 86, [2000] 10 W.W.R. 314, 2000 ABCA 238, 20
C.B.R. (4th) 46 (Alta. C.A. [In Chambers]).

END OF DOCUMENT
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Debtors were group of related companies that successfully applied for protection under Companies' Creditors
Arrangement Act — Competitor agreed to acquire all of debtors’ television broadcasting interests — Acquisition
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price was to be used to satisfy claims of certain senior subordinated noteholders and certain other creditors —
All of television company's equity-based compensation plans would be terminated and existing sharcholders
would not receive any compensation — Remaining debtors would likely be liquidated, wound-up, dissolved,
placed into bankruptcy, or otherwise abandoned — Noteholders and other creditors whose claims were to be sat-
isfied voted overwhelmingly in favour of plan of compromise, arrangement, and reorganization — Debtors
brought application for order sanctioning plan and for related relief — Application granted — All statutory re-
quirements had been satisfied and no unauthorized steps had been taken — Plan was fair and reasonable — Un-
equal distribution amongst creditors was fair and reasonable in this case — Size of noteholder debt was substan-
tial and had been guaranteed by several debtors — Noteholders held blocking position in any restructuring and
they had been cooperative in exploring alternative outcomes — No other alternative transaction would have
provided greater recovery than recoveries contemplated in plan — Additionally, there had not been any oppres-
sion of creditor rights or unfairness to shareholders — Plan was in public interest since it would achieve going
concern outcome for television business and resolve various disputes.

Cases considered by Pepall J.:

Air Canada, Re (2004), 2004 CarswellOnt 469, 47 C.B.R. (4th) 169 (Ont. S.C.J. [Commercial List]) — re-
ferred to

A&M Cookie Co. Canada, Re (2009), 2009 CarswellOnt 3473 (Ont. S.C.J. [Commercial List]) — referred to
Armbro Enterprises Inc., Re (1993), 1993 CarswellOnt 241, 22 C.B.R. (3d) 80 (Ont. Bktcy.) — considered

ATB Financial v. Metcalfe & Mansfield Alternative Investments 11 Corp. (2008), 2008 ONCA 587, 2008
CarswellOnt 4811, (sub nom. Metcalfe & Mansfield Alternative Investments I Corp., Re) 240 O.A.C. 245, (
sub nom. Metcalfe & Mansfield Alternative Investments 11 Corp., Re) 296 D.L.R. (4th) 135, (sub nom. Met-
calfe & Mansfield Alternative Investments I Corp., Re) 92 O.R. (3d) 513, 45 C.B.R. (5th) 163, 47 B.L.R.
(4th) 123 (Ont. C.A.) — considered

Beatrice Foods Inc., Re (1996), 43 C.B.R. (4th) 10, 1996 CarswellOnt 5598 (Ont. Gen. Div. [Commercial
List]) — referred to

Cadillac Fairview Inc., Re (1995), 1995 CarswellOnt 3702 (Ont. Gen. Div. [Commercial List]) — referred
to

Calpine Canada Energy Ltd., Re (2007), 2007 CarswcllAlta 1050, 2007 ABQB 504, 35 C.B.R. (5th) I, 415
AR. 196,33 B.L.R. (4th) 68 (Alta. Q.B.) — referred to

Canadian Airlines Corp., Re (2000), [2000] 10 W.W.R. 269, 20 C.B.R. (4th) I, 84 Alta. L.R. (3d) 9, 9
B.L.R. (3d) 41, 2000 CarswellAlta 662, 2000 ABQB 442, 265 A.R. 201 (Alta. Q.B.) — considered

Canadian Airlines Corp., Re (2000), 2000 CarswellAlta 919, [2000] 10 W.W.R. 314, 20 C.B.R. (4th) 46, 84
Alta. L.R. (3d) 52, 9 B.L.R. (3d) 86, 2000 ABCA 238, 266 A.R. 131, 228 W.A.C. 131 (Alta. C.A. [In
Chambers]) — referred to

Canadian Airlines Corp., Re (2000), 88 Alta. L.R. (3d) 8, 2001 ABCA 9, 2000 CarswellAlta 1556, [2001] 4
W.W.R. 1,277 AR. 179, 242 W.A.C. 179 (Alta. C.A.) — referred to
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Canadian Airlines Corp., Re (2001), 2001 CarswellAlta 888, 2001 CarswellAlta 889, 275 N.R. 386 (note),
293 A.R. 351 (note), 257 W.A.C. 351 (note) (S.C.C.) — referred to

Laidlaw, Re (2003), 39 C.B.R. (4th) 239, 2003 CarswellOnt 787 (Ont. S.C.J.) — referred to
MEI Computer Technology Group Inc., Re (2005), 2005 CarswellQue 13408 (Que. S.C.) — referred to

Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) 1, (sub nom. Olympia & York
Developments Ltd., Re) 12 O.R. (3d) 500, 1993 CarswellOnt 182 (Ont. Gen. Div.) — referred to

Uniforét inc., Re (2003), 43 C.B.R. (4th) 254, 2003 CarswellQue 3404 (Que. S.C.) — considered
Statutes considered:
Canada Business Corporations Act, R.S.C. 1985, ¢. C-44
s. 173 — considered
s. 173(1)(e) — considered
s. 173(1)(h) — considered
s. 191 — considered
s. 191(1) "reorganization” (c) -— considered
s. 191(2) — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to
s. 2(1) "debtor company" — referred to
s. 6 — considered
s. 6(1) — considered
s. 6(2) — considered
s. 6(3) — considered
S. 6(5) — considered
s. 6(6) — considered
s. 6(8) — referred to
s. 36 — considered

APPLICATION by debtors for order sanctioning plan of compromise, arrangement, and reorganization and for
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related relief.
Pepall J.:

1 This is the culmination of the Companies' Creditors Arrangement Act{[FN1] restructuring of the CMI En-
tities. The proceeding started in court on October 6, 2009, experienced numerous peaks and valleys, and now
has resulted in a request for an order sanctioning a plan of compromise, arrangement and reorganization (the
"Plan™). It has been a short road in relative terms but not without its challenges and idiosyncrasies. To complic-
ate matters, this restructuring was hot on the heels of the amendments to the CCAA that were introduced on
September 18, 2009. Nonetheless, the CMI Entities have now successfully concluded a Plan for which they seek
a sanction order, They also request an order approving the Plan Emergence Agreement, and other related relief.
Lastly, they seek a post-filing claims procedure order.

2 The details of this restructuring have been outlined in numerous previous decisions rendered by me and I

do not propose to repeat all of them.
The Plan and its Implementation

3 The basis for the Plan is the amended Shaw transaction. It will see a wholly owned subsidiary of Shaw
Communications Inc. ("Shaw") acquire all of the interests in the free-to-air television stations and subscription-
based specialty television channels currently owned by Canwest Television Limited Partnership ("CTLP") and
its subsidiaries and all of the interests in the specialty television stations currently owned by CW Investments
and its subsidiaries, as well as certain other assets of the CMI Entities. Shaw will pay to CMI US $440 million
in cash to be used by CMI to satisfy the claims of the 8% Senior Subordinated Noteholders (the "Noteholders™)
against the CMI Entities. In the event that the implementation of the Plan occurs after September 30, 2010, an
additional cash amount of US $2.9 million per month will be paid to CMI by Shaw and allocated by CMI to the
Noteholders. An additional $38 million will be paid by Shaw to the Monitor at the direction of CMI to be used
to satisfy the claims of the Affected Creditors (as that term is defined in the Plan) other than the Noteholders,
subject to a pro rata increase in that cash amount for certain restructuring period claims in certain circumstances.

4 In accordance with the Meeting Order, the Plan separates Affected Creditors into two classes for voting
purposes:

(a) the Noteholders; and

(b) the Ordinary Creditors. Convenience Class Creditors are deemed to be in, and to vote as, members
of the Ordinary Creditors' Class.

5 The Plan divides the Ordinary Creditors' pool into two sub-pools, namely the Ordinary CTLP Creditors’
Sub-pool and the Ordinary CMI Creditors' Sub-pool. The former comprises two-thirds of the value and is for
claims against the CTLP Plan Entities and the latter reflects one-third of the value and is used to satisfy claims
against Plan Entities other than the CTLP Plan Entities. In its 16t Report, the Monitor performed an analysis of
the relative value of the assets of the CMI Plan Entities and the CTLP Plan Entities and the possible recoveries
on a going concern liquidation and based on that analysis, concluded that it was fair and reasonable that Af-
fected Creditors of the CTLP Plan Entities share pro rata in two-thirds of the Ordinary Creditors' pool and Af-
fected Creditors of the Plan Entities other than the CTLP Plan Entities share pro rata in one-third of the Ordinary
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Creditors' pool,
6 It is contemplated that the Plan will be implemented by no later than September 30, 2010.

7 The Existing Shareholders will not be entitled to any distributions under the Plan or other compensation
from the CMI Entities on account of their equity interests in Canwest Global. All equity compensation plans of
Canwest Global will be extinguished and any outstanding options, restricted share units and other equity-based
awards outstanding thereunder will be terminated and cancelled and the participants therein shall not be entitled
to any distributions under the Plan.

8 On a distribution date to be determined by the Monitor following the Plan implementation date, all Af-
fected Creditors with proven distribution claims against the Plan Entities will receive distributions from cash re-
ceived by CMI (or the Monitor at CMI's direction) from Shaw, the Plan Sponsor, in accordance with the Plan.
The directors and officers of the remaining CMI Entities and other subsidiaries of Canwest Global will resign on
or about the Plan implementation date.

9 Following the implementation of the Plan, CTLP and CW Investments will be indirect, wholly-owned
subsidiaries of Shaw, and the multiple voting shares, subordinate voting shares and non-voting shares of Canw-
est Global will be delisted from the TSX Venture Exchange. It is anticipated that the remaining CMI Entities
and certain other subsidiaries of Canwest Global will be liquidated, wound-up, dissolved, placed into bankruptcy
or otherwise abandoned.

10 In furtherance of the Minutes of Settlement that were entered into with the Existing Sharcholders, the
articles of Canwest Global will be amended under section 191 of the CBCA to facilitate the settlement. In partic-
ular, Canwest Global will reorganize the authorized capital of Canwest Global into (a) an unlimited number of
new multiple voting shares, new subordinated voting shares and new non-voting shares; and (b) an unlimited
number of new non-voting preferred shares. The terms of the new non-voting preferred shares will provide for
the mandatory transfer of the new preferred shares held by the Existing Sharcholders to a designated entity affil-
iated with Shaw for an aggregate amount of $11 million to be paid upon delivery by Canwest Global of the
transfer notice to the transfer agent. Following delivery of the transfer notice, the Shaw designated entity will
donate and surrender the new preferred shares acquired by it to Canwest Global for cancellation.

11 Canwest Global, CMI, CTLP, New Canwest, Shaw, 7316712 and the Monitor entered into the Plan
Emergence Agreement dated June 25, 2010 detailing certain steps that will be taken before, upon and after the
implementation of the plan. These steps primarily relate to the funding of various costs that are payable by the
CMI Entities on emergence from the CCAA proceeding. This includes payments that will be made or may be
made by the Monitor to satisfy post-filing amounts owing by the CMI Entities. The schedule of costs has not yet
been finalized.

Creditor Meetings

12 Creditor meetings were held on July 19, 2010 in Toronto, Ontario. Support for the Plan was overwhelm-
ing. 100% in number representing 100% in value of the beneficial owners of the 8% senior subordinated notes
who provided instructions for voting at the Noteholder meeting approved the resolution. Beneficial Noteholders
holding approximately 95% of the principal amount of the outstanding notes validly voted at the Noteholder
meeting.
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13 The Ordinary Creditors with proven voting claims who submitted voting instructions in person or by
proxy represented approximately 83% of their number and 92% of the value of such claims. In excess of 99% in
number representing in excess of 99% in value of the Ordinary Creditors holding proven voting claims that were
present in person or by proxy at the meeting voted or were deemed to vote in favour of the resolution.

Sanction Test

14 Section 6(1) of the CCAA provides that the court has discretion to sanction a plan of compromise or ar-
rangement if it has achieved the requisite double majority vote. The criteria that a debtor company must satisfy

in seeking the court's approval are:
(a) there must be strict compliance with all statutory requirements;

(b) all material filed and procedures carried out must be examined to determine if anything has been
done or purported to be done which is not authorized by the CCAA; and

(c) the Plan must be fair and rcasonable.

See Canadian Airlines Corp., Re[FN2]

(a) Statuiory Requirements

15 I am satisfied that all statutory requirements have been met. I already determined that the Applicants
qualified as debtor companies under section 2 of the CCAA and that they had total claims against them exceed-
ing $5 million. The notice of meeting was sent in accordance with the Meeting Order. Similarly, the classifica-
tion of Affected Creditors for voting purposes was addressed in the Meeting Order which was unopposed and
not appealed. The meetings were both properly constituted and voting in each was properly carried out. Clearly
the Plan was approved by the requisite majorities.

16 Section 6(3), 6(5) and 6(6) of the CCAA provide that the court may not sanction a plan unless the plan
contains certain specified provisions concerning crown claims, employee claims and pension claims. Section 4.6
of Plan provides that the claims listed in paragraph (1) of the definition of "Unaffected Claims" shall be paid in
full from a fund known as the Plan Implementation Fund within six months of the sanction order. The Fund con-
sists of cash, certain other assets and further contributions from Shaw. Paragraph (1) of the definition of "Unaf-
fected Claims" includes any Claims in respect of any payments referred to in section 6(3), 6(5) and 6(6) of the
CCAA. T am satisfied that these provisions of section 6 of the CCAA have been satisfied.

(b) Unauthorized Steps

17 In considering whether any unauthorized steps have been taken by a debtor company, it has been held
that in making such a determination, the court should rely on the parties and their stakeholders and the reports of
the Monitor: Canadian Airlines Corp., Re[FN3].

18 The CMI Entities have regularly filed affidavits addressing key developments in this restructuring. In ad-
dition, the Monitor has provided regular reports (17 at last count) and has opined that the CMI Entities have ac-
ted and continue to act in good faith and with due diligence and have not breached any requirements under the
CCAA or any order of this court. If it was not obvious from the hearing on June 23, 2010, it should be stressed
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that there is no payment of any equity claim pursuant to section 6(8) of the CCAA. As noted by the Monitor in
its 16" Report, settlement with the Existing Shareholders did not and does not in any way impact the anticipated
recovery to the Affected Creditors of the CMI Entities. Indeed I referenced the inapplicability of section 6(8) of
the CCAA in my Reasons of June 23, 2010. The second criterion relating to unauthorized steps has been met.

(¢) Fair and Reasonable

19 The third criterion to consider is the requirement to demonstrate that a plan is fair and reasonable. As Pa-
perny J. (as she then was) stated in Canadian Airlines Corp., Re:

The court's role on a sanction hearing is to consider whether the plan fairly balances the interests of all
stakeholders. Faced with an insolvent organization, its role is to look forward and ask: does this plan repres-
ent a fair and reasonable compromise that will permit a viable commercial entity to emerge? It is also an ex-
ercise in assessing current reality by comparing available commercial alternatives to what is offered in the
proposed plan.[FN4]

20 My discretion should be informed by the objectives of the CCAA, namely to facilitate the reorganization
of a debtor company for the benefit of the company, its creditors, sharcholders, employees and in many in-
stances, a much broader constituency of affected persons.

21 In assessing whether a proposed plan is fair and reasonable, considerations include the following:

(a) whether the claims were properly classified and whether the requisite majority of creditors approved
the plan;

(b) what creditors would have received on bankruptcy or liquidation as compared to the plan;
(c) alternatives available to the plan and bankruptcy;

(d) oppression of the rights of creditors;

(e) unfairness to shareholders; and

(f) the public interest.

22 I have already addressed the issue of classification and the vote. Obviously there is an unequal distribu-
tion amongst the creditors of the CMI Entities. Distribution to the Noteholders is expected to result in recovery
of principal, pre-filing interest and a portion of post-filing accrued and default interest. The range of recoveries
for Ordinary Creditors is much less. The recovery of the Noteholders is substantially more attractive than that of
Ordinary Creditors. This is not unheard of. In Armbro Enterprises Inc., Re[FNS] Blair J. (as he then was) ap-
proved a plan which included an uneven allocation in favour of a single major creditor, the Royal Bank, over the
objection of other creditors. Blair J. wrote:

"T am not persuaded that there is a sufficient tilt in the atlocation of these new common shares in favour of
RBC to justify the court in interfering with the business decision made by the creditor class in approving the
proposed Plan, as they have done. RBC's cooperation is a sine qua non for the Plan, or any Plan, to work
and it is the only creditor continuing to advance funds to the applicants to finance the proposed re-
organization."[FNG]
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23 Similarly, in Uniforét inc., Re[FNT] a plan provided for payment in full to an unsecured creditor. This
treatment was much more generous than that received by other creditors. There, the Québec Superior Court
sanctioned the plan and noted that a plan can be more generous to some creditors and still fair to all creditors.
The creditor in question had stepped into the breach on several occasions to keep the company afloat in the four
years preceding the filing of the plan and the court was of the view that the conduct merited special treatment.
See also Romaine I.'s orders dated October 26, 2009 in SemCanada Crude Company et al.

24 [ am prepared to accept that the recovery for the Noteholders is fair and reasonable in the circumstances.
The size of the Noteholder debt was substantial. CMI's obligations under the notes were guaranteed by several
of the CMI Entities. No issue has been taken with the guarantees. As stated before and as observed by the Mon-
itor, the Noteholders held a blocking position in any restructuring. Furthermore, the liquidity and continued sup-
port provided by the Ad Hoc Committee both prior to and during these proceedings gave the CMI Entities the
opportunity to pursue a going concern restructuring of their businesses. A description of the role of the Note-
holders is found in Mr. Strike's affidavit sworn July 20, 2010, filed on this motion.

25 Turning to alternatives, the CMI Entities have been exploring strategic alternatives since February, 2009.
Between November, 2009 and February, 2010, RBC Capital Markets conducted the equity investment solicita-
tion process of which I have already commented. While there is always a theoretical possibility that a more ad-
vantageous plan could be developed than the Plan proposed, the Monitor has concluded that there is no reason to
believe that restarting the equity investment solicitation process or marketing 100% of the CMI Entities assets
would result in a better or equally desirable outcome. Furthermore, restarting the process could lead to opera-
tional difficulties including issues relating to the CMI Entities’ large studio suppliers and advertisers. The Monit-
or has also confirmed that it is unlikely that the recovery for a going concern liquidation sale of the assets of the
CMI Entities would result in greater recovery to the creditors of the CMI Entities. I am not satisfied that there is
any other alternative transaction that would provide greater recovety than the recoveries contemplated in the
Plan. Additionally, I am not persuaded that there is any oppression of creditor rights or unfairness to sharehold-

€rs8.

26 The last consideration I wish to address is the public interest. If the Plan is implemented, the CMI Entit-
ies will have achieved a going concern outcome for the business of the CTLP Plan Entities that fully and finally
deals with the Goldman Sachs Parties, the Shareholders Agreement and the defaulted 8% senior subordinated
notes. It will ensure the continuation of employment for substantially all of the employees of the Plan Entities
and will provide stability for the CMI Entities, pensioners, suppliers, customers and other stakeholders. In addi-
tion, the Plan will maintain for the general public broad access to and choice of news, public and other informa-
tion and entertainment programming. Broadcasting of news, public and entertainment programming is an im-
portant public service, and the bankruptcy and liquidation of the CMI Entities would have a negative impact on
the Canadian public.

27 I should also mention section 36 of the CCAA which was added by the recent amendments to the Act
which came into force on September 18, 2009. This section provides that a debtor company may not sell or oth-
erwise dispose of assets outside the ordinary course of business unless authorized to do so by a court. The sec-
tion goes on to address factors a court is to consider. In my view, section 36 does not apply to transfers contem-
plated by a Plan. These transfers are merely steps that are required to implement the Plan and to facilitate the re-
structuring of the Plan Entities' businesses. Furthermore, as the CMI Entities are seeking approval of the Plan it-
self, there is no risk of any abuse. There is a further safeguard in that the Plan including the asset transfers con-
templated therein has been voted on and approved by Affected Creditors.
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28 The Plan does include broad releases including some third party releases. In A78 Financial v. Metcalfe
& Mansfield Alternative Investments 11 Corp.[FN8], the Ontario Court of Appeal held that the CCAA court has
jurisdiction to approve a plan of compromise or arrangement that includes third party releases. The Mercalfe
case was extraordinary and exceptional in nature. It responded to dire circumstances and had a plan that in-
cluded releases that were fundamental to the restructuring. The Court held that the releases in question had to be
justified as part of the compromise or arrangement between the debtor and its creditors. There must be a reason-
able connection between the third party claim being compromised in the plan and the restructuring achieved by
the plan to warrant inclusion of the third party release in the plan.

29 In the Metcalfe decision, Blair J.A. discussed in detail the issue of releases of third parties. I do not pro-
pose to revisit this issue, save and except to stress that in my view, third party releases should be the exception
and should not be requested or granted as a matter of course.

30 In this case, the releases are broad and extend to include the Noteholders, the Ad Hoc Committee and
others. Fraud, wilful misconduct and gross negligence are excluded. T have already addressed, on numerous oc-
casions, the role of the Noteholders and the Ad Hoc Committee. T am satisfied that the CMI Entities would not
have been able to restructure without materially addressing the notes and developing a plan satisfactory to the
Ad Hoc Committee and the Noteholders. The release of claims is rationally connected to the overall purpose of
the Plan and full disclosure of the releases was made in the Plan, the information circular, the motion material
served in connection with the Meeting Order and on this motion. No one has appeared to oppose the sanction of
the Plan that contains these releases and they are considered by the Monitor to be fair and reasonable. Under the
circumstances, I am prepared to sanction the Plan containing these releascs.

31 Lastly, the Monitor is of the view that the Plan is advantageous to Affected Creditors, is fair and reason-
able and recommends its sanction. The board, the senior management of the CMI Entities, the Ad Hoc Commit-
tee, and the CMI CRA all support sanction of the Plan as do all those appearing today.

32 In my view, the Plan is fair and reasonable and I am granting the sanction order requested. [FN9}

33 The Applicants also seek approval of the Plan Emergence Agreement. The Plan Emergence Agreement
outlines steps that will be taken prior to, upon, or following implementation of the Plan and is a necessary corol-
lary of the Plan. It does not confiscate the rights of any creditors and is necessarily incidental to the Plan. T have
the jurisdiction to approve such an agreement: Air Canada, Re[FN10] and Calpine Canoda Energy Lid., Re
[FN11]1 am satisfied that the agreement is fair and reasonable and should be approved.

34 It is proposed that on the Plan implementation date the articles of Canwest Global will be amended to fa-
cilitate the settlement reached with the Existing Shareholders. Section 191 of the CBCA permits the court to or-
der necessary amendments to the articles of a corporation without sharcholder approval or a dissent right. In par-
ticular, section 191(1)(c) provides that reorganization means a court order made under any other Act of Parlia-
ment that affects the rights among the corporation, its sharecholders and creditors. The CCAA is such an Act: Be-
atrice Foods Inc., Re[EN12] and Laidlaw, Re[FN13]. Pursuant to section 191(2), if a corporation is subject to a
subsection (1) order, its articles may be amended to effect any change that might lawfully be made by an amend-
ment under section 173, Section 173(1)(¢e) and (h) of the CBCA provides that:

(1) Subject to sections 176 and 177, the articles of a corporation may by special resolution be amended
to
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(e) create new classes of shares;

(h) change the shares of any class or series, whether issued or unissued, into a different number
of shares of the same class or series or into the same or a different number of shares of other
classes or series.

35 Section 6(2) of the CCAA provides that if a court sanctions a compromise or arrangement, it may order
that the debtor's constating instrument be amended in accordance with the compromise or arrangement to reflect
any change that may lawfully be made under federal or provincial law.

36 In exercising its discretion to approve a reorganization under section 191 of the CBCA, the court must be
satisfied that: (a) there has been compliance with all statutory requirements; (b) the debtor company is acting in
good faith; and (c) the capital restructuring is fair and reasonable: A&M Cookie Co. Canada, Re[FN14] and MEI
Computer Technology Group Inc., Re[FN15]

37 I am satisfied that the statutory requirements have been met as the contemplated reorganization falls
within the conditions provided for in sections 191 and 173 of the CBCA. I am also satisficd that Canwest Global
and the other CMI Entities were acting in good faith in attempting to resolve the Existing Shareholder dispute.
Furthermore, the reorganization is a necessary step in the implementation of the Plan in that it facilitates agree-
ment reached on June 23, 2010 with the Existing Shareholders. In my view, the reorganization is fair and reas-
onable and was a vital step in addressing a significant impediment to a satisfactory resolution of outstanding is-

SUcs.

38 A post-filing claims procedure order is also sought. The procedure is designed to solicit, identify and
quantify post-filing claims. The Monitor who participated in the negotiation of the proposed order is satisfied
that its terms are fair and reasonable as am I.

39 In closing, I would like to say that generally speaking, the quality of oral argument and the materials
filed in this CCAA proceeding has been very high throughout. I would like to express my appreciation to all
counsel and the Monitor in that regard. The sanction order and the post-filing claims procedure order are gran-
ted.

Application granted.
FNI R.S.C. 1985, ¢. C-36 as amended.

FN2 2000 ABQB 442 (Alta. Q.B.) at para. 60, leave to appeal denied 2000 ABCA 238 (Alta. C.A. [In Cham-
bers]), aff'd 2001 ABCA 9 (Alta. C.A.), leave to appeal to S.C.C. refused July 12, 2001 [2001 CarsweliAlta 888
(8.C.C)H].

FN3 Ibid,at para. 64 citing Olympia & York Developments Ltd. v. Royal Trust Co., [1993] O.]. No. 545 (Ont.
Gen. Div.) and Cadillac Fairview Inc., Re, [1995] O.J. No. 274 (Ont. Gen. Div. [Commercial List]).

FN4 Ibid, at para. 3.

FN5 (1993), 22 C.B.R. (3d) 80 (Ont. Bktey.).
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FNG 1bid, at para. 6.
FN7 (2003), 43 C.B.R. (4th) 254 (Que. S.C.).
FN8 (2008), 92 O.R. (3d) 513 (Ont. C.A)).

FNO The Sanction Order is extraordinarily long and in large measure repeats the Plan provisions. In future,
counsel should attempt to simplify and shorten these sorts of orders.

EFN10 (2004), 47 C.B.R. (4th) 169 (Ont. S.C.J. [Commercial List]).
FN11 (2007), 35 C.B.R. (5th) 1 (Alta. Q.B.).

FNI12 (1996), 43 C.B.R. (4th) 10 (Ont. Gen. Div. [Commercial List]).
FN13 (2003), 39 C.B.R. (4th) 239 (Ont. S.C.1.).

EN14 [2009] O.J. No. 2427 (Ont. S.C.J. [Commercial List]) at para. 8/
FN15[2005] Q.J. No. 22993 (Que. S.C.) at para. 9.

END OF DOCUMENT
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Jim Grout, Hugh Craig, for Ontario Securities Commission

Scott Bomhof, for Credit Suisse, TD and the Underwriter Defendants in the Canadian Class Action
Subject: Insolvency; Civil Practice and Procedure; Corporate and Commercial

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Miscellaneous

Application for initial order and sale process order under Companies' Creditors Arrangement Act (Can.) — Ap-
plicant was publicly-listed major integrated forest plantation operator and forest production company with assets
predominantly in PRC — Published report stated that applicant was near total fraud and Ponzi scheme — Invest-
igations launched by securities commissions in both Ontario and Hong Kong —— Applicant had not been able to
release 2011 Q3 results — Applicant cautioned that its historic financial statements and related audit reports
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should not be relied upon ~— Application granted — Administration Charge and Director's Charge in requested
amount appropriate and necessary — Continued participation of directors desirable.
Cases considered by Morawetz J.:

ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 45 B.L.R. (4th) 201, 2008
CarswellOnt 2652, 42 C.B.R. (5th) 90 (Ont. S.C.J. [Commercial List]) — referred to

Nortel Networks Corp., Re (2009), 2009 CarswellOnt 4467, 55 C.B.R. (5th) 229 (Ont. S.C.J. [Commercial
List]) — referred to

Stelco Inc., Re (2004), 48 C.B.R. (4th) 299, 2004 CarswellOnt 1211 (Ont. S.C.J. [Commercial List]) — re-
ferred to

Stelco Inc., Re (2004), 2004 CarswellOnt 2936 (Ont. C.A.) — referred to

Stelco Inc., Re (2004), 338 N.R. 196 (note), 2004 CarswellOnt 5200, 2004 CarswellOnt 5201 (S.C.C.) — re-
ferred to

Statutes considered:

Bankruptcy Code, 11 U.S.C. 1982
Chapter 15 — referred to

Business Corporations Act, R.S.0. 1990, c. B.16
Generally — referred to

Canada Business Corporations Act, R.S.C. 1985, c. C-44
Generally — referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36
Generally — referred to
s. 2(1) "debtor company" — referred to
s. 11.51 [en. 2005, c. 47, s. 128] — considered

s. 11.52 [en. 2005, c. 47, s. 128] — considered

Morawetz J.:
Overview

1 The Applicant, Sino-Forest Corporation ("SFC"), moves for an Initial Order and Sale Process Order under
the Companies' Creditors Arrangement Act ("CCAA").
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2 The factual basis for the application is set out in the affidavit of Mr. W. Judson Martin, sworn March 30,
2012. Additional detail has been provided in a pre-filing report provided by the proposed monitor, FTI Consult-
ing Canada Inc. ("FTI").

3 Counsel to SFC advise that, after extensive arm's-length negotiations, SFC has entered into a Support
Agreement with a substantial number of its Noteholders, which requires SFC to pursue a CCAA plan as well as
a Sale Process.

4 Counsel to SFC advises that the restructuring transactions contemplated by this proceeding are intended
to:

(a) separate Sino-Forest's business operations from the problems facing SFC outside the People's Republic
of China ("PRC") by transferring the intermediate holding companies that own the "business" and SFC's
inter-company claims against its subsidiaries to a newly formed company owned primarily by the Notehold-
ers in compromise of their claims;

(b) effect a Sale Process to determine whether anyone will purchase SFC's business operations for an
amount of consideration acceptable to SFC and its Noteholders, with potential excess being made available
to Junior Constituents;

(c) create a structure that will enable litigation claims to be pursued for the benefit of SFC's stakeholders;
and

(d) allow Junior Constituents some "upside" in the form of a profit participation if Sino-Forest's business
operations acquired by the Noteholders are monetized at a profit within seven years from Plan implementa-
tion.

5 The relief sought by SFC in this application includes:

(i) a stay of proceedings against SFC, its current or former directors or officers, any of SFC's property, and
in respect of certain of SFC's subsidiaries with respect to the note indentures issued by SFC;

(ii) the granting of a Directors' Charge and Administration Charge on certain of SFC's property;
(iii) the approval of the engagement letter of SFC's financial advisor, Houlihan Lokey;

(iv) the relieving of SFC of any obligation to call and hold an annual meeting of shareholders until further
order of this court; and

(v) the approval of sales process procedures.
Facts

6 SFC was formed under the Business Corporations Act (Ontario), R.S.0. 1990, c. B-16, and in 2002 filed
articles of continuance under the Canada Business Corporations Act, R.S.C. 1985 ¢. C-44 ("CBCA").

7 Since 1995, SFC has been a publicly-listed company on the TSX. SFC's registered office is in Mis-
sissauga, Ontario, and its principal executive office is in Hong Kong.
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8 A total of 137 entities make up the Sino-Forest Companies: 67 PRC incorporated entities (with 12 branch
companies), 58 BVI incorporated entities, 7 Hong Kong incorporated entities, 2 Canadian entities and 3 entities
incorporated in other jurisdictions.

9 SFC currently has three employees. Collectively, the Sino-Forest Companies employ a total of approxim-
ately 3,553 employees, with approximately 3,460 located in the PRC and approximately 90 located in Hong
Kong.

10 Sino-Forest is a publicly-listed major integrated forest plantation operator and forest productions com-
pany, with assets predominantly in the PRC. Its principal businesses include the sale of standing timber and
wood logs, the ownership and management of forest plantation trees, and the complementary manufacturing of
downstream engineered-wood products.

11 Substantially all of Sino-Forest's sales are generated in the PRC.

12 On June 2, 2011, Muddy Waters LLC published a report (the "MW Report") which, according to submis-
sions made by SFC, alleged, among other things, that SFC is a "near total fraud" and a "ponzi scheme".

13 On the same day that the MW Report was released, the board of directors of SFC appointed an independ-
ent committee to investigate the allegations set out in the MW Report.

14 In addition, investigations have been launched by the Ontario Securities Commission ("OSC™), the Hong
Kong Securities and Futures Commissions ("HKSFC") and the Royal Canadian Mounted Police ("RCMP").

15 On August 26, 2011, the OSC issued a cease trade order with respect to the securities of SFC and with
respect to certain senior management personnel. With the consent of SFC, the cease trade order was extended by
subsequent orders of the OSC.

16 SFC and certain of its officers, directors and employees, along with SFC's current and former auditors,
technical consultants and various underwriters involved in prior equity and debt offerings, have been named as
defendants in cight class action lawsuits in Canada. Additionally, a class action was commenced against SFC
and other defendants in the State of New York.

17 The affidavit of Mr. Martin also points out that circumstances are such that SFC has not been able to re-
lease Q3 2011 results and these circumstances could also impact SFC's historical financial statements and its
ability to obtain an audit for its 2011 fiscal year. On January 10, 2012, SFC cautioned that its historic financial
statements and related audit reports should not be relied upon.

18 SFC has issued four series of notes (two senior notes and two convertible notes), with a combined prin-
cipal amount of approximately $1.8 billion, which remain outstanding and mature at various times between 2013
and 2017. The notes are supported by various guarantees from subsidiaries of SFC, and some are also supported
by share pledges from certain of SFC's subsidiaries.

19 Mr. Martin has acknowledged that SEC's failure to file the Q3 results constitutes a default under the note
indentures.
20 On January 12, 2012, SFC announced that holders of a majority in principal amount of SFC's senior

notes due 2014 and its senior notes due 2017 agreed to waive the default arising from SFC's failure to release the
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Q3 results on a timely basis.

21 The waiver agreements expire on the earlier of April 30, 2012 and any earlier termination of the waiver
agreements in accordance with their terms. In addition, should SFC fail to file its audited financial statements
for its fiscal year ended December 31, 2011 by March 30, 2012, the indenture trustees would be in a position to
accelerate and enforce the approximately $1.8 billion in notes.

22 The audited financial statements for the fiscal year that ended on December 31, 2011 have not yet been
filed.

23 Mr. Martin also deposes that, although the allegations in the MW Report have not been substantiated, the
allegations have had a catastrophic negative impact on Sino-Forest's business activities and there has been a ma-
terial decline in the market value of SFC's common shares and notes. Further, credit ratings were lowered and
ultimately withdrawn.

24 Mr. Martin contends that the various investigations and class action lawsuits have required, and will con-
tinue to require, that significant resources be expended by directors, officers and employees of Sino-Forest. This
has also affected Sino-Forest's ability to conduct its operations in the normal course of business and the business
has effectively been frozen and ground to a halt. In addition, SFC has been unable to secure or renew certain ex-
isting onshore banking facilities and has been unable to obtain offshore letters of credit to facilitate its trading
business. Further, relationships with the PRC government, local government, and suppliers have become
strained, making it increasingly difficult to conduct any business operations.

25 As noted above, following arm's-length negotiations between SFC and the Ad Hoc Noteholders, the
parties entered into a Support Agreement which provides that SFC will pursue a CCAA plan on the terms set out
in the Support Agreement in order to implement the agreed upon restructuring transaction.

Application of the CCAA
26 SFC is a corporation continued under the CBCA and is a "company" as defined in the CCAA.

27 SFC also takes the position that it is a "debtor company" within the meaning of the CCAA. A "debtor
company" includes a company that is insolvent.

28 The issued and outstanding convertible and senior notes of SFC total approximately $1.8 billion. The
waiver agreements with respect to SFC's defaults under the senior notes expire on April 30, 2012. Mr. Martin
contends that, but for the Support Agreement, which requires SFC to pursue a CCAA plan, the indenture trustees
under the notes would be entitled to accelerate and enforce the rights of the Noteholders as soon as April 30,
2012. As such, SFC contends that it is insolvent as it is "rcasonably expected to run out of liquidity within a
reasonable proximity of time"” and would be unable to meet its obligations as they come due or continue as a go-
ing concern. See Stelco Inc., Re, [2004] O.J. No. 1257 (Ont. S.C.J. [Commercial List]) at para. 26; leave to ap-
peal to C.A. refused [2004] O.J. No. 1903 (Ont. C.A.); leave to appeal to S.C.C. refused [2004] S.C.C.A. No.
336 (S.C.C.); and ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp., [2008] O.1. No.
1818 (Ont. S.C.J. [Commercial List]) at paras. 12 and 32.

29 For the purposes of this application, I accept that SFC is a "debtor company" within the meaning of the
CCAA and is insolvent; and, as a CBCA company that is insolvent with debts in excess of $5 million, SFC
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meets the statutory requirements for relief under the CCAA.
30 The required financial information, including cash-flow information, has been filed.

31 I am satisfied that it is appropriate to grant SFC relief under the CCAA and to provide for a stay of pro-
ceedings. FTT Consulting Canada, Inc., having filed its Consent to act, is appointed Monitor.

The Administration Charge

32 SFC has also requested an Administration Charge. Section 11.52 of the CCAA provides the court with
the jurisdiction to grant an Administration Charge in respect of the fees and expenses of FTI and other profes-
sionals.

33 I am satisfied that, in the circumstances of this case, an Administration Charge in the requested amount
is appropriate. In making this determination I have taken into account the complexity of the business, the pro-
posed role of the beneficiaries of the charge, whether the quantum of the proposed charge appears to be fair and
reasonable, the position of the secured creditors likely to be affected by the charge and the position of FTI.

34 In this case, FTI supports the Administration Charge. Further, it is noted that the Administration Charge
does not seek a super priority charge ranking ahead of the secured creditors.

The Directors' Charge

35 SFC also requests a Directors' Charge. Section 11.51 of the CCAA provides the court with the jurisdic-
tion to grant a charge in favour of any director to indemnify the director against obligations and liabilities that
they may incur as a director of the company after commencement of the CCAA proceedings.

36 Having reviewed the record, I am satisfied that the Directors' Charge in the requested amount is appro-
priate and necessary. In making this determination, [ have taken into account that the continued participation of
directors is desirable and, in this particular case, absent the Directors' Charge, the directors have indicated they
will not continue in their participation in the restructuring of SFC. T am also satisfied that the insurance policies
currently in place contain exclusions and limitations of coverage which could leave SFC's directors without cov-
erage in certain circumstances.

37 In addition, the Directors' Charge is intended to rank behind the Administration Charge. Further, FTI
supports the Directors' Charge and the Directors' Charge does not seek a super priority charge ranking ahead of
secured creditors.

38 Based on the above, I am satisfied that the Directors' Charge is fair and reasonable in the circumstances.

The Sale Process
39 SFC has also requested approval for the Sale Process.

40 The CCAA is to be given a broad and liberal interpretation to achieve its objectives and to facilitate the
restructuring of an insolvent company. It has been held that a sale by a debtor, which preserves its businesses as
a going concern, is consistent with these objectives, and the court has the jurisdiction to authorize such a sale
under the CCAA in the absence of a plan. See Nortel Networks Corp., Re, [2009] O.J. No. 3169 (Ont. S.C.J.
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[Commercial List]) at paras. 47-48.

41 The following questions may be considered when determining whether to authorize a sale under the
CCAA in the absence of a plan (See Nortel Networks Corp., Re, supra at para. 49):

(i) Is the sale transaction warranted at this time?

(it) Will the sale benefit the "whole economic community”?

(iii) Do any of the debtors' creditors have a bone fide reason to object to the sale of the business?
(1v) Is there a better alternative?

42 Counsel submits that as a result of the uncertainty surrounding SFC, it is impossible to know what an in-
terested third party might be willing to pay for the underlying business operations of SFC once they are separ-
ated from the problems facing SFC outside the PRC. Counsel further contends that it is only by running the Sale
Process that SFC and the court can determine whether there is an interested party that would be willing to pur-
chase SFC's business operations for an amount of consideration that is acceptable to SFC and its Noteholders
while also making excess funds available to Junior Constituents.

43 Based on a review of the record, the comments of FT1, and the support levels being provided by the Ad
Hoc Noteholders Committee, I am satisfied that the aforementioned factors, when considered in the circum-
stances of this case, justify the approval of the Sale Process at this point in time.

Ancillary Relief

44 I am also of the view that it is impractical for SFC to call and hold its annual general meeting at this time
and, therefore, 1 am of the view that it is appropriate to grant an order relieving SFC of this obligation.

45 SFC seeks to have FTT authorized, as a formal representative of SFC, to apply for recognition of these
proceedings, as necessary, in any jurisdiction outside of Canada, including as "foreign main proceedings” in the
United States pursuant to Chapter 15 of the U.S. Bankruptcy Code. Counsel contends that such an order is ne-
cessary to facilitate the restructuring as, among other things, SFC faces class action lawsuits in New York, the
notes are governed by New York law, the indenture trustees are located in New York and certain of the SFC
subsidiaries may face proceedings in foreign jurisdictions in respect of certain notes issued by SFC. In my view,
this relief is appropriate and is granted.

46 SFC also requests an order approving:
(i) the Financial Advisor Agreement; and
(i1) Houlihan Lokey's retention by SFC under the terms of the agreement.

47 Both SFC and FTI believe that the quantum and nature of the remuneration provided for in the Financial
Advisor Agreement is fair and reasonable and that an order approving the Financial Advisor Agreement is ap-
propriate and essential to a successful restructuring of SFC. This request has the support of parties appearing
today and, in my view, i8 appropriate in the circumstances and is therefore granted.

Disposition
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48 Accordingly, the relief requested by SFC is granted and orders shall issue substantially in the form of the
Initial Order and the Sale Process Order included the Application Record.

Miscellaneous
49 SFC has confirmed that it is bound by the Support Agreement and intends to comply with it.

50 The come-back hearing is scheduled for Friday, April 13, 2012. The orders granted today contain a
come-back clause. The orders were made on extremely short notice and for all practical purposes are to be

treated as being made ex parte.

51 The scheduling of future hearings in this matter shall be coordinated through counsel to the Monitor and
the Commercial List Office.

52 Finally, it would be helpful if counsel could also file materials on a USB key in addition to a paper re-
cord.

END OF DOCUMENT
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Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada

NORTHLAND PROPERTIES LIMITED et al. v. EXCELSIOR LIFE INSURANCE COMPANY OF CANADA,
NATIONAL LIFE ASSURANCE COMPANY OF CANADA and GUARDIAN INSURANCE CO. OF
CANADA

British Columbia Court of Appeal
McEachern C.J.B.C., Esson and Wallace JJ.A.

Judgment: January 5, 1989
Docket: Vancouver Nos. CA010238; CA010198; CA010271

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights re-
served.

Counsel: F.H. Herbert and N. Kambas, for appellant Excelsior Life Insurance Company of Canada and appellant
National Life Assurance Company of Canada.

A.P. Czepil, for appeliant Guardian.
H.C.R. Clark and R.D. Ellis, for respondent companies.

G. W, Ghikas and C.S. Bird, for respondent Bank of Montreal.
Subject; Corporate and Commercial; Insolvency

Corporations --- Arrangements and compromises — Under Companies' Creditors Arrangement Act — Arrange-
ments — Approval by Court — "Fair and reasonable".

Corporations — Arrangements and compromises — Reorganization plan under Companies' Creditors Arrange-
ment Act providing for consolidation of petitioner companies and grouping all priority mortgagees into one vot-
ing class — Two priority mortgagees, not being fully secured creditors, voting against and appealing court order
approving plan — Appeal dismissed — Consolidation being appropriate where economic prejudice less than
prejudice arising from continued debtor separateness — Composition of priority creditors not being unfair since
plan formulated for benefit of all creditors, who had indicated approval — Plan being fair and reasonable since
priority mortgagees assured value of security without liquidation expenses and this result being unavailable in
absence of plan.

After the petitioners’ bank commenced receivership proceedings against the petitioners, the court approved a re-
organization plan filed under the Companies' Creditors Arrangement Act. The plan incorporated a settlement
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agreement that had been reached between the bank and the petitioners. In addition, the plan proposed consolida-
tion of all the petitioners and provided that all priority mortgagees would be grouped into one class for voting
purposes. Of the 15 priority mortgagees, 11 were fully secured while the remaining four, including the respond-
ents, faced deficiencies. All classes of creditors had voted unanimously in favour of the plan, except the priority
mortgagee class, which had none the less approved the plan by the requisite majority under the Act. Prior to the
settlement with the bank, R. Ltd., a priority mortgagee facing a deficiency, had struck an agreement with the pe-
titioners on the value of its security amounting to approximately $900,000 over a disputed appraisal value. R.
Ltd. agreed in the settlement to vote in favour of the plan. Had it voted against, the petitioners would not have
obtained the requisite majority from the priority mortgagee class. The respondents appealed the order approving
the plan on a number of grounds.

Held:
Appeal dismissed.

There was some merit in the respondents' argument that the Act does not authorize the creditors of one company
to vote on the disposition of a creditor's security in another company. However, the plan contemplated the con-
solidation of the petitioners and the chambers judge correctly concluded that consolidation was appropriate if its
economic prejudice was less than the prejudice arising from continued debtor separateness.

Furthermore, the composition of the class of priority creditors was not unfair. The plan was not only for the be-
nefit of the undersecured priority mortgagees, but also for the benefit of the companies and other creditors who,
by their votes, had indicated that they thought the plan was in their best interest. Nor was the plan tainted by the
agreement between R. Ltd. and the respondents. The agreement was not made for the purpose of ensuring a fa-
vourable vote because at the time it was made the petitioners had not yet reached a settlement with the bank.
Furthermore, the agreement with R. Ltd. was fully disclosed in the plan and it was the bank, not the respondents,
which stood to lose by that agreement.

Finally, the plan was neither unfair nor unreasonable. Only the appeliants had voted against it and the court
should not be astute in finding technical arguments to overcome the majority's decision. Moreover, the plan as-
sured all priority mortgagees the full value of their security without liquidation expenses, which was more than
they could have expected in the absence of the plan. Although they lost the right to pursue the petitioners for any
deficiency, this right was wholly illusory given the petitioners' overwhelming debt to the bank.

Cases considered:

Alabama, New Orleans, Texas & Pac. Junction Ry. Co., Re, [1891] 1 Ch. 231 (C.A.) — referred to

Associated Investors of Can. Ltd., Re, [1988] 2 W.W.R. 211, 56 Alta. L.R. (2d) 259, 67 C.B.R. (N.S.) 237,
38 B.L.R. 148, (sub nom. Re First Investors Corp. Ltd.) 46 D.L.R. (4th) 669 (Q.B.) — referred to

Baker & Getty Fin. Services Inc., Re, 78 B.R. 139 (U.S. Bankruptcy Ct., N.D. Ohio, 1987) — referred to
Br. Amer. Nickel Corp. v. O'Brien Ltd., [1927] A.C. 369 (P.C.) — followed

Companies’ Creditors Arrangement Act, Re; A.G. Can. v. A.G. Que., [1934] S.C.R. 659, [1934]4 D.LR. 75
— referred to

Dairy Corp. of Can. Ltd., Re, [1934] O.R. 436, [1934] 3 D.L.R. 347 — referred to
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Meridian Dev. Inc. v. T.D. Bank; Meridian Dev. Inc. v. Nu-West Lid., [1984] 5 W.W R. 215, 32 Alta. L.R.
(2d) 150, 52 C.B.R. (N.S.) 109, 53 A.R. 39 (Q.B.) — referred to

Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 63 Alta. L.R. (2d) 361, 92 A.R. 8]
(Q.B.) — followed

Snider Bros., Re, 18 B.R. 320 (U.S. Bankruptcy Ct., D. Mass., 1982) — followed
Sovereign Life Assur. Co. v. Dodd, [1892] 2 Q.B.D. 573 (C.A.) — referred to
Wellington Bldg. Corp., Re, [1934] O.R. 653, 16 C.B.R. 48, [1934] 4 D.L.R. 626 — referred to

Statutes considered:

Companies' Creditors Arrangement Act, R.S.C. 1970, ¢. C-25 [now R.S.C. 1985, ¢. C-36]
s. 20
Company Act, R.S.B.C. 1979, c. 59

ss. 276-278

Appeal from order of Trainor J. approving rcorganization plan filed under Companies’ Creditors Arrangement
Act.

McEachern C.J.B.C. (Excerpt from the transcript):

1 We arc giving an oral judgment this morning because of the commercial urgency of these appeals and be-
cause counsel's helpful arguments have narrowed the issues substantially. We are indebted to counsel for their
useful submissions.

2 The petitioners (respondents on these appeals) are a number of companies (which I shall call "the compan-
ies") who have outstanding issues of secured bonds and are all engaged in real estate investment and develop-
ment in Western North America and who collectively own and operate a number of office buildings and the
Sandman Inn chain of hotels and motels. The appellants, Excelsior Life and National Life and Guardian Trust,
are creditors of the petitioners who hold mortgages over specific properties owned by certain of the companies.
They, along with eleven other lenders, are called "priority mortgagees”.

3 The companies ran into financial problems starting in 1981 and by spring of 1988, the companies owed
approximately $200 million against assets of $100 million. The major creditor, the Bank of Montreal (which I
shall sometimes call "the bank"), was owed approximately $117 million by the companies and the bank author-
ized the commencement of a receivership action. The bank holds security in all of the assets of the companies by
way of trust deeds and bonds ranking second in priority to the security held by the priority mortgagees. Before
decision in the receivership proceedings, the companies petitioned under the Companies' Creditors Arrangement
Act, R.S.C. 1970, ¢. C-25 [now R.8.C. 1985, ¢. C-36] (which I shall sometimes refer to as "C.C.A.A.") for an
order directing meetings of the secured and unsecured creditors to consider a proposed compromise or arrange-

ment plan.
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4 Mr. Justice Trainor, on 7th April 1988, granted the petition authorizing the companies to file a reorganiza-
tion plan with the court, and that in the meantime, the companies would continue to carry on business and re-
main in possession of their undertaking, property and assets. Further, all proceedings against the companies
were stayed. The original reorganization plan was filed on 25th August 1988. It provided that each priority mort-
gagee holding security over the property of the individual petitioners would constitute a separate class.

5 The petitioners obtained an order to hold a creditors' meeting on 31st October 1988 and Ist November
1988. The order provided that in addition to meetings of individual classes of creditors, there should be a later
general meeting of all creditors to consider the plan. In addition, the petitioners obtained an order to file and
serve the amended plan seven days before the creditors' meeting along with their information circular. Other ap-
plications were brought which dealt with notices, proxies, proof of claim forms, exchange rates and directions

for the calling of meetings.

6 The amended plan was based on the following classes of creditors (descriptions of which are contained in
the reasons for judgment of Trainor J. at pp. 6-7) namely:

7 e shareholder creditors

8 — A bondholders

9 — PUT debt claimants and C bondholders

10 — priority mortgagees

11 - government creditors

12 — property tax creditors

13 — general creditors

14 The amended plan also proposed consolidation of all the petitioner companies. The amended plan

provided that all priority mortgagees would be grouped into one class for voting purposes. There were fifteen
priority mortgagees in total, eleven of which were fully secured while the remaining four (including the appel-
lants) faced deficiencies. The amended plan also authorized the companies to negotiate with creditors in order, if
possible, to reach as much agreement as possible so that the plan would have a better chance of gaining the re-

quisite majorities.

15 The companies and the Bank of Montreal reached a settlement agreement on 20th October 1988, dealing
with (a) the amounts owing to the bank by the companies; (b) claims by the companies and others against the
bank in relation to a lender liability lawsuit; and (c) the terms of a compromise between the bank and the com-
panies. The Bank of Montreal, according to the information circular, would only realize $32,859,005 upon li-
quidation. The settlement agreement between the Bank of Montreal and the companies, which is incorporated as
part of the plan, provides that as of 17th January 1989, the bank is to receive the sum of $41,650,000 in either
cash or in cash plus properties. A copy of this agreement was provided to creditors, along with such other docu-
ments including a notice of the meetings, the reorganization plan, and an extensive information circular.

16 The class meetings and the general meetings of creditors were held in Vancouver on 31st October and
[st November 1988. All classes of creditors voted unanimously in favour of the plan except the priority mort-
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gagee class. This class approved the plan by the requisite majority pursuant to the provisions of the C.CAA,
that is, a simple majority of creditors in the class holding at least 75 per cent of the debt voting in favour of the
plan. 73.3 per cent of the priority mortgagees holding 78.35 per cent of the debt voted in favour of the plan.

17 Relax Development Corporation Ltd., a priority mortgagee facing a deficiency, voted in favour of the
plan. If Relax had not voted in favour of the plan, the companies would not have obtained the requisite majority
from the priority mortgagee class. Prior to the settlement with the bank, Relax struck an agreement with the
companies on the value of its security amounting to about $900,000 over an appraisal value which was in dis-
pute. Relax agreed in the settlement to vote in favour of the plan. More about that later.

18 The appellants on these appeals voted against the plan, and raised objections that the plan improperly put
all priority mortgagees into one class, and also that the plan preferred some creditors over others. They allege
that the net effect of the plan on the fully secured priority mortgagees is different than that on the mortgagees fa-
cing deficiencies, in that the plan reduces the amount of debt owed to the mortgagees facing deficiencies to the
market value of the subject property of their respective security, and required assignment of the deficiency for
$1. They lose the right to obtain an order absolute of foreclosure pursuant to their security. On the other hand,
the fully secured priority mortgagees recover the entire amount of their indebtedness.

19 The appellants Excelsior and National are secured creditors of the petitioner, Northland Properties Ltd.,
one of the companies. They hold a first mortgage jointly over an office tower in Calgary adjacent to the Calgary
Sandman Inn. Both buildings share common facilities. The principle amount of the debt owing to Excelsior and
National as of 26th October 1988, is $15,874,533 plus interest of $311,901. The market value of the office tower
as of 13th May 1988 was stated to be $11,675,000. They, therefore, face a potential deficiency of $4,512,434.

20 Guardian Trust is a secured creditor of the petitioner, Unity Investment Company Limited, and holds a
first mortgage over a small office building in Nelson, British Columbia. The amount owing to Guardian is
$409,198.46 and the estimated deficiency is approximately $150,000 exclusive of transaction costs.

21 Mr. Justice Trainor, on 12th December 1988, found that the companies had complied with the provisions
of the C.C.A.A., and, therefore, the court could exercise its discretion and sanction the reorganization plan. Ex-
celsior and National and Guardian appeal against that decision.

22 Mr. Justice Trainor had the carriage of this matter almost from the beginning and he heard several pre-
liminary applications. In a careful and thorough judgment, he set out the facts distinctly, reviewed the authorities
and approved the plan. I do not propose to review the authorities again because they are extensively quoted in
nearly every judgment on this subject. It will be sufficient to say that they include Re Companies’ Creditors Ar-
rangement Act; A.G. of Can. v. A.G. Que., [1934] S.C.R. 659, [1934] 4 D.L.R. 75; Meridian Dev. Inc. v. T.D.
Bank; Meridian Dev. Inc. v. Nu-West Ltd., [1984] 5 W.W.R. 215, 32 Alta. L.R. (2d) 150, 52 C.B.R. (N.S.) 109,
53 A.R. 39 (Q.B.); Re Associated Investors of Can. Ltd., [1988] 2 W.W.R. 211, 56 Alta. L.R. (2d) 259, 67
C.B.R. (N.S)) 237, 38 B.L.R. 148, (sub nom. Re First Investors Corp. Lid) 46 D.L.R. (4th) 669 (Q.B.) ; Re
Alabama, New Orleans, Texas & Pac. Junction Ry. Co., [1891] 1 Ch. 231 (C.A.); Re Dairy Corp. of Can. Ltd.,
[1934] O.R. 436, [1934] 3 D.L.R. 347; Re Wellington Bldg. Corp., [1934] O.R. 653, 16 C.B.R. 48, [1934] 4
D.L.R. 626; Br. Amer. Nickel Corp. v. O'Brien Lid., [1927]1 A.C. 369 (P.C.); Sovereign Life Assur. Co. v. Dodd,
[1892]12 Q.B.D. 573 (C.A.), and others.

23 The authorities do not permit any doubt about the principles to be applied in a case such as this. They are
set out over and over again in many decided cases and may be summarized as foilows:
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24 (1) There must be strict compliance with all statutory requirements (it was not suggested in this case that
the statutory requirements had not been satisfied);

25 (2) All material filed and procedures carried out must be examined to determine if anything has been
done which is not authorized by the C.C. A A

26 (3) The plan must be fair and reasonable.

27 Similarly, there can be no doubt about the purpose of the C.C.A.A. It is to enable compromises to be
made for the common benefit of the creditors and of the company, particularly to keep a company in financial
difficulties alive and out of the hands of liquidators. To make the Act workable, it is often necessary to permit a
requisite majority of cach class to bind the minority to the terms of the plan, but the plan must be fair and reas-
onable.

28 There were really four issues argued on this appeal but, as is so often the case, there is some overlapping.
[ shall attempt to deal with them individually.

29 First it was alleged, principally by Mr. Czepil, that the Act does not authorize a plan whereby the credit-
ors of other companies can vote on the question of whether the creditors of another company may compromise
his claim. He called this the cross-company issue.

30 This argument arises out of the particular facts that Mr. Czepil's client found itself in where it had a first
mortgage, that is, Guardian had a first mortgage on a building owned by Unity which was the only asset of
Unity, and he says the C.C.A.A. does not permit creditors of other companies to vote on the disposition of
Guardian's security. I think there would be considerable merit in this submission except for the fact that the plan
contemplates the consolidation of all the petitioner companies and the applications are made in this case not just
under the C.C.A.A., but also under ss. 276-78 of the British Columbia Company Act, R.S.B.C. 1979, ¢. 59. In
this respect, it is necessary to mention s. 20 of the C.C.A.A. which provides:

31 20. The provisions of this Act may be applied conjointly with the provisions of any Act of Canada or
of any province, authorizing or making provision for the sanction of compromises or arrangements between
a company and its shareholders or any class of them.

32 During the argument of these appeals, we were treated to a review of the history of this matter in the
court below. In reasons for judgment dated 5th July 1988 [now reported Re Northland Properties Ltd. (1988), 29
B.C.L.R. (2d) 257, 69 C.B.R. (N.S.) 266], Mr. Justice Trainor recited that he had been asked by some of the
parties to approve a consolidation plan, but he declined to do so as the plan was not then before him in final
form. It is implicit that Trainor J. thought he had authority to approve a consolidation plan and he referred to
American authorities particularly, Re Northland Properties Ltd. [B.C.] Trainor J. 219 Re Baker & Getty Fin. Ser-
vices Inc., 78 B.R. 139 (U.S. Bankruptcy Ct., N.D. Ohio, 1987), and in Re Snider Bros., 18 B.R. 320 (U.S.
Bankruptcy Ct., D. Mass., 1982), and he said that he accepted the analysis of Suider, which proposes the test
between economic prejudice of continued debtor separateness versus the economic prejudice of consolidation,
and holds that consolidation is preferable if its economic prejudice is less than separateness prejudice.

33 I think Mr. Justice Trainor was right for the reasons described in the American authorities and because to
hold otherwise would be to deny much meaning to s. 20 of the C.C.A.A. and would mean that when a group of

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works




Page 7
1989 CarswellBC 334, 73 C.B.R. (N.S.) 195,[1989] 3 W.W R. 363,34 B.C.L.R. (2d) 122

companies operated conjointly, as these companies did (all were liable on the Bank of Montreal bonds), it would
be necessary to propose separate plans for each company and those plans might become fragmented seriously.

34 I am satisfied there is jurisdiction to entertain a consolidation proposal.

35 Secondly, it was agreed that the composition of the class of priority creditors was unfair by reason of in-
cluding all priority mortgagees without regard to the fact that some of them faced a deficiency and some did not.
The appellants were each in the latter difficulty and they argue that they should have been placed in a different
class because the other 11 priority mortgagees were going to get paid in full whether the plan was approved or
not. This argument would have more merit if the plan were only for the benefit of the undersecured priority
mortgagee. But the plan was also for the benefit of the company and the other creditors who, by their votes, in-
dicted that they thought the plan was in their best interest. The learned chambers judge considered this question
carefully. At p. 25 of his reasons he said this:

36 An examination of the relationship between the companies and the priority mortgagees satisfies me
that they are properly in the same class. The points of similarity are:

37 1. The nature of the debt is the same, that is, money advanced as a loan.

38 2. It is a corporate loan by a sophisticated lender who is in the business and aware of the gains and

risks possible.
39 3. The nature of the security is that it is a first mortgage.
40 4. The remedies are the same — foreclosure proceedings, receivership.

41 5. The result of no reorganization plan would be that the lender would achieve no more than the
value of the property, less the costs of carrying until disposal, plus the legal costs as well would come out of
that. A possible exception would be if an order absolute left the creditor in the position of holding property
for a hoped-for appreciation in value.

42 6. Treatment of creditors is the same. The term varied to five years, the interest rates 12 per cent or
less, and the amount varied to what they would get on a receivership with no loss for costs; that is, it would
be somewhat equivalent to the same treatment afforded to the Bank of Montreal under the settlement agree-

ment.

43 The points of dissimilarity are that they are separate priorities and that there are deficiencies in value
of security for the loan, which vary accordingly for particular priority mortgagees. Specifically with respect
to Guardian and Excelsior, they are both in a deficiency position.

44 Now, either of the reasons for points of dissimilarity, if effect was given to them, could result in
fragmentation to the extent that a plan would be a realistic impossibility. The distinction which is sought is
based on property values, not on contractual rights or legal interests.

45 [ agree with that, but T wish to add that in any complicated plan under this Act, there will often be some
secured creditors who appear to be oversecured, some who do not know if they are fully secured or not, and
some who appear not to be fully secured. This is a variable cause arising not by any difference in legal interests,
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but rather as a consequence of bad lending, or market values, or both.

46 I adopt, with respect, the reasoning of Forsyth J. of the Court of Queen's Bench of Alberta, in a recent
unreported decision in Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd., No. 8801-14453, 17th
November 1988 [now reported 63 Alta. L.R. (2d) 361, 92 A.R. 81], particularly at pp. 13 and 14 [pp. 369-70]. 1
am unable to accede to this ground of appeal.

47 Thirdly, I pause to mention that it was not suggested that the arrangement with the Bank of Montreal
constituted a preference. It was argued, however, that the entire plan was tainted by the agreement made by the
companies with Relax. Apparently, there was an appraisal showing a value of its security at $3.7 million while
other evidence suggests a value of between $4.5 million to $4.6 million. The amount owing to Relax on its mort-
gage was $6 million.

48 Early in the history of this matter before the plan was finalized, and before the companies struck their
crucial arrangement with the Bank of Montreal, the companies and Relax agreed to a future cash payment of
$500,000 and a valuation of $4 million for the Relax property which could, in total, amount to a preference of up
to $900,000 to Relax and that company, in consideration of that compromise, agreed to vote for the plan.

49 It should be mentioned that the plan, from its inception, ensured to the priority mortgagees the full mar-
ket value of their security to be determined either by agreement, appraisal, or, if necessary, arbitration. Thus, the
appellants do not stand to lose anything by the agreement made with Relax. It is the bank which carried the bur-
den of that expense.

50 There is no doubt that side deals are a dangerous game and any arrangement made with just one creditor
endangers the appearance of the bona fides of a plan of this kind and any debtor who undertakes such a burden
docs so at considerable risk. In this case, however, it is apparent that this agreement was not made for the pur-
pose of ensuring a favourable vote because at the time the deal was struck the companies had not reached an ac-
commodation arrangement with the bank. I think the companies were negotiating, as businessmen do, on values
for the purpose of putting a plan together.

St Further the arrangement with Relax was fully disclosed in the plan. This does not ensure its full absolu-
tion if it was improper, but at least it removes any coloration of an underhanded or secret deal. In fact, there
were also negotiations between the companies and the appellants but nothing came of those discussions.

52 After referring to the fact that the plan anticipated and permitted negotiations about values and other
matters, the learned chambers judge said this at pp. 28 and 29 of his reasons:

53 The negotiations might, on the surface, appear to have been in the nature of an excessive payment to
Relax for the consideration in their agreement, which agreement, incidentally, included an undertaking to
vote in favour of the plan. But the answer given by the companies is that what in effect was happening at
that meeting was a negotiation as to the agreed price and that this negotiation took place earlier rather than
later and that the parties in fact came to an accord with respect to the agreed price and that the settiement
between them was on that basis.

54 If that is so, it is something which took place in accordance with what is proposed by the reorganiza-
tion plan. I have reviewed and reread a number of times the submissions by the companies and particularly
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by counsel on behalf of Guardian and Excelsior. I am satisfied that I should accept the explanation as to
what took place, which has been advanced on behalf of the companies.

55 In the circumstances of this case, I would not disagree with the learned chambers judge in that connec-
tion.
56 Lastly, it remains to be considered whether the plan is fair and reasonable. T wish to refer to three mat-
ters.
57 First, the authorities warn us against second-guessing businessmen (see Re Alabama, supra, at p. 244). In

this case, the companies and their advisors, the bank and its advisors, and alt the creditors except the two appel-
lants, voted for the plan. As the authorities say, we should not be astute in finding technical arguments to over-
come the decision of such a majority.

58 Secondly, T wish to mention Mr. Czepil's argument that the plan was unfair, perhaps not conceptually,
but operationally by authorizing negotiations. He says this put the parties in a difficult po